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John  S.  Allen,  Appellant,  v.  Frank  X.  Kelly,  as  AdminiB- 

trator  of  John  Kelly,  Deceased,  Bespondent,  Impleaded   i  ^ii      ll 
with  Another.  U7i_J56\ 

GUAKDIAN    AND    WaRD  —  LIABILITY  OF    SURETIES    UPON  GuARDIAN'S 

Bond -^  Order  Directing  Payment  to  Guardian  of  Proceeds  of 
Real  Estate  Sold  for  Support  op  Ward  without  Requiring  Addi- 
tional Security.  The  sureties  upon  the  bond  of  a  general  guardian 
requiring  him  to  "  faithfully  discharge  the  trust  reposed  in  him  and  obey 
the  lawful  directions  of  the  surrogate  touching  the  trust  and  to  render  a 
just  and  true  account  of  all  moneys  and  other  property  received  by 
him/'  are  liable  for  the  proceeds  of  real  estate  sold  under  an  order  of 
the  County  Court  made  pursuant  to  the  report  of  a  referee  in  a  proceed- 
ing instituted  to  procure  the  sale,  to  the  effect  that  they  were  absolutely 
necessary  for  the  support  and  maintenance  of  the  ward  in  addition  to 
what  he  was  able  to  earn  by  his  own  exertions,  which  proceeds  were  paid 
over  to  the  guardian  without  requiring  from  him  additional  security,  since 
under  the  Code  of  Civil  Procedure  (§§  2348,  2360-61)  and  the  General 
Rules  of  Practice  (No.  59)  the  court  had  the  right,  Jn  its  discretion,  to 
make  the  order  for  the  purpose  specified  without  requiring  such  security. 
Allen  y.  KeU^,  66  App.  Div.  628,  reversed. 

(Submitted  April  4,  1902;  decided  April  15,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sapreme  Conrt  in  the  fourth  judicial  department,  entered 
November  16,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiflE  for  a  portion  of  the  claim  sued  for,  entered  upon  a  decision 
of  the  court  at  a  Trial  Term  without  a  jury. 
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Points  of  counsel.  [Vol.  171. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  tlie  opinion. 

George  E,  Warner  and  John  B.  Kiley  for  appellant.  The 
sureties  upon  the  guardian's  bond  continued  liable  after  the 
infant  arrived  at  the  age  of  fourteen  years.  (Code  Civ.  Pro, 
§  2828.)  The  Surrogate's  Court  had  jurisdiction  of  the  pro- 
ceedings instituted  by  Kathryn  T.  Fahy,  executrix  of  the 
deceased  guardian,  and  the  decree  made  is  binding  upon  the 
sureties.  (Code  Civ.  Pro.  §§  2472,  2606,  2849.)  This  action 
can  be  maintained  without  the  issuing  of  an  execution  upon 
the  surrogate's  decree.  (Code  Civ.  Pro.  §  2606 ;  Potter  v. 
Ogden,  65  Hun,  17 ;  136  N.  Y.  384 ;  Martin  v.  Potter,  32 
App.  T)iv.  602.)  The  decree  of  the  Surrogate's  Court  is, 
unless  impeached  for  fraud,  conclusive  as  against  the  sureties 
of  the  guardian  as  to  the  amount  due  from  tlie  guardian  to 
the  ward.  {Martiri  v.  Porter,  32  App.  Div.  602 ;  Alt- 
man  V.  HofeUer,  152  N.  Y.  502;  Scqfield  v.  Churchill, 
72  K  Y.  565;  Powers  v.  Spechnan,  126  N.  Y.  359; 
Gerould  v.  WiUon,  81  If .  Y.  573 ;  Deohold  v.  Oppennan, 
111  N.  Y.  531 ;  Douglas  v.  Ferris,  138  N.  Y.  201;  Mat- 
ier  of  Sandison,  72  Hun,  160 ;  Matter  of  Noll,  41  N". 
Y.  Supp.  765;  Tlarrison  v.  ClarTc,  87  N.  Y.  572.) 
The  surrogate's  decree  is  binding  upon  the  sureties  as  to  the 
amount  found  due  the  ward,  notwithstanding  the  reservation 
contained  in  tlie  decree  in  favor  of  the  sureties.  (Code  Civ. 
Pro.  §  2472;  Altvmn  v.  Ilofeller,  152  N.  Y.  500.)  The 
remedy  of  the  sureties  was  by  appeal  from  the  decree.  (Code 
Civ.  Pro.  §§  2568,  2569.)  The  defendants  are  liable  for  the 
$970.32,  the  amount  received  by  the  guardian  from  the  sale 
of  his  ward's  real  property.  (Code  Civ.  Pro.  §§  2830.  2892 ; 
Matter  of  Brown,  72  Hun,  160;  Cole  v.  Oourley,  79  N.  Y. 
527 ;  Rothschild  v.  Thorman,  14  App.  Div.  399 ;  Matter  of 
Noll,  41  N.  Y.  Supp.  765 ;  Elhert  v.  Jacoly,  8  Barb.  [Ky.] 
542 ;  Withers  v.  Hickman,  6  B.  Mon.  292 ;  Taylor  v.  Tay- 
lor, 6  B.  Mon.  560 ;  Gottsherger  v.  Taylor,  19  N.  Y.  150 ; 
Scofield  v.  Churchill,  72  In.  Y.  565;  Casoni  v.  Jerome,  58 
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N.  Y.  321.)  The  sureties  cannot  take  advantage  of  the  fact 
that  the  infant  did  not  join  in  the  petition  for  the  sale  of  his 
real  estate,  or  that  additional  security  wa3  not  required. 
{Rhodes  v.  CasioeU^  41  App.  Div.  229 ;  M.  L.  Ins.  Co.  v. 
Schwaner,  36  Hun,  378 ;  101  N.  Y.  681 ;  'Taylor  v.  Klem, 
47  App.  Div.  343 ;  Dodge  v.  St.  John,  96  N.  Y.  263.) 

Charles  M.  Williams  for  respondent.  The  sale  of  real 
estate,  from  which  said  $970.32  was  derived,  was  a  separate 
proceeding  conducted  in  another  court,  and  was  not  within 
the  liability  or  purview  of  the  general  guardian's  bond. 
{Allen  V.  Kelly,  55  App.  Div.  454 ;  Johnsm  v.  Ayres,  18 
App.  Div.  495;  Blanchard  v.  Blanchard,  35  Misc.  Rep. 
285 ;  Muir  v.  Wilson,  1  Hopk.  Ch.  512 ;  Bunce  v.  Bunce,  65 
Iowa,  106 ;  Willianis  v.  Morton,  38  Me.  47 ;  61  Am.  Dec. 
229  ;  Judge  v.  Toothakev,  83  Me.  195  ;  State  v.  Ilarh^ge,  43 
Mo.  App.  16 ;  Henderson  v.  Coover,  4  Nev.  429  ;  Andrews 
Case,  3  Humph.  [Tenn.]  592.)  No  default  of  defendant  Kelly 
was  established.  {Hood  v.  Rood,  124  N.  Y.  1 ;  85  N.  Y. 
561 ;  Prentice  v.  Weatherly,  68  Hun,  114 ;  Matter  of  Wil- 
llanis,  26  Misc.  Rep.  636 ;  Bieder  v.  Steinhatcer,  15  Abb. 
[N.  C]  428 ;  Betz  v.  Avery,  46  App.  Div.  342 ;  Perkins  v. 
Stiimnel,  114  N.  Y.  367 ;  Hood  v.  Hood,  85  N.  Y.  561 ;  Loop 
V.  Iforthrop,  59  Hun,  77.) 

Haight,  J.  This  action  was  brought  to  recover  of  the 
sureties  upon  the  bond  of  James  W.  Fahy,  as  general  guardian 
of  the  plaintiff,  the  balance  of  moneys  in  the  hands  of  such 
guardian  belonging  to  the  plaintiff. 

Fahy  was  appointed  general  guardian  of  the  plaintiff  on  the 
23d  day  of  June,  1885,  by  the  surrogate  of  Monroe  county 
upon  his  giving  a  bond  to  the  plaintiff  in  the  usual  form  in 
the  sum  of  two  thousand  five  hundred  dollars,  conditioned 
that  Fahy,  upon  being  appointed  such  general  guardian,  "  shall 
in  all  things  faithfully  discharge  the  trust  reposed  in  him  and 
obey  all  lawful  directions  of  the  surrogate  touching  the  trust, 
and  shall  render  a  just  and  true  account  of  all  money  and 
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or  Tnaiutenance,  unless  sach  guardian  has  previously  given 
sufficient  security  on  improved  and  unincumbered  real  estate 
to  account  to  the  infant  for  the  same  in  the  usual  form." 
(Rule  59.)  It  thus  appears  that  where  the  interest  or  income 
is  not  sufficient  for  the  support  or  maintenance  of  the  infant, 
the  proceeds  of  the  real  estate,  or  so  much  thereof  as  may  be 
necessary  for  that  purpose,  may  be  paid  over  to  the  guardian 
without  additional  security.  "  From  the  time  of  the  filing  of 
a  petition,  by  or  in  behalf  of  an  infant,  praying  for  an  order 
directing  a  conveyance,  or  a  sale,  *  *  *  of  his  real  prop- 
erty, or  of  an  interest  in  real  property,  the  infant  is  considered 
a  ward  of  the  court,  with  respect  to  that  real  property  or 
interest,  and  the  income  and  proceeds  thereof."  (Code  Civ, 
Pro.  §  2360.)  "  The  court  must,  by  order,  direct  the  disposi- 
tion of  the  proceeds  of  such  a  sale,  mortgage  or  lease.  It 
mast  direct  the  investment  of  any  portion  thereof  belonging 
to  the  infant  or  incompetent  person,  which  is  not  needed  for 
the  payment  of  debts,  or  the  safe  keeping,  or  the  immediate 
maintenance  and  education^  of  himself  or  hi%  family  P  (Code 
Civ.  Pro.  §  2361.)  The  rule  to  which  we  have  referred  is. 
based  upon  these  provisions  of  the  Code.  The  court  is 
required  to  consider  the  infant  as  its  ward  and  care  for  its 
real  property,  and  in  case  of  a  sale,  see  to  it  that  the  proceeds 
are  properly  invested,  except  such  portions  thereof  as  may  be 
necessary  for  the  maintenance  and  education  of  the  infant  or 
his  family,  and  such  other  purposes  as  are  specifically  men- 
tioned in  the  statute. 

A  guardian  may  be  appointed  of  the  person  of  an  infant 
or  of  his  property  or  both.  If  he  is  appointed  the  guardian 
of  the  infant's  property  it  becomes  his  duty  to  appropriate  so 
much  thereof  as  may  be  necessary  for  his  support  and  main- 
tenance and  account  therefor  to  the  surrogate  or  such  court  as 
may  have  jurisdiction.  It  having,  therefore,  been  determined 
that  the  proceeds  derived  from  the  sale  of  the  real  estate  was 
necessary  for  the  support  and  maintenance  of  this  infant  it 
was  entirely  proper  for  the  court  to  turn  the  fund  over  to  his 
general  guardian,  who  by  law  was  charged  with  the  duty  of 
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providing  for  such  support  and  maintenance.  (Jessnp's  Sur. 
Prac.  p.  1212;  Clai'h  v.  Montgomery^  23  Barb.  464;  Code 
Civ.  Pro.  §§  2746,  2846.) 

The  bond  in  this  case,  as  we  have  seen,  required  the  guar- 
dian to  faithfully  discharge  the  trust  reposed  in  him  and  obey 
the  lawful  directions  of  the  surrogate  touching  the  trust  and 
to  render  a  just  and  true  account  of  all  7no7ieys  and  other 
property  received  hy  him.  The  sureties  undertook  that  he 
would  do  this.  The  $970.32  having  come  to  the  hands  of 
the  guardian  for  the  support  and  maintenance  of  the  infant, 
it  became  his  duty  to  account  therefor  and  pay  over  as 
directed  by  the  decree  of  the  surrogate.  Failing  to  do  this 
the  sureties  became  liable  therefor. 

We  do  not  deem  it  necessary  at  this  time  to  determine 
whether  the  sureties  upon  a  general  guardian's  bond  would  be 
liable  in  case  the  court  should  direct  the  payment  of  the  pro- 
ceeds arising  from  the  sale  of  the  real  estate  of  infants  to  the 
general  guardian  for  investment  without  additional  security. 
We  will  not  anticipate  or  assume  that  any  court  in  this  state, 
having  jurisdiction  to  sell  the  real  estate  of  infants  and  invest 
the  proceeds,  will  ever  make  such  an  order,  and  thus  violate 
the  provisions  of  the  Code  and  the  express  requirements  of 
the  rule  of  the  court  alluded  to. 

The  judgment  should  be  reversed  and  a  hew  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc. 


Thomas   McGrath,   Appellant,   v,    Edward   M.    Grout,  as 
Comptroller  of  the  City  of  New  York,  Respondent. 

1.  Constitutional  Law  —  Indebtedness  op  a  County  wiTraN  City. 
The  affixing  of  salaries  to  the  offices  of  sheriff,  register  and  county  clerk 
of  Kings  county  in  lieu  of  fees  by  chapters  704,  705  and  706,  Laws  of 
1901.  is  not  in  violation  of  the  provisions  of  section  10  of  article  8  of 
the  Constitution,  that  whenever  any  city  shall  include  within  its  bound- 
aries more  than  one  county,  the  power  of  any  county  wholly  included 
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within  such  city  to  become  indebted  shall  cease,  since  the  Indebtedness 
which  a  county  is  thereby  inhibited  from  incurring  is  one  which  is 
created  for  purposes  other  than  for  the  maintenance  of  the  political  organi- 
zation, and  has  no  reference  to  the  obligation  of  the  county  for  current 
expenses  of  such  a  nature. 

2.  Special  City  Law  —  Kings  County  —  Affixing  Salaries  to 
County  Offices  in  Lieu  op  Fees.  These  chapters  are  not  special  city 
laws  subject  to  the  requirements  of  section  2  of  article  12  of  the  Constitu- 
tion as  to  enactment,  since  their  titles  express  no  subject  connected 
with  the  government  or  affairs  of  the  city  of  New  York,  but  relate  only 
to  the  regulation  of  a  county  office;  the  subject-matter  of  each  act  relates 
to  the  compensation  of  the  offices  of  a  county  whose  organization  as  such 
was  expressly  excepted  and  preserved  by  the  Greater  Kew  York  charter 
as  a  political  subdivision  of  the  state,  so  as  to  be  subject  to  the  direction 
and  control  of  the  legislature,  and  the  administration  of  whose  affairs 
remained  a  matter  of  state  concern,  although  it  was  territorially  absorbed 
in  the  city  of  New  York,  whose  departments  for  certain  purposes  con- 
nected'with  the  carrying  on  of  the  county  organization,  with  the  payment 
of  expenses  incidental  thereto  and  with  the  collection  of  necessary  moneys 
by  the  taxation  of  property  within  the  county,  were  made  the  agents  of 
the  state,  and  whose  action  in  respect  thereto  is  not  for  the  city,  and  is 
not  connected  with  and  does  not  afifect  the  corporate  city  government  as 
such. 

McOrath  v.  Qroui,  69  App.  Div.  314,  affirmed. 

(Argued  March  25,  1902;  decided  April  15,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  26,  1902,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  an  injunction  to  restrain  the  defendant 
Grout,  as  comptroller  of  tlie  city  of  New  York,  from  paying 
the  salaries  of  Charles  Guden,  as  sheriflE ;  of  John  K.  Neal,  as 
register,  and  of  Charles  T.  Hartzheim,  as  clerk  of  the  county 
of  Kings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  J.  Ca/rr  and  Luke  D.  Stapleton  for  appellant. 
Chapters  704,  705  and  706  of  the  Laws  of  1901  are  uncon- 
stitutional and  void,  if  they  be  treated  as  imposing  any  obli- 
gation on  the  county  of  Kings.  {Matter  of  Chapman^  168 
N.  Y.  80  ;  Matter  of  Greene,  166  N.  Y.  485  ;  Bush  v.  Board 
of  Supervisors,  159  N.  Y.  212  ;  People  ex  rel.  v.  Wemple,  115 
X.  Y.  311 ;  People  ex  rel,  v.  Taylor,  17  Misc.  Rep.   505 ; 
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People  ex  rel.  v.  Board  of  Ald^rmen^  89  Hun,  461;  Hen- 
dersoii  v.  Board  of  Supervisors^  147  N.  Y.  1 ;  Alhrecht  v. 
County  of  Que&iu^  84  Hun,  399.)  Chapters  704,  705  and 
706  of  the  Laws  of  1901  are  laws  relating  to  the  property, 
affairs  or  government  of  the  city  of  New  York,  and  are  abso- 
lutely void,  as  they  were  not  enacted  in  conformity  with  sec- 
tion 2  of  article  XII  of  the  Constitution.  (E,  F,  Asmh.  v. 
Trustees^  etc.^  34  App.  Div.  138 ;  Chrystal  v.  Mayor^  etc^  63 
A  pp.  Div.  93;  People  ex  rel.  v.  Murray^  149  N.  Y.  367; 
People  V.  Lawrence^  56  Barb.  177 ;  Cooley's  Const.  Lim.  [6th 
ed.]  93-98 ;  People  v.  Mayor^  eic.^  4  N.  Y.  423 ;  McClxisJcey 
V.  Cromwell^  UN.  Y.  593;  People  ex  rel.  v.  Wemple^  115 
N.  Y.  308.) 

George  L.  Rlves^  Corporation  Cownsel  {Jatnes  McKeen  of 
counsel),  for  respondent.  The  bills  here  attacked  are  mani- 
festly and  obviously  bills  relating  to  Kings  county  as  a  distinc- 
tive territorial  subdivision  of  the  state ;  they  are  distinctively 
county  bills  and  not  city  bills.  {People  ex  rel.  v.  Murray^ 
149  N.  Y.  367.)  Even  assuming  that  the  bills  are  city  bills 
within  the  meaning  of  the  Constitution,  the  provisions  of 
the  Constitution  have  been  complied  with  in  their  passage. 
(L.  1895,  ch.  9,  §§  1-3.) 

Gray,  J.  This  action  was  brought  by  a  taxpayer  of  the 
city  of  New  York  to  restrain  the  comptroller  of  that  city 
from  paying  the  salaries  of  the  defendants,  the  sheriff,  the 
register  and  the  county  clerk  of  Kings  county,  upon  the 
ground  that  certain  acts  of  the  legislature,  passed  in  1901, 
which  affixed  salaries  to  their  offices,  were  unconstitutional. 
An  application  by  the  plaintiff  to  continue  the  injunction, 
which  had  been  temporarily  granted  upon  the  commencement 
of  his  action,  was  denied  at  the  Special  Term  of  the  Supreme 
Court,  "  as  a  matter  of  law,"  and  the  Appellate  Division,  in 
the  second  department,  upon  affirming  that  determination, 
certified  to  this  court  three  questions  of  law:  namely,  (to 
include  them  in  one  statement),  whether  chapters  704,  705 
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and  706  of  the  Laws  of  1901  are  "valid  and  constitutional 
enactments.'' 

It  is  argued,  in  objection  to  the  validity  of  these  acts,  that 
they  impose  obligations  upon  the  city  of  New  York,  or  upon 
the  county  of  Kings,  which  create  new  liabilities  for  the  one, 
or  the  other,  and  that,  if  an  indebtedness  is  imposed  upon  the 
county,  the  acts  are  void  as  being  in  violation  of  section  10  of 
article  VIII  of  the  Constitution  of  the  state ;  while,  if  it  is 
imposed  upon  the  city,  they  are  void  as  being  in  violation  of 
section  2  of  article  7  of  the  Constitution. 

It  is  necessary  that  we  should  consider  the  situation  under 
the  "  Greater  New  York  Charter,"  as  it  is  affected  by  these 
laws.  Each  of  these  acts  expresses  its  subject  in  its  title,  in 
the  following .  manner,  viz. :  "An  act  to  make  tlio  office  of 
(clerk  of  the  county  of  Kings,  or  sheriff,  or  register,  of  the 
county)  a  salaried  office  and  regulating  the  management  of 
said  office.""  They  are  alike  in  their  general  framework 
and  provide,  as  to  each  office,  so  far  as  it  is  material,  in  sub- 
stance, that  the  incumbent  shall  receive  a  salary  in  lieu  of 
all  fees,  commissions,  etc. ;  that  the  assistants,  or  subordinates, 
employed  in  the  office  shall  receive  fixed  salaries ;  that  all 
moneys  received  by  the  officer,  or  by  his  subordinates,  for 
official  services  rendered,  shall  belong  to  the  city  of  New 
York  and  shall  be  collected,  accounted  for  and  paid  over, 
at  fixed  dates,  into  the  treasury  of  the  city  ;  that  after  Janu- 
ary Ist,  1902,  the  expenses  of  conducting  the  office  shall  be  a 
charge  upon  the  city  and  that  there  shall  be  a  liability  for  all 
the  moneys  received,  and  not  accounted  for,  by  the  officer, 
which  shall  be  enforceable  by  the  city  in  a  civil 'action. 

The  county  officers,  affected  by  these  acts,  had  previously 
received  their  compensation  in  the  fees,  which  were  paid  by 
the  public  for  official  services.  The  city  of  Brooklyn,  with 
the  government  of  which,  in  1895,  was  consolidated  the  gov- 
ernment of  the  county  of  Kings,  (Laws  of  1895,  cli.  954), 
was,  itself,  on  January  1st,  1898,  consolidated  with  the  city  of 
New  York,  under  the  provisions  of  the  "  Greater  New  York 
Charter,"  passed  in  May,  1897.    This  charter  has  "  annexed 
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to,  united  and  consolidated  with"  the  corporation  of  the 
city  of  Hew  York,  "all  the  municipal  and  public  corpora- 
tions *  *  *  including  cities,  villages,  towns  and  school 
districts,  hut  not  including  countieSy^  within  the  territory  of 
the  counties  of  Kings,  Queens  and  Richmond,  and  has 
dev^olved  upon  the  new  city,  thus  created,  as  the  successor  of 
all  the  consolidated  corporations,  all  their  rights,  powers  and 
lawful  obligations,  except  as  specially  provided  otherwise. 
(Sec.  1.)  While  the  territory  of  the  counties  was  taken  into 
the  territory  of  the  new  city,  the  county  organizations  were 
expressly  excepted  and  they  were  preserved  as  political  sub- 
divisions of  the  state.  Such  of  their  officers,  as  held  consti- 
tutional offices,  were,  also,  excepted  and  the  right  to  their 
lawful  election  recognized.  (Sec.  1584.)  The  powers  of 
administration  of  county  affairs,  in  the  county  of  Kings, 
which  had  been  transferred  from  its  former  board  of  super- 
visors to  the  board  of  aldermen  of  the  city  of  Brooklyn,  upon 
the  consolidation  of  governments,  in  1895,  have  become  vested 
in  the  board  of  aldermen  of  the  city  of  New  York.  (Sec. 
1586.)  Territory  and  local  government  have  been  taken  from 
the  county  of  Kings,  but  it  continues  to  exist  as  a  political 
organization  and  its  maintenance  is  expressly  provided  for. 
County  offices,  which  were  within  the  legislative  power  to 
affect,  were  abolished  and  their  duties  were  transferred  to  cor- 
responding offices  under  the  new  city  charter.  Various  pro- 
visions of  that  instrument,  as  it  has  been  well  pointed  out 
in  the  opinion  of  the  learned  judge,  at  Special  Term,  show 
that  tlie  state  has  retained  its  sovereign  right  of  control 
over  the  counties,  comprised  within  the  territorial  limits 
of  the  city  of  Xew  York,  and  that  their  political  entity  is  rec- 
ognized ;  the  city  and  its  departments  being  availed  of  as 
agencies,  designated  by  the  state,  in  the  interests  of  economy 
and  convenience,  for  conducting  some  of  their  affairs.  By  sec- 
tion 226,  (sub.  8),  it  is  provided  that  the  board  of  estimate  and 
apportionment  shall  include  in  the  annual  estimates  the 
amounts  required  "to  pay  the  expenses  of  conducting  the 
public  business  of  the  City  of  New  York     *     *     *    and  of 
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the  counties  of  New  York,  Kings,  Queens  and  Richmond." 
By  section  1594  tlie  state  comptroller  is  to  transmit  to  the 
city  comptroller  for  levy  and  collection  a  statement  of  the 
state  tax  to  be  paid,  and  by  sections  900  and  902,  it  is  pro- 
vided that  the  comptroller  of  the  city  shall  submit,  annually, 
to  the  board  of  aldermen,  for  the  purpose  of  imposing  the 
annual  taxes,  a  statement  of  the  amount  to  be  raised  on 
account  of  the  city  "  and  on  account  of  the  counties  of  New 
York,  Kings,  Queens  and  Richmond,"  and  that  lie  shall 
"  include  and  state  specifically  the  sum  or  sums  necessary  to 
be  raised  to  pay  during  the  current  year  the  salaries  of  the 
county  officers  and  the  other  county  charges  and  expenses  in 
the  counties  of  New  York,  Kings,  Queens  and  Richmond, 
respectively,  and  the  Board  of  Aldermen  is  hereby  author- 
ized and  directed  to  levy  upon  and  collect  from  the  taxable 
property  within  each  of  said  counties,  respectively,  the  sum  or 
sums  so  necessary  to  be  raised  to  pay  the  salaries  of  county 
officers  and  other  county  charges  and  expenses  of  such 
county  ;  to  the  end  that  each  of  said  counties  shall  ultimately 
bear  and  pay  all  expenses  necessary  to  be  incurred  within  the 
county  for  county,  as  distinguished  from  city,  purposes." 
Such  provisions  make  it  perfectly  clear  that  the  county 
organization  is  maintained  and  provided  for,  independently 
of  the  city  organization. 

The  first  ground  of  objection  taken  to  these  enactments  is 
that  they  violated  section  10  of  article  VIII  of  the  Constitu- 
tion. The  constitutional  provision  invoked  is  that  "  when- 
ever the  boundaries  of  any  city  are  the  same  as  those  of  a 
county,  or  when  any  city  shall  include  within  its  boundaries 
more  than  one  county,  the  power  of  any  county,  wholly 
included  within  such  city  to  become  indebted  shall  cease." 
It  may  be  doubted  whether  the  effect  of  these  acts  is  to  create 
an  Indebtedness  on  the  part  of  the  county,  in  any  accurate 
sense ;  but  assuming  such  a  construction,  the  indebtedness, 
which  a  county  is  inhibited  from  incurring,  in  our  opinion, 
means  one  which  is  created  for  purposes  other  than  for  the 
maintenance  of  the  political  organization.     It  has  no  refer- 
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ence  to  the  obligations  of  the  county  for  current  expenses  of 
such  a  nature.  The  constitutional  provision  impliedly  sanc- 
tions this,  by  expresslj^^  excepting  from  its  operation  "  certifi- 
cates of  indebtedness,  or  revenue  bonds,  issued  in  anticipation 
of  the  collection  of  taxes  for  amounts  contained  in  the  taxes 
for  the  year."  Indebtedness  for  the  current  expenses  of  the 
county  organization  is  necessarily  incidental  and  it  is  made 
payable  from  moneys  raised  annually  by  taxation  upon  the 
taxable  property  within  the  county,  through  the  municipal 
agencies  designated  by  the  legislature  for  the  purpose.  We 
do  not  think  that  this  would  be  a  tenfjfcle  ground  of  objection 
to  the  validity  of  the  enactments. 

The  further  ground  of  objection  to  the  validity  of  these 
acts  is,  in  substance,  that  they  were  "  special  city  laws,"  which 
were  not  enacted  in  conformity  with  the  provisions  of  section 
2  of  article  XII  of  the  Constitution  of  the  state.  That  sec- 
tion provides  that  "  laws  relating  to  the  property,  affairs  or 
government  of  cities,  and  the  several  departments  tliereof,  are 
divided  into  general  and  special  city  laws ;  general  city  laws 
are  those  which  relate  to  all  the  cities  of  one  or  more  classes ; 
special  city  laws  are  those  which  relate  to  a  single  city,  or  to 
less  than  all  the  cities  of  a  class.  Special  city  laws  shall  not 
be  passed  except  in  conformity  with  the  provisions  of  this 
section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  cer- 
tified copy  thereof  to  the  mayor  of  such  city,  and  within 
fifteen  days  thereafter  the  mayor  shall  return  such  bill  to  the 
house  from  which  it  was  sent,  or  if  the  session  of  the  legisla- 
ture at  which  such  bill  was  passed  has  terminated,  to  the  gov- 
ernor, with  the  mayor's  certificate  thereon,  stating  whether 
the  city  has  or  has  not  accepted  the  same."  The  section 
further  provided  that,  whenever,  during  the  session,  such  a 
bill  was  returned  without  the  acceptance  of  the  city,  or  was 
not  returned  within  the  fifteen  days,  it  might  be  repassed  by 
the  legislature  and  should  '•  then  be  subject,  as  are  other  bills, 
to  the  action  of  the  governor.""     The  legislative  enactments, 
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after  being  transmitted  to  tlie  mayor,  were  returned,  as  not 
accepted  by  the  city  of  New  York ;  but  the  legislature  had 
then  adjourned  and  they  were  received  by  the  governor  and 
were  signed  by  him.  Whether,  if  they  were  "  special  city 
laws,"  they  wei*e  constitutionally  passed,  under  the  circum- 
stances, need  not  be  determined  ;  inasmuch  as  we  think  they, 
clearly,  were  not  such.  It  is  to  be  observed,  as  a  first  consid- 
eration, that  the  titles  of  the  acts  do  not  express  any  subject 
connected  with  the  government,  or  affairs,  of  the  city  of  New 
York.  The  sole  subject  expressed  is  that  of  the  regulation  of 
a  county  ohice.  The  subject-matter  of  each  act  relates  to 
the  compensation  of  a  county  office,  in  annexing  to  it  a  salary 
and  in  requiring  the  fees  for  official  services  to  be  paid  into 
the  treasury  of  the  city  of  New  York.  The  city  is  only  con- 
cerned with  receiving  the  moneys  and  with  the  duty  of 
paying  the  expenses  connected  with  conducting  the  office. 
In  other  words,  the  legislature  has  changed  the  system  of 
compensation  from  fees,  or  commissions,  to  fixed  salaries  and 
tlms  brought  the  expenses  of  maintaining  the  office  within 
the  general  provisions  of  the  Greater  New  York  charter, 
which  have  been  adverted  to.  The  act  does  not  affect  the 
city  government,  its  property,  or  its  particular  affairs. 

The  passage  of  the  Greater  New  York  charter  was  in  the 
direction  of  securing  to  the  city  municipal  independence  in 
the  control  and  administration  of  affairs  of  purely  local  con- 
cern. The  Constitution  restricted  legislative  interference  with 
city  affairs  by  the  establishment  of  safeguards  against  hasty, 
or  unwise,  legislation.  No  act  specially  relating  to  a  city 
could  become  a  valid  law,  until  the  detailed  requirements  of 
the  Constitution  were  complied  with.  The  provision  was 
solely  in  the  interest  of  the  cities.  But  Kings  county,  though 
territorially  absorbed  by  the  city  of  New  York,  like  other 
counties,  remained  subject  to  the  direction  and  control  of  the 
legislature  as  a  political  division  of  the  state  and  the  adminis- 
tration of  its  affairs  remained  a  matter  of  state  concern.  In 
so  far  as  it  was  necessary  for  such  administration  that  official, 
or  administrative,  acts  should  be  performed,  not  \vithin  the 
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powers,  or  duties,  of  those  county  officers,  who  had  been  con- 
tinued, the  governmental  machinery  of  the  city  of  New 
York  was  made  applicable.  That  is .  to  say,  for  certain  pur- 
poses connected  with  the  carrying  on  of  the  county  organiza- 
tion, with  the  payment  of  expenses  incidental  thereto,  and 
with  the  collection  of  necessary  moneys  by  the  taxation  of 
property  within  the  county,  the  city  departments  were  made 
the  agents  of  the  state.  But  what  they  are  required  to  do  is 
not  connected  with,  and  does  not  affect,  the  corporate  city 
government  as  such.  Their  action  is  not  for  the  city,  nor  did 
it  affect  city  affairs. 

It  seems  to  us  very  clear  that  the  legislative  enactments, 
which  are  now  complained  of,  related  distinctly,  and  only,  to 
county  affairs  and  cannot  be  regarded  as  "special  city  laws," 
which  came  within  the  purview  of  the  constitutional  pro- 
vision in  question. 

In  connection  with  the  very  able  opinions  which  were 
delivered  in  the  courts  below,  enough  has  been  said  to  justify 
the  conclusion  that  the  objections  to  the  validity  of  these  acts 
are  unsound  and,  therefore,  the  questions,  which  have  been 
certified  to  us,  as  to  whether  they  are  valid  and  constitutional, 
should  be  answered  in  the  affirmative. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Cullex  and 
Werner,  JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Assignment  of  Price,  McCormiok 
AND  Company  to  William  J.  Curtis,  Appellant  and 
Respondent. 

In  the  Matter  of  the  Claim  of  George  Crocker,  Respondent 

and  Appellant. 

General  Assiqnment  —  When  Claim  Created  against  Estate 
AFTER  Assignment  Should  Be  Paid  in  Pull.  Where  a  customer  of  a 
Arm  of  stockbrokers  owed  it  a  large  sum  of  money  upon  certain  securi- 
ties being  carried  for  him  on  a  margin,  and  after  a  general  assignment  of 
the  firm  tendered  payment  of  his  debt  to  the  assignee  and  demanded  the 
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securities,  which  was  refused,  for  the  reason  that  they  with  others  had 
been  pledged  by  the  firm  as  collateral  to  various  loans  made  to  it,  and 
subsequently,  at  the  request  and  authorization  of  the  assignee,  the  cus- 
tomer, for  the  purpose  of  redeeming  his  securities,  advanced  not  only  the 
amount  of  his  debt,  but  a  larger  sum,  t.  0.,  the  market  price  on  tho  day 
of  redemption,  which  to  that  extent  enabled  the  assignee  to  redeem  and 
release  th«  other  securities  which  were  primarily  liable,  the  customer  is 
entitled  to  be  paid  in  full,  and  in  preference  to  the  general  creditors,  for 
the  amount  advanced  over  and  above  his  debt  and  which  operated  to 
increase  the  assets  in  the  hands  of  the  assignee,  they  having  no  claim 
upon  the  fund,  for  the  reason  that  it  was  not  realized  from  any  of  the 
assigned  property. 
Matter  of  Price,  McCarmick  dk  Co.,  69  App.  Div.  37,  reversed. 

(Argued  March  26,  1902;  decided  April  15,  1902.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  iirst  judicial  department,  made 
February  7,  1902,  which  reversed  an  order  of  Special  Term 
and  directed  the  payment  to  the  petitioner  jyro  rata  with 
other  creditors  of  Price,  McCormick  &  Company  of  the  claim 
set  forth  in  the  petition. 

The  nature  of  the  proceeding  and  tho  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Eugene  D,  IlawJchis  and  William  Rumsey  for  claimant, 
appellant  and  respondent.  The  payments  made  by  Mr. 
Crocker  to  the  sub-pledgees  of  Price,  McCormick  &  Co.  to 
take  up  his  stocks  were  not  in  any  sense  a  purchase  by  him  of 
the  stocks.  {Marhliam  v.  Jaudon^  41  N.  Y.  235  ;  Baker  v. 
Drake^  ^^  N.  Y.  518 ;  Doxiglaa  v.  Carpenter^  17  App.  Div. 
329 ;  Chaplin  v.  Brooks,  31  N.  Y.  75  ;  Gould  v.  F.  L.  cfe  T. 
Co.,  23  Hun,  322;  Harmony  v.  Bingliam,  13  N.  Y.  99,  111, 
117;  Stanton  v.  Jerome^  54  N.  Y.  480.)  Mr.  Crocker  occu- 
pies the  position  of  a  surety,  with  all  the  rights,  legal  and 
equitable,  incident  to  that  relation.  {Bank  of  Albion  v. 
Burns,  46«  N.  Y.  170,  175  ;  Barnes  v.  Jfott,  64  K  Y.  397, 
401 ;  Burnajp  v.  Bank  of  Potsdam,  9G  N".  Y.  125  ;  Smith 
v.  Savin,  141  K.  Y.  315,  325 ;  Gauld  v.  Central  Trust  Co.^ 
G  Abb.  [N.  C]  381;  Gahn  v.  Niemcewlcz,  11  Wend.  324; 
lioblnwn  v.  Gee^  1  Ves.  Sr.  251.)    So  far  as  the  firm  of 
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Price,  McConnick  &  Co.  is  concerned,  Mf.  Crocker  was 
entitled  to  tlie  possession  of  his  stocks  on  payment  to  them  of 
the  amount  of  Jiis  debt  only.  (18  Am.  &  Eng.  Ency.  of 
Law  [1st  ed.],  721,  722;  Wiho?!  v.  Zittl^,  2  N.  Y.  443; 
£'a?*le  V.  xY.  Y,  Z.  Ins,,  Co.^  7  Daly,  303.)  Mr.  Crocker  was 
entitled  to  have  the  securities,  other  than  his  own  which  had 
been  deposited  witli  the  principal  creditor  as  collateral  for 
the  debt  of  Price,  McCormick  &  Co.  first  sold  before  his 
stocks  could  be  resorted  to  for  tlie  payment  of  the  debt. 
(Brandt  on  Guar.  &  Surety,  §  237 ;  JS^ieithcewlcz  v.  Gahn^  3 
Paige,  614;  Vartie  v.  Uadenoood^  18  l>arb.  561;  Loomer 
V.  WheelwriyJit^  3  Sandf.  Ch.  135 ;  E.  C.  S,  Bank  v.  lioop^ 
80  N.  Y.  591;  Farwell  v.  Z,  etc,  Bank,  90  N.  Y.  483; 
Colebrook  on  Coll.  Sec.  §  210.)  That  Mr.  Crocker  chose  to 
redeem  his  securities  before  compelling  the  creditors  to  resort 
to  those  owned  by  Price,  .^IcCoi-mick  &  Co.,  does  not  deprive 
him  of  his  right  to  have  the  securities  marshalled  in  his  favor. 
(Matter  of  Bonner,  8  Daly,  75  ;  Farwell  v.  /.,  etc,,  Bank,  90 
N.  Y.  483.)  The  fact  that  the  surplus  was  paid  over  to  the 
assignee  does  not  affect  Mr.  Crocker's  right  to  follow  it  in  his 
liands.  {Stevois  v.  Bell,  6  Mass.  339  ;  Galiglier  v.  Jones,  129 
U.  S.  193 ;  Markhain  v.  Jaiulon,  41  N.  Y.  235 ;  People  v. 
Baiik  of  DansvlUe,  39  Ilun,  187  ;  Holmes  v.  Gil man,  138  K". 
Y.  369  ;  Van  Alen  v.  A,  liat.  Bank,  52  N.  Y.  1-4 ;  People  v. 
City  Bank  of  Rocliesier,  96  N.  Y.  32  ;  Knatchhull  v.  Uallett, 
13  Ch.  Div.  696  ;  S,  W,  Co.  v.  Nichols,  41  Ilun,  261.)  There 
is  nothing  in  this  case  whicli  precludes  ilr.  Crocker  from  insist- 
ing upon  being  paid  the  whole  $62,350.51  out  of  this  surplus. 
(Chapman^,  Brooks,  31  N.  Y.  75;  Matter  of  Person,  19 
App.  Div.  478  ;  E,  Foundry  v.  Ilersee,  33  Ilun,  169  ;  103  N. 
Y.  25.)  This  claim  to  the  surplus  is  not  in  opi)osition  to  the 
assignment,  but  may  be  adjudicated  under  it.  {Matter  of 
Bojm^r,  8  Daly,  75 ;  Jlatter  of  Sjnyth,  2  How.  Pr.  [N.  S.] 
431.)  By  filing  proof  of  claim  Mr.  Crocker  did  not  waive  his 
right  to  be  paid  in  full.  {Broadhent  v.  Barlow,  3  De  G.,  F. 
&  J.  579;  Matter  of  Bonner,  8  Daly,  75  ;  Mills  v.  Parh^ 
hurst,  126  N.  Y.  89;  Morris  v.    Rexford,  18  N.  Y.  552; 
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Kennedy  v.  Thovp^  51  N.  Y.  174;  Bank  of  Beloit  v.  BeaUy 
34  K  Y.  473;  Sanger  v.  Wood,  3  Jolins.  Ch.  416;  Conroio 
V.  Little^  115  N.  Y.  394;  Sternfeld  v.  Simonson^  44  Ilun, 
429  ;  Bish.  on  Iiisolv.  Debtors  [3d  ed.],  §§  250,  251 ;  Head, 
on  Assign.  182;  Burrows  v.  Alter,  7  Mo.  424.)  If  Mr. 
Crocker  is  not  entitled  to  receive  the  full  amount  of  the  sur- 
plus arising  from  the  redemption  of  his  stocks,  namely, 
$62,350.51,  he  certainly  is  entitled  to  have  that  sum  regarded 
as  an  advance  of  money  for  the  partnership  and  to  receive  the 
dividend  pro  rata  witli  the  otlier  creditors  under  section  37 
of  the  Partnership  Law  (L.  1897,  ch.  420).  Mr.  Crocker, 
if  not  entitled  to  the  whole  surplus,  is  at  least  entitled  to  share 
"pro  rata  with  the  other  creditors  in  respect  of  that  surplus, 
because  at  the  time  this  advance  was  made  he  was  no  longer 
a  special  partner  of  the  firm.  (  Welles  v.  March^  30  N.  Y. 
344 ;  Hayes  v.  Ileyer,  35  N.  Y.  326.) 

Francis  D.  Pollak  and  Alfred  Jaretzki  for  assignee, 
respondent  and  appellant.  Mr.  Crocker,  at  the  time  of  the 
assignment  of  Price,  McCormick  &  Co.  and  after  the  refusal 
of  his  tender,  had  no  claim  on  which  he  could  compete  with 
the  general  creditors  of  his  firm  in  dividing  its  assets.  Pul>- 
lic  policy  and  positive  law  subordinated  his  claim  as  it  stood 
at  the  time  of  his  tender  to  the  like  claims  of  strangers  to  his 
firm.  (L.  1857,  ch.  414.)  Mr.  Crocker's  right  to  have  his 
claim  paid^ro  rata  with  the  claims  of  other  creditors  cannot 
be  sustained.  His  transactions  with  the  banks  originated  no 
new  claim  in  his  favor  against  the  firm  or  the  assigned  estate. 
They  served  only  to  liquidate  his  existing  claim  and  left  him 
still  with  a  claim  based  on  his  transactions  with  the  partner- 
ship before  the  assignment.  He  was  still  a  special  partner  of 
Price,  McCormick  &  Co.  at  the  time  of  his  transactions  with 
the  banks.  The  general  assignment  did  not,  and  under  the 
provisions  of  section  42  of  the  Partnership  Law,  could  not,  dis- 
solve the  partnership.  (L.  1897,  cli.  420.)  Mr.  Crocker's 
right  to  share  pi'O  rata  with  other  creditore  cannot  be  sus- 
tained on  the  theory  of  subrogation.     {Acer  v.  Hotchkiss^  97 
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N.  Y.  395.)  Mr.  Crocker's  petition  is  purely  a  petition  to 
sliare  on  the  same  footing  with  other  creditors  in  the  general 
assets  belonging  to  the  assigned  estate.  It  cannot  be  sus- 
tained as  a  petition,  independent  of  the  assignment,  to  recover 
property  or  the  proceeds  of  property  belonging  to  Mr.  Crocker 
as  owner.  {Le  Marchant  v.  Moore^  150  N.  Y.  209  ;  DietzY. 
Field,  10  App.  Div.  425 ;  Droege  v.  A,  &  O.  Mfg.  Co.,  163 
N.  Y.  '^^^.)  Mr.  Crocker's  claim  cannot  be  sustained  on  any 
theory  of  marshaling  of  assets.  {Le  Marchant  v.  Moore,  150 
N.  Y.  209 ;  Dietz  v.  Miller,  10  App.  Div.  425 ;  Droege  v. 
A,  c&  O.  Mfg.  Co.,  163  N.  Y.  466.) 

O'Brien,  J.  The  order  from  which  this  appeal  is  taken 
determined  the  rights  of  a  claimant  upon  the  fund  in  the 
hands  of  an  assignee  under  a  general  assignment  for  the  bene- 
fit of  creditors. 

On  the  24th  of  May,  1900,  the  firm  of  Price,  McCormick 
&  Co.,  stock  brokers,  made  an  assignment  of  all  the  property 
of  the  firm  to  the  assignee  in  this  case,  in  trust,  for  the  benefit 
of  creditors  pursuant  to  the  statute.  The  assignee  qualified 
and  entered  upon  the  duties  of  the  trust  and  thereafter  adver- 
tised for  creditors  of  the  firm,  requiring  them  to  present  their 
claims.  On  the  12th  of  July,  1900,  before  the  day  specified 
in  the  notice  to  present  claims,  the  petitioner,  George  Crocker, 
claiming  to  be  a  general  creditor  of  the  firm,  presented  to  and 
filed  with  the  assignee  a  sworn  claim  amounting  to  $02,286.73, 
which  the  assignee  allowed  as  a  just  and  proper  claim  against 
the  estate  in  his  hands.  Subsequently,  the  assignee  declared 
and  paid  a  dividend  of  fifty  per  cent  upon  the  claims  of  the 
general  creditors  of  the  firm  other  than  the  petitioner,  and 
refused  to  pay  to  him  any  part  of  the  dividend  or  to  make 
any  payment  to  him  on  account  of  his  claim  against  the  firm. 

It  appears  that  the  claimant  was  a  special  partner  in  the 
firm  at  tlie  time  of  its  failure  and  that  he  had  contributed 
$500,000  as  special  capital,  but  none  of  the  claims  and 
demands  presented  to  the  assignee  are  on  account  of  his 
special  capital,  but  arose  out  of  certain  dealings  between  the 
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claimant  and  the  firm,  which  will  be  referred  to  hereafter. 
It  appears  and  has  been  found  that  the  claimant,  on  the  24th 
of  May,  1900,  at  the  time  of  the  assignment,  had  a  specula- 
tive account  with  the  firm  of  which  lie  was  a  special  partner, 
for  the  purchase  of  stocks  and  other  securities  and  he  was 
then  indebted  to  the  firm  on  account  in  the  sum  of  $114,811.99. 
Upon  the  payment  thereof  to  the  firm  the  claimant  was  entitled 
to  receive  two  tliousand  six  hundred  shares  of  stock  of  various 
corporations  which  had  been  purchased  for  his  account.  In  addi- 
tion thereto  the  firm  held  seven  hundred  and  twenty-five  shares 
of  the  common  stock  of  a  railroad.  This  stock,  it  appears, 
belonged  absolutely  to  the  claimant  and  he  had  delivered  it  to 
the  firm,  without  payment,  to  be  held  for  his  account  and  sub- 
ject to  his  instructions.  The  claimant,  at  the  time  of  the 
assignment,  it  appears,  was  in  Europe,  and  upon  being  noti- 
fied of  the  failure  and  the  assignment  of  the  firm,  stated  that 
he  was  ready  and  willing  and  offered  to  pay  the  balance  due 
by  him  upon  his  account  and  demanded  the  return  of  all  the 
shares  of  stock  held  for  his  account,  but  was  informed  by  the 
assignee  that  all  the  stocks  had  been  used  by  the  firm  as  col- 
lateral for  loans  made  to  it  by  divers  parties,  and  the  assignee 
refused  to  accept  the  tender  of  the  balance  due  to  the  firm  or 
to  surrender  the  shares  of  stock,  the  same  not  being  then  in 
his  possession  or  under  his  control.  Sometime  thereafter,  by 
agreement  between  the  claimant  and  the  assignee,  the  latter 
gave  written  consents  addressed  to  the  various  persons  with 
whom  the  claimant's  shares  of  stock  were  pledged,  authoriz- 
ing such  persons  to  deliver  said  shares  to  him  on  his  paying 
to  them  the  market  price  of  such  stock  on  that  date.  The 
claimant  thereupon,  for  the  purpose  of  releasing  his  shares  of 
stock  from  the  lien  and  possession  of  the  parties  with  whom 
the  same  had  been  placed,  paid  to  them  the  sum  of  $177,102.50, 
or  $02,350.51  in  excess  of  the  amount  due  from  him  to  the 
firm.  The  total  sum  due  from  the  firm  to  the  various  i)arties 
with  whom  the  claimant's  shares  w^ere  pledged  was  $1,750,000, 
and  tlie  collateral  securities  pledged  with  them  were  of  the 
aggregate  value  of  $2,852,855.73,  being  largely  in  excess  of 
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the  amount  of  the  indebtedness  of  the  firm  to  the  various 
parties  above  mentioned.  The  excess  or  surplus,  composed 
in  part  of  money  and  in  part  of  securities,  amounting  to 
$602,855.73  was  returned  by  these  various  parties  to  the 
assignee  and  the  sums  paid  by  the  claimant  for  tlie  redemption 
or  release  of  his  stock  were  credited  on  account  of  the 
indebtedness  due  from  the  firm  and  in  reduction  thereof  pro 
tanto.  The  petitioner's  claim  is  for  the  diflFerence  between 
the  amount  due  by  him  to  the  firm  on  his  account  w;ith  them 
and  the  sum  that  he  oaid  in  order  to  obtain  possession  of  his 
securities. 

It  does  not  appear  affirmatively  that  the  other  securities 
pledged  to  secure  the  total  debt  of  $1,750,000  and  which 
aggregated  in  value  $2,352,855.73,  belonged  to  the  firm  of 
brokers  as  their  own  property,  but  inasmuch  as  the  contrary 
does  not  appear  the  fair  presumption  must  be  that  the  firm 
pledged  their  own  property  and  not  that  which  belonged  to 
their  customers.  It  is  possible  that  this  presumption  may  be 
changed,  but  we  must  take  the  case  as  we  find  it  upon  the 
record.  We  agree  with  the  learned  court  below  that  section 
37  of  the  Partnership  Law  has  no  application  to  this  case. 
Under  that  section  a  special  partner,  such  as  this  claimant  was, 
is  not  permitted  to  make  any  claim  upon  the  assets  of  the  firm 
on  account  of  his  capital  until  all  the  general  creditors  have 
first  been  paid  in  full,  but,  in  so  far  as  he  has  loaned  or 
advanced  money  to  the  special  partnership  in  the  transaction 
of  its  business,  his  claim  stands  upon  the  same  footing  as  that 
of  all  other  general  creditors. 

We  do  not  think  that  the  rights  of  the  claimant  depend 
entirely  upon  his  status  as  a  creditor  of  the  firm.  At  the  time 
of  the  assignment  he  had  no  debt  whatever  against  the  finn, 
but  owed  the  firm  a  large  sum  of  money  on  the  speculative 
account,  which  he  subsequently  paid  in  full,  and  besides  paid 
an  additional  sum  of  $02,350.51.  Nor  do  we  think  that  it  is 
important  to  inquire  whether,  under  the  circumstances  of  the 
case,  he  l>ecame  subrogated  to  the  rights  of  the  creditors  of 
the  firm,  that  is  to  say,  the  bankers  who  held  the  stock  in 
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pledge.  It  is  not  important,  in  onr  view,  to  go  into  the  ques- 
tion of  subrogation  at  all.  The  claimant's  claim  never  existed 
as  against  the  firm,  but  grows  out  of  a  transaction  which  took 
place  subsequent  to  the  assignment  between  himself  and  the 
assignee.  The  assignee,  in  writing,  authorized,  and  in  one  of 
the  letters  requested,  the  claimant  to  advance  the  money  for 
the  redemption  and  release  of  his  stock,  and  he  did  advance, 
not  the  amount  of  the  debt  which  he  owed  the  firm  but  much 
more,  that  is  to  say,  the  market  price  of  the  stock  on  the  day  of 
the  redemption,  which  amounted,  as  we  have  already  shown, 
to  over  $62,000  more  than  the  debt.  To  the  extent  of  the 
money  that  the  claimant  paid  over  and  above  his  debt  it 
operated  to  release  the  other  securities  which  belonged  to  the 
firm,  and  which  were  primarily  liable  for  the  whole  debt  aside 
from  that  due  from  the  claimant  himself.  Therefore,  the 
funds  in  the  hands  of  the  assignee  were  enhanced  by  the  pay- 
ment ou  the  part  of  the  claimant  of  his  own  money  to  the 
extent  of  over  $62,000. 

The  question  is  whether  this  part  of  the  fund  in  the  hands 
of  the  assignee  belongs  to  the  claimant  or  to  the  general  cred- 
itors. If,  in  equity,  the  claimant  has^  the  superior  right  to  be 
repaid  that  amount,  then  he  should  be  paid  in  full.  The  gen- 
eral creditors  have  no  claim  upon  a  fund  which  does  not  arise 
from  the  property  of  the  firm  but  from  the  money  of  the 
claimant.  It  will  be  seen  that  the  transaction  was,  in  effect, 
to  the  extent  of  the  sum  paid  by  the  claimant  over  and  above 
his  debt  an  advancement  of  money  to  the  assignee,  which 
enabled  the  latter  to  redeem  and  release  the  other  securities 
which  were  primarily  liable;  and  if  this  is  the  true  situation, 
then  the  general  creditors  have  no  claim  upon  that  part  of 
the  fund  superior  or  even  equal  to  that  of  the  claimant.  In 
substance  and  legal  effect  it  is  the  same  as  if  the  assignee 
had  borrowed  from  the  claimant  $62,350.51  to  apply  upon 
the  debt  for  which  the  other  securities  were  pledged  and  thus 
operated  to  release  them  p^ro  tanto.  A  court  of  equity,  in  the 
determination  of  such  questions,  will  always  look  at  the  sub- 
stance rather  than  the  form  of  the  transaction,  and  viewing  it 
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in  that  way  the  agreement  between  the  assignee  and  the 
claimant  was,  in  snbstanee,  tliat  the  latter  should  advance  a 
certain  snm  of  money  over  and  above  his  debt  to  the  firm, 
which  operated  to  diminish  the  debt  for  which  the  other 
securities,  which  were  primarily  liable,  liad  '>een  pledged. 
The  assignee,  in  this  way,  procured  the  claimant  to  advance 
money  to  be  used  in  the  extinguishment  of  the  lien  upon  the 
other  property,  and  to  that  extent  the  fund  in  his  hands  was 
increased  in  the  course  of  his  administration  of  the  trust,  and 
there  is  no  reason  why  tlie  assignee  should  not  repay  the 
amount  in  full  as  in  the  case  of  any  other  item  of  expense  in 
the  course  of  administration. 

In  this  view  of  the  case  it  is  not  important  to  determine 
whether  the  claimant  made  the  payment  to  the  bankers 
voluntarily  or  involuntarily.  It  is  enough  that  he  made  it 
with  the  consent  and  at  the  request  of  tlie  assignee  and  by  a 
mutual  arrangement  between  themselves.  The  form  of  the 
petition  which  the  claimant  presented  to  the  court  as  the 
foundation  of  his  claim  is  not  to  be  viewed  exactly  in  the 
light  of  a  pleading.  It  is  broad  enough  in  the  statement  of 
facts  and  in  the  prayer  to  warrant  any  relief  which  was  justi- 
fied by  the  facts  established  and  found.  The  facts  were  suf- 
ficiently disclosed  by  the  petition  and  are  undisputed  in  the 
record.  It  is  of  no  consequence  whether  the  claimant  asked 
to  be  repaid  the  money  on  the  principle  of  subrogation  or 
otherwise.  In  such  cases  when  the  facts  appear  it  is  the  duty 
of  the  court  to  determine  the  controversy  according  to  the 
principles  of  equity  and  justice.  The  real  question  is  whether 
the  agreement  made  between  the  claimant  and  the  assignee, 
in  pursuance  of  which  the  former  paid  for  the  benefit  of  the 
estate  a  large  sum  of  money  over  and  above  his  own  debt, 
does  not  entitle  the  claimant,  in  equity,  to  be  paid  in  full  for 
the  amount  so  advanced  by  him  and  which  operated  to 
increase  the  assets  in  the  hands  of  the  assignee.  In  so  far  as 
these  assets  were  increased  by  the  money  of  the  claimant  it 
would  seem  to  be  clear  that  he  has  the  prior  right  to  be  reim- 
bursed.    The  general  creditors,  so  far  as  the  record  discloses, 
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have  no  claim  upon  this  part  of  the  fund  for  the  plain  reason 
that  it  was  not  realized  from  any  of  the  assigned  j^roperty, 
but  was  virtually  advanced  to  the  assignee  by  the  claimant. 
If  it  is  material  to  determine  whether  the  act  of  the  claim- 
ant in  making  the  payment  was  volunfcary  or  otiierwise  there 
would  seem  to  be  no  difficulty  in  reaching  the  conclusion  that 
'  it  was  involuntary  ;  since,  at  the  time  that  he  redeemed  the 
stock  he  was  confronted  with  this  situation  :  The  stock  had 
been  pledged  witliout  his  consent  by  the  brokers  to  secure 
debts  which  they  owed  generally  to  various  bankers  who  had 
advanced  them  money.  These  bankers  refused  to  deliver  the 
stock  to  the  claimant  upon  tender  and  payment  of  the  del)t 
which  he  owed  to  the  brokers,  but  insisted  upon  holding  it 
unless  tlie  market  price  on  that  day  was  paid.  The  claimant 
submitted  to  this  condition,  and  under  stress  of  this  situation 
he  contributed  over  fsixty-two  thousand  dollars  in  discharge  of 
a  lien  upon  other  property  that  passed  to  the  assignee,  and  it 
does  not  appear  from  the  record  now  before  us  that  the  gen- 
eral creditors  had  any  equitable  claim  to  this  part  of  the  fund. 

But  the  case  was  not  tried  or  considered  in  the  courts 
below  upon  this  theory,  and  it  may  be  that  the  claimant  him- 
self rested  his  rights  upon  some  other  view.  However  that 
may  be,  we  think  that  the  present  record  is  not  in  such  a  con- 
dition as  would  enable  this  court  to  render  a  final  judgment, 
and,  therefore,  there  should  bo  a  new  trial.  As  the  case  now 
stands,  we  think  that  the  claimant  sliould  have  been  paid  in 
full  and  that  he  is  entitled  to  have  the  amount  advanced  by 
him  to  the  bankers  over  and  above  the  debt  which  he  owed 
repaid  to  him  by  the  assignee.  The  dividend,  if  received  by 
the  claimant,  sliould  apply  upon  his  claim,  and  since  the  facts 
upon  which  our  conclusion  is  based  may  be  changed,  the  order 
of  the  Appellate  Division  confirming  the  rejiort  of  the  referee 
should  be  reversed  and  the  case  remitted  to  the  Special  Term 
for  a  new  trial,  with  costs  to  the  claimant  to  abide  the  event. 

Parker,  Ch.  J.;  Bartlett,  Cullen  and  Werner,  JJ.,  con- 
cur; Gray  and  IIaight,  JJ.,  dissent. 

Ordered  accordingly. 
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Edward  Michael,  as  Executor  of  John  Michael,  Deceased, 
Respondent,  y.  Prussian  J'f ational  Insurance  Company, 
Appellant. 

1.  Insurance  —  Resolution  op  Doubt  against  Insurer.  Doubter 
ambiguity  in  the  terUiS  of  a  policy  of  insurance  which  have  no  accepted 
significance  should  be  resolved  against  the  insurer  and  in  favor  of  the 
assured. 

2.  Subject-matter  of  Insurance  —  Insurance  on  Use  and  Occu 
fancy  —  Construction.  The  bu.sineas  use  which  the  property  is  capable 
of  in  its  existing  condition  and  indemnity  to  the  owner  in  the  event  that  it 
should  not  continue  in  the  siime  condition  of  availability  to  him,  and  not 
the  earnings  and  profits  of  the  business,  are  insured  by  a  policy  on  the 
"  use  and  occupancy  "  of  a  grain  elevator  plant,  providing  for  indemnity 
at  a  fixed  per  diem  vnhiation  so  long  as  the  owner  is  prevented  from  the 
elevating  and  other  handling  of  grain  by  reason  of  the  destruction  or 
damage  of  the  premises  by  tire. 

3.  When  Sole  and  Unconditional  Ownership  not  Chanoed  by 
Pooling  Arrangement.  A  change  of  the  sole  and  unconditional  owner- 
ship of  the  use  and  occupancy  of  an  elevator  plant  within  a  policy  of 
insurance  conditioned  for  its  avoidance  by  any  such  change,  is  not  made 
by  a  pooling  arrangement  with  other  elevator  properties  for  the  promo- 
tion of  the  common  interest  and  the  suppression  of  hostile  and  unprofit- 
able competition  for  business,  which  merely  secures  the  establishment  by 
the  executive  committee  of  the  association  of  uniform  rates  for  elevatinij 
during  the  navigation  season  and  the  placing  of  all  earnings  into  a  com- 
mon pool  for  distribution  upon  the  basis  of  agreed  percentages,  the  right 
to  percentages  under  the  agreement  not  to  be  affected  by  the  incapacity  of 
the' elevator  by  destruction  by  fire,  all  earnings  on  an  elevator  after  the 
season  to  belong  to  it,  and  the  business  of  the  elevator  to  ccmtinue  under 
the  direction  of  its  proprietor,  who  employs  his  own  employees  and  pays 
his  own  operating  expenses,  taxes  and  insurance  premiums,  and  makes 
his  own  contracts  except  as  to  price. 

4.  Whkn  Doctrine  of  Subrogation  not  Applicable.  The  insurer 
of  the  use  and  occupancy  of  a  grain  elevator  is  not  entitled  to  subrogation 
to  the  rights  of  the  insured  under  a  pooling  arrangement  with  other 
elevator  properties,  which  under  all  conditions,  and  notwithstanding  that 
the  elevator  might  be  destroyed  and  the  general  fund  diminished  in  con- 
sequence, entitle  it  to  receive  its  percentage  of  the  common  fund  into  /^ 
which  the  earnings  of  the  elevators  are  placed. 

Buffalo  ElevdHng  Co.  v.  Pruman  Nat,  Ins.  Co.,  64  App.  Div.  182, 
affirmed. 

(Argued  >Iarch  7,  1902;  decided  April  18,  1902.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  30,  1901,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  by  the  Buffalo  Elevating  Com- 
pany upon  a  policy  of  insurance,  issued  to  it  by  the  defendant, 
to  recover  the  insurance  moneys,  by  reason  of  the  destruction 
of  its  elevator  plant  by  a  fire,  Sn  August  13th,  1900.  The 
above-named  plaintiff  has  been  substituted  as  such  in  the 
place  of  the  Buffalo  Elevating  Company.  The  body  of  the 
policy  is  in  the  standard  form,  authorized  by  tlie  laws  of  New 
York ;  the  insurance  was  for  the  term  of  one  year  from  the 
10th  day  of  March,  1900,  and  in  an  amount  not  exceeding 
$1,500.  Attached  to,  and  made  a  i)art  of,  the  policy  was  a 
slip,  or  "  rider ;  "  which  described  the  subject-matter  of  the 
insurance  and  declared  it  to  be  "  on  the  use  and  occupancy  of 
their  property  and  elevator  building,  with  boiler  and  engine 
houses  attached,  situate  *  *  *  in  Buffalo,  New  York, 
and  known  as  the  Dakota  Elevator."  The  slip,  further,  pro- 
vided :  "  It  is  a  condition  of  this  contract  of  insurance,  that 
if,  by  fire  during  a  continuance  of  this  policy,  the  property, 
buildings  or  machinery  therein,  or  either  of  them,  or  any  part 
thereof  shall  be  destroyed,  or  so  damaged,  as  to  prevent  the 
elevating  and  other  handling  of  grain,  this  company  shall  be 
liable  at  the  rate  of  $4.77  per  day  for  each  working  day  of  such 
prevention,  and  in  case  the  building  or  machinery,  or  any  part 
thereof,  are  so  damaged  as  to  prevent  the  elevating  or  hand- 
ling of  the  full  daily  average  of  grain,  this  company  is  to  be 
liable  per  day  for  that  proportion  of  $4.77  which  the  elevat- 
ing or  handling,  so  prevented,  bears  to  the  said  daily  average 
ability  of  said  elevator,  one  year  previous  to  the  fire,  which, 
for  the  purposes  of  this  insurance,  shall  be  considered  the 
average  daily  ability  of  the  elevator,  not  exceeding  the  amount 
insured.  Loss  to  be  computed  from  the  day  of  tlie  occurrence 
of  any  fire  to  the  time  when  the  building  could,  with  ordinary 
diligence  and  despatch,  be  repaired  or  rebuilt  and  the  inachin- 
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ery  placed  therein,  and  not  to  be  limited  by  the  day  of  expira- 
tion named  in  this  policy."  Provisions  of  the  policy  made  it 
void,  if  the  insured  had  concealed,  or  misrepresented,  any 
material  fact  concerning  the  subject  of  insurance ;  or  if  the 
interest  of  the  insured  had  not  been  truly  stated  therein ;  or 
if  the  interest  of  the  insured  were  other  than  unconditional 
and  sole  ownership ;  or  "  if  any  change,  other  than  by  the 
death  of  an  insured,  take  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  insurance,  etc." 

The  defense  to  the  action  was  rested  upon  the  ground,  in 
substance,  that  there  had  been  a  breach  of  the  express  war- 
ranties of  the  contract,  in  that  the  interest  of  the  plaintiff  was 
not  that  of  sole  and  unconditional  ownership ;  inasmuch  as,  at 
the  time  of  the  issuance  of  the  policy,  the  ownership  of  the 
subject-matter  of  insurance,  to  wit :  "  the  use  of  the  elevator 
Dakota  and  the  earnings  thereof,"  had  been  transferred  to 
the  Western  Elevating  Association,  under  certain  contracts 
between  that  association  and  the  plaintiff,  and  that  any  loss  of 
the  plaintiff's  use  and  occupancy  of  said  elevator  had  been 
made  good  by  payments  under  the  contract  with  that  associa- 
tion ;  that  there  had  been  concealment  and  misrepresentation 
of  a  material  fact  concerning  the  subject  of  insurance  by  the 
plaintiff,  in  the  failure  to  have  the  policy  state  the  true  nature 
of  the  plaintiff's  interest ;  and  it  was,  further,  claimed  by  the 
defendant  that  it  was  entitled,  by  the  right  of  subrogation,  to 
have  applied,  and  to  be  credited  with,  upon  any  liability  it 
may  have  come  under,  a  pro  rata  share  of  the  moneys  paid 
by  the  Western  Elevating  Association  to  the  plaintiff  since 
the  tire,  which  had  caused  the  damage. 

The  policy  was  one  of  forty-six  policies,  taken  out  at  the 
time,  all  effecting  a  similar  insurance,  in  the  same  form,  and 
amounting,  in  the  aggregate,  to  the  sum  of  $73,250.  The 
aggregate  daily  insurance,  thus  effected  for  the  period  required 
for  the  reinstatement,  of  the  destroyed,  or  damaged  property, 
amounted  to  $232.93.  The  fire,  which  occurred  in  August, 
1900,  upon  the  plaintiff's  premises,  destroyed  the  elevator  and 
its  contents,  and  appraisers,  who  were  agreed  upon,  made  an 
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award  in  favor  of  tlie  plaintiff  ''  for  259  working  days."     The 
proportionate  liability  on  tlie  defendant's  part  npon  its  policy 
amounted  to  .$1,235.41 ;  while  the  aggregate  liability  upon  all 
the  policies  amounted  to  $00,328.87.     Prior  to  the  issuance 
of  the  policies,  the  Buffalo  Elevating  Company  had  entered 
into  a  written  agreement  with    a   number   of  other   propri- 
etors of  elevators  to   form  the  Western  Elevating  Associa- 
tion, to   continue   for   the   term  of   one  year,  and,   during 
the  insurance  period  of  the  policy,  renewed  the  agreement  for 
the  further  term  of  one  3'ear.     Under  this  agreement  between 
the  elevators,  the  Western  Elevating  Association  would  col- 
lect the  receipts  and  the  earnings  of  the  various  elevators  to  a 
certain  amount ;  whidi,  in  the  case  of  the  plaintiff,  amounted 
to  80  per  cent  of  its  total  earnings.     The  association  would 
make  payments,  or  distributions,  from  these  receipts  or  earn- 
ings to  the  various  members  of  the  association  at  various 
intervals,  as  determined  by  its    executive  committee.     Each 
member  of  the  association  retained  posses^jion  of  its,  or  his, 
elevator;  employed  and   directed  its  employee   and  paid  its 
own  operating  expenses,  taxes  and  insurance  premiums.     The 
executive  committee  fixed  the  rates  of  elevation  and  storage 
for  all  the  members  of  the  association.     The  individual  mem- 
bers made  their  own  contracts  with  the  railroad  companies, 
shippers  and   consignees  for  the  shipping   and  handling  of 
grain  for  their  particular  elevators,  except  as  to  the  price  for 
elevating.     It  was  the  course  of  business  that  consignments  of 
grain  to  any  elevator,  upon  arrival,  were  innnediately  reported 
to  the  secretary  and  treasurer  of  the  association ;  who  issued 
warehouse  receipts  for  the  grain.     When  the  grain  was  trans- 
ferred out  of  the  elevator,  such  transfer  was  reported  to  the 
same  officer  and  the  warehouse  receipt  was  canceled.     This 
course  of  business,  as  regulated  and  controlled  by  the  agree- 
ments, obtained  during  the  seiusons  of  navigation.     Since  the 
date  of  the  fire  the  earnings  collected  and  paid  over  to  the 
plaintiff,  or  which  will  be  collected  and  paid  over,  aggregate 
$33,098,  as  the  "  plaintift''s  percentage  of  the  earnings  of  the 
elevators  forming  the  Western  Elevating  Association    *   *    * 
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for  the  period  since  the  date  of  the  iire."  The  above  facts 
were  all  stipulated  and  upon  them  each  party  moved  for  tl»e 
direction  of  a  verdict ;  which  the  trial  court  directed  in  favor 
of  the  plaintiff.  The  judgment  upon  the  verdict  has  been 
unanimously  affirmed  by  the  Appellate  Division,  in  the  fourth 
department,  and  the  defendant  appeals  to  this  court. 

George  Richards  and  Newell  B.  Woodworth  for  appellant. 
The  entire  policy  is  void  as  the  interest  of  the  insured  was 
other  than  unconditional  and  sole  ownership,  cliange  having 
taken  place  in  tlie  interest,  title  or  possession  of  the  subject  of 
insurance.  (  Wright  v.  Poole^  1  Ad.  &  El.  621 ;  Nthlo  v.  N, 
A.  F,  Tns.  Co.,  1  Sandf.  551;  Joyce  on  Ins.  §§  900,  1760, 
2806 ;  1  May  on  Ins.  §  79 ;  Bardatj  v.  Consuls,  2  East,  544 ; 
Ahbot  V.  Sof}er^  2  Johns.  Cas.  39 ;  Putnam  v.  M.  Lis,  Co,^  5 
Mete.  391;  1  Phill.  on  Ins.  §§  327,  346,  495,  1129;  Foi^hes 
v.  Aspiiuoallj  13  East,  323  ;  Constantine  v.  Wahe,  1  Sweeny, 
244 ;  Merrlt  v.  Flslier,  19  Iowa,  357.)  Use  and  occupancy 
insurance  is  always  taken  in  the  form  of  a  valued  policy. 
{Mumford  v.  Ilallett,  1  Johns.  433 ;  1  Arnould  on  Mar.  Ins. 
§  355 ;  Fnller  v.  B,  Ins,  Co,,  18  Pick.  523.)  The  subject- 
matter  of  use  and  occupancv  insurance  is  wliollv  distinct 
from  that  of  the  insurance  on  buildings  or  tlieir  contents. 
(2  Joyce  on  Ins.  §  1717;  1  Arnould  on  Mar.  Ins.  §  218;  1 
May  on  Ins.  §  81.)  Valued  policies  are  subject  to  the  war- 
ranties and  conditions  of  the  contract  as  truly  as  are  open 
policies.  (L.  1886,  ch.  488;  Heller  v.  R.  Ins.  Co.,  133 
Penn.  St.  152.)  Valued  policies  as  truly  and  fully  a€  open 
policies  are  governed  by  the  doctrine-  that  a  contract  of 
marine  or  fire  insurance  is  one  of  indemnity  only.  (1  Phill. 
on  Ins  §  124;  1  »Toyce  on  Ins.  §  25;  Cnshm^oi  v.  X.  Ins, 
Co,,  34  Me.  487;  Volshi  v.  C,  M.  Ins,  Co.,  60  App.  Div. 
155 ;  U.  I?is.  Co.  V.  Weiss,  106  Peini.  St.  20  ;  Apj^hnian  v. 
C,  Ins,  Co.,  35  Mo.  App.  308.)  In  every  valued  ])oHcy  tlie 
law  presumes  that  tlie  entire  subject-matter  has  been  made 
the  basis  of  the  valuation.  (1  Arnould  on  Mar.  Ins.  §§  345, 
346 ;  2  Phill.  on  Ins.  §  \%i^\  Forles  v.  lUphuoall,  13  East, 
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323 ;  Tobin  v.  Harford,  17  C.  B.  [K  S.]  528  ;  ^.  /w^.  Co.  v. 
LamaVy  1  Sandf.  Ch.  91 ;  Fi?^>m  v.  P.  W.  Ins.  Co,,  51  App. 
Div.  553.)  Plaintiflf  can  recover  nothing  unless  he  shows  a 
fulfillment  of  all  the  warranties  and  conditions  precedent  con- 
tained in  the  policy.  (1  May  on  Ins.  [4th  ed.]  §  156 ;  3  Joyce 
on  Ins.  §§  1944,  1962  ;  1  Biddle  on  Ins.  §§  543,  557  ;  1  Beach 
on  Ins.  §  456 ;  Ripley  v.  A.  Ins.  Co,,  30  N.  Y.  136  ;  AUen  v. 

0.  A. Ins.  Co.,  123  N.  Y.  6  ;  First  Nat.  Banky.  Ins.  Co.  of 
N.  A.,  50  N.  Y.  45.)  The  plaintiff's  warranty  that  it  was  the 
sole  and  unconditional  owner  of  tlie  subject-matter  of  this 
insurance  was  untrue  and  tiie  policy  was  thereby  avoided. 
(1  Arnould  on  Ins.  [6th  ed.]  65  ;  May  on  Ins.  [4th  ed.]  §  287  ; 
M.  Ins.  Co.  V.  Willgus,  88  Penn.  St.  107 ;  Hough  v.  C.  F. 
Ins.  Co.,  29  Conn.  10 ;  F.  Ins.  Co.  v.  Crockett,  7  Lea,  725 ; 

1.  F.  Ins.  Co.  V.  Dunham,  117  Penn.  St.  460 ;  Rohrbach  v. 
G.  F.  Ins.  Co.,  62  N.  Y.  47 ;  Weed  v.  Z.  cfe  L.  F.  Ins.  Co., 
116  N.  Y.  107;  Noyes  v.  H.  F.  Ins.  Co.,  54  K  Y.  668; 
P.  Ins.  Co.  V.  Bowdre,  67  Miss.  620 ;  Friedman  v.  Fire 
Assn.,  168  Penn.  St.  249 ;  Lowell  v.  M.  M.  F.  In^.  Co.  8 
Cush.  127.)  The  plaintiff  committed  a  breach  of  the  warranty 
against  a  change  of  interest  in  the  subject  of  the  insurance. 
{S.  C.  0.  Co.  V.  P.  F.  Ins.  Assn.,  78  Ilun,  373  ;  1  May  on 
Ins.  §  273 ;  Walton  v.  A.  Ins.  Co.,  116  N.  Y.  326 ;  G.  F. 
Ins.  Co.  V.  77.  Ins.  Co.,  144  N.  Y.  195  ;  Malley  v.  A.  F.  d6 
M.  Ins.  Co.,  51  Conn.  222 ;  Card  v.  P.  Ins.  Co.,  4  Mo.  App. 
427 ;  Biggs  v.  Ins.  Co.,  88  N.  C.  141 ;  Bay  v.  P.  M. 
Ins.  Co.,  23  Barb.  623 ;  Gibh  v.  F.  Im.  Co.,  24  Ins.  L.  J. 
313 ;  Hamilton  v.  D.  H.  Ins.  Co.,  23  Ins.  L.  J.  339 ;  C.  Ins. 
Co.  V.  Camp,  64  Tex.  521  \  C.  F.  ib  M.  Ins.  Co.  v.  H.  S.  cfe 
Z.  M.  Co.,  31  Mich.  346.)  Under  the  doctrine  of  subroga- 
tion the  insurance  companies  are  entitled  to  be  credited  or 
recouped  the  amount  of  $30,000,  actually  received  by  plain- 
tiff since  the  fire  from  the  association.  {Foley  v.  Ins.  Co,^ 
152  X.  Y.  131;  Smith  v.  G.  F.  Lis.  Co.,  62  JST.  Y.  85; 
C,  etc.,  R.  Co.  V.  P.  S.  C.  Co.,  139  U.  S.  88 ;  37.  M.  Ins.  Co. 
v.  Calebs,  20  N.  Y.  176 ;  Thomas  v.  F.  Ins.  Co.,  43  Ilun,  218  ; 
Barrel  v.  Tibbits,  L.  K.  [5  Q.  B.  D.]  50<J ;  4  Joyce  on  Ins. 
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§  3,  671 ;  Freemamdorf  v.  W.  Ins,  Co.,  9  Bliss  [C.  C],  167 ; 
Kemochcm  v.  N.  Y.  B,  F,  Ins,  Co.,  17  N.  Y.  439 ;  C  F. 
Ins.  Co.  V.  K  R.  Co.,  73  N.  Y.  399 ;  DUling  v.  Darneal,  30 
N.  Y.  S.  R.  435.)  Under  our  standard  statutory  form  of 
policy  tho  appraisal  is  in  no  sense  an  arbitration.  {Fleming 
V.  JP.  A.  Co.,  75  Hun,  530  ;  Strome  v.  London  Assur.  Soc., 
20  App.  Div.  572 ;  Lcmg  v.  E.  F.  Ins.  Co.,  12  App.  Div.  39.) 
No  question  of  waiver  or  estoppel  has  been  or  can  be  pre- 
sented in  this  case.  {Fiseman  v.  H.  Ins.  Co.,  74  Iowa,  11 ; 
Martin  v.  F.  Ins.  Co.,  22  Ins.  L.  J.  259 ;  D.  H.  Ins.  Co.  v. 
Johnson,  47  Kan.  1 ;  Vogel  v.  Ins.  Co.,  9  Gray,  23 ;  Hankins 
V.  Ins.  Co.,  70  Wis.  1 ;  MacCormack  v.  Ins.  Co.,  78  Cal. 
468 ;  Weed  v.  Ins.  Co.,  7  Lans.  452.) 

Tracy  C.  Becker  for  respondent.  Both  parties  having 
moved  for  the  direction  of  a  verdict,  the  verdict  directed  by 
the  trial  court  is  conclusive  upon  this  court,  not  only  as  to  all 
the  facts  proved  by  the  plaintiff,  but  as  to  all  inferences 
dedncible  from  such  facts  and  necessary  to  sustain  the  verdict, 
as  it  has  been  unanimously  affirmed  below.  Hence  it  must  be 
presumed  that  the  loss  of  259  working  days'  use  and  occupa- 
tion of  the  elevator  and  macliinery  found  by  the  appraisers 
represented  the  cash  value  of  an  insurable  interest  belonging 
to  insured  at  the  time  of  the  lire.  (Thompson  v.  Simpson,  128 
N.  Y.  270 ;  Smith  v.  Weston,  159  N.  Y.  194 ;  Trimble  v.  N. 
T.  C.  <&  H.  R.  R.  R.  Co.,  162  N.  Y.  84 ;  Wah^adt  v.  Ins. 
Co.,  136  N.  Y.  375 ;  Wood  on  Fire  Ins.  §  62 ;  Jarmeck  v.  M. 
L.  Ins.  Co.,  162  N.  Y.  574 ;  Matthews  v.  A.  C.  Ins.  Co.,  154 
N.  Y.  449 ;  Harris  v.  E.  Ins.  Co.,  5  Johns.  368 ;  Lewis  v. 
Rucker,  2  Barr.  1167  ;  Wood  on  Fire  Ins.  §  43 ;  A.  Ins.  Co. 
V.  Lamar,  1  Sandf.  Ch.  91 ;  Sturm  v.  A.,  etc.,  Ins.  Co.,  6  J. 
<fc  S.  281.)  Defendant  appellant  has  no  ground  for  claiming 
that  the  insured  has  violated  the  covenant  in  the  policy,  that 
the  interest  of  the  insured  is  the  unconditional  and  sole  owner- 
ship, because  the  Western  Elevating  Association  never  owned 
even  the  earnings  or  any  of  them,  and  certainly  never  owned 
or  controlled  the  use  or  occupancy  of  the  Dakota  Elevator. 
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{Janneck  v.  J/.  L,  Ins.  Co,^  162  N.  Y.  574;  Kratzenstein  v. 
TT.  Assur.  Co,^  116  N.  Y.  59 ;  Rick^raoii  v.  H,  F.  Ins.  Co.^ 
149  N.  Y.  307 ;  Allen  v.  St.  Z.  /n^.  6'c?.,  85  K  Y.  473  ; 
Ilemnan  v.  AI.  Ins.  Co.^  81  N.  Y.  184;  Matthews  v.  A. 
a  Lis.  Co.,  154  N.  Y.  456;  Z.  /;w?.  Co.,  v.  ZrJ,  112  Penn. 
St.  149  ;  Martin  v.  &  Z/?^.  ^7o.,  44  N.  J.  L.  485 ;  Higgs  v.  C. 
M.  Ins.  Co.,  125  N.  Y.  7 ;  FoUy  v.  Jf.  cfe  Z?.  F.  Lis.  Co., 
152  N.  Y.  131.)  The  contention  and  claim  of  the  defendant, 
that  making  the  agreement  of  April  23,  1900,  constituted  a 
change  in  the  interest,  title  or  possession  of  tlie  8ul)ject  of 
insurance,  and  that,  therefore,  the  policy  is  void  is  equally 
untenable,  because  to  work  a  forfeiture,  all,  or  a  substantial 
part  of  such  interest,  must  have  been  transferred,  which  is 
not  shown  here,  {(rriffey  v.  N.  Y.  C.  Ins.  Co.,ZO  flun,  99; 
Lazarus  v.  C.  Ins.  Co.,  5  Pick.  80 ;  Ellis  v.  Krentzinger, 
27  Mo.  311 ;  IF.  F.  Ins.  Co.  v.  Kelly,  32  Md.  421 ;  Wood  on 
Ins.  339  ;  Nm*t1iam  v.  Z  Ins.  6V,  45  App.  Div.  177;  Hitch- 
cock V.  N.  ^Y.  Ins.  Co.,  26  N.  Y.  68 ;  Strong  v.  M.  Ins.  Co., 
10  Pick.  43,  44 ;  Stetson  v.  M.  M.  F.  Ins.  Co.,  4  Mass.  330 ; 
Jackson  v.  Silvernail,  15  Johns.  278 ;  3  Kent's  Com.  261, 
note  a.)  The  third  contention  of  the  defendant,  that  if  the 
insured  was  entitled  to  recover  at  all,  it  must  give  credit  for 
the  amount  received  by  it  as  its  percentage  of  the  earnings  of 
the  elevating  association  since  the  iire,  is  unsound.  (2  May 
on  Ins.  456  ;  Kichardson  Ins.  175, 176  ;  Clover  v.  G.  Lis.  Co., 
101  K  Y.  277;  Kernochan  v.  B.  F.  Ins.  Co.,  17  N.  Y.  428  ; 
Riggs  V.  C.  M.  Ins.  Co.,  125  N.  Y.  7 ;  Z  T.  Co.  v.  Boardman, 
149  Mass.,  158 ;  Smith  v.  O.  F.  Ins.  Co.,  62  N.  Y.  85.) 

Gray,  J.  The  contract  of  insurance  is  quite  exceptional  in 
its  nature  and  the  difficulty  of  the  case  arises  in  the  construc- 
tion, which  it  should  receive  undei*  the  circumstances  as  dis- 
closed by  the  evidence.  The  insurance  is  neither,  specifically, 
upon  the  building,  nor  upon  the  machinery,  which  it  contains. 
It  is  "  oil  the  n^^e  and  occvjpanmj  of  the  property  and  elevator 
huUding,  iclfh  Ixnler  and  engine  houses  attached^  The  con- 
dition, upon  which  the  liability  of  the  insurer  accrues,  is  the 
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happening,  through  a  fire,  of  such  destruction,  or  damage, 
^^as  to  pr^ent  the  elevating  and  other  Jiandling  of  grain^'^ 
and  the  measure  of  the  liability  is  a  fixed  per  diem  valuation, 
while  such  a  condition  of  affairs  continues.  Th^  peculiar 
featui'e  of  the  contract  is  that  it  contemplates,  as  its  subject- 
matter,  not  the  mere  material  loss  of  the  plant,  or  any  part  of 
it,  but  the  loss  to  the  owner  of  the  ability  to  use  it ;  which, 
as  further  matter  of  distinction,  is  agreed  to  be  valued,  in 
advance,  at  a  certain  sum  for  each  working  day  of  the  pre- 
vention of  the  use.  Such  is  the  agreement,  which  controls  and 
which  defines  what  is  covered  by  the  policy,  and,  although 
the  "  Standard  form "  of  policy  was,  necessarily,  used,  the 
slip,  or  special  clause,  added,  and  attaclied,  to  the  statutory 
form,  to  the  extent  that  its  terms  and  conditions  are  incon- 
sistent in  material  points  concerning  the  contract  of  insurance, 
governed,  when  the  contract  was  executed,  and  now  repre- 
sents the  stipulations  of  the  parties  ifi  the  matter.  So  far  as 
consistent,  the  general  conditions  of  the  policy  will  apply ; 
but,  in  case  of  repugnant,  or  inconsistent  statements,  that 
which  is  more  favorable  to  the  assured  will  control.  (See 
Beach's  Law  of  Ins.  sec.  488 ;  Wood's  Fire  Ins.  sees.  62,  64 ; 
Kichards  on  Ins.  134.) 

fhe  policy  is,  in  fact,  a  valued  one;  where  the  parties 
intended,  and  have  agreed  beforehand,  to  estimate  the  value 
of  the  subject  of  the  insurance.  In  such  a  case,  where  the  hona 
fdes  of  the  transaction  is  not  assailed  and  neither  fraud,  nor 
mistake,  is  charged,  the  valuation  is  conclusive  upon  the  par- 
ties, as  the  amount  which  the  assured  is  entitled  to  receive 
upon  the  happening  of  the  condition  of  the  policy.  That  is 
the  rule,  which  is  settled  upon  authority,  and,  to  that  extent, 
it  qualifies  the  principle  underlying  the  contract  as  one  of 
indemnity.  {Irving  v.  Manning^  1  IL  L.  Cases,  287 ;  Marine 
Ine.  Co.  V.  Hodgson^  6  Cranch  [U.  S.]  206 ;  Sturm  v.  Atlan- 
tic Mut.  Ins,  Co.^  63  N.  Y.  77 ;  Wood's  Fire  Ins.  sec.  41 ; 
May  on  Ins.  sec.  31.)  Such  a  policy  does  not  conclude  the 
insurer  from  showing  that  the  assured  had  no  interest  in  the  sub- 
ject of  insurance,  or  that  if  was  a  wagering  policy  :  it  simply 
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fixes,  once  and  for  all,  the  estimate  of  the  value  of  the  interest  of 
the  assured.  {Shawe  v.  Felton^  2  East,  109.)  The  defense,  in 
this  case,  is  not  rested  upon  any  such  ground  as  that  the  policy 
is  a  wagering  contract,  or  that  the  assured  did  not  have  an  insur- 
able interest ;  but  upon  the  grounds  that  the  plaintiff  was  not 
"  the  sole  and  unconditional  owner  of  the  subject  of  the  insur- 
ance "  and  that  there  had  been  a  material  misrepresentation, 
or  concealment,  on  the  part  of  the  assured,  with  respect  to  its 
interest  in  the  subject  of  insurance.  These  allegations  are 
based  upon  the  transactions  of  the  assured  with  other  elevator 
companies  in  Buffalo,  appearing  in  certain  agreements  made 
before  and  after  the  issuance  of  the  policy,  and  which  had  for 
their  object,  what  is  commonly  known  as,  a  pooling  arrange- 
ment for  the  prevention  of  disastrous,  or  unprofitable,  compe- 
tition. It  is  insisted  that  those  agreements  constituted  breaches 
of  the  warranties  in  the  policy,  for  having  effected  a  change 
in  the  title  to,  or  in  the  possession  of,  the  subject  of  insurance. 

The  parties  differ  as  to  what  was  the  real  subject  of  insur- 
ance. The  appellant  insists  that  insurance  '^  on  the  use  and 
occupancy"  of  property  is  similar  to  insurance  on  the 
"  freight,"  which  a  ship  earns,  "  Freight"  signifies  the  earn- 
ings, or  profit,  to  be  gained  by  the  ship  owner,  or  hirer,  by 
the  carriage  of  goods,  (1  Phill.  Ins.  sec.  327),  and  the  argu- 
ment is  that  the  plaintiflE's  insurance  "  on  use  and  occupancy  " 
indemnified  it  against  the  loss  of  the  earnings,  or  profits,  esti- 
mated as  derivable  from  the  use  of  the  elevator  plant,  and 
that  it  did  not  relate  to  the  mere  "  act  of  user,  or  a  state  of 
possession."  The  respondent  contends,  on  the  other  hand, 
that  the  insurance  "  on  use  and  occupancy  "  did  not  relate  to 
the  earnings  of  the  elevator  property  and  that  the  sum  fixed 
in  the  contract  as  the  loss  to  the  assured,  from  tlie  suspension 
of  business,  was  in  nowise  dependent  upon  the  profits  of  the 
business  as  conducted  by  it ;  nor  was  affected,  as  a  liability, 
by  the  fact  that  the  elevator  plant  was  in  operation,  or  was 
idle,  or  that  the  insured  lost  or  gained,  from  the  suspension  of 
the  business  by  the  destruction  of  the  elevator. 

If  the  contract  was  intended  as  one  of  indemnity  against 
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the  loss  of  earnings,  derivable  from  the  operation  of  the  eleva- 
tor plant,  the  words  chosen  were  unfortunate  and,  in  ray 
opinion,  too  vague.  "  Use  and  occupancy,"  as  terms  of 
insurance,  may  assume,  within  their  general  scope,  the  expec- 
tation of  profits  and  earnings  derivable  from  property ;  but 
the  terms  appear  to  have  a  broader  significance  as  to  the  sub- 
ject of  insurance  and  to  apply  to  the  status  of  the  property 
and  to  its  continued  availability  to  the  owner  for  any  purpose 
he  may  be  able  to  devote  it  to.  The  defendant  might  have 
avoided  all  questions  of  construction  and  have  made  plain  the 
subject  of  its  insurance,  if  it  was  the  business  of  the  plaintiff, 
or  its  earnings  and  profits,  by  the  use  of  appropriate  and 
unmistakable  words;  but  such  words  occur  nowhere.  The 
defendant  has  chosen  to  make  a  contract  of  insurance,  which 
distinguishes  its  subject  as  something  other  than  the  build- 
ings, or  machinery,  and  which  can  mean  the  earnings  and 
profits,  only,  by  resort  to  reasoning.  The  terms  made  use  of 
have  not  the  accepted  significance  contended  for  by  the  appel- 
lant, and  any  doubt,  or  ambiguity,  should  be  resolved  against 
it  and  in  favor  of  the  assured.  {Janneok  v.  Metrop,  Life  Ins. 
Co,^  162  N.  Y.  674;  Matthews  v.  Am,  Central  Ins.  Co.,  164 
ib.  455.)  Insurance  "  on  use  and  occupancy,"  evidently, 
relates  to  the  business  use,  which  the  property  is  capable  of 
in  its  existing  condition.  If  it  is  destroyed  by  fire  and  its  use 
becomes  impossible,  then,  during  the  period  required  for  its 
reinstatement  as  property  capable  of  use  and  occupation,  the 
owner  is  to  be  compensated  according  to  the  terms  of  the 
policy.  The  more  reasonable  meaning  of  this  contract,  in  my 
opinion,  appears  to  be  that  it  is  a  provision  for  indemnity 
to  the  owner  of  the  elevator  plant,  in  the  event  that  it  should 
not  continue  in  the  same  condition  of  availabilitv  to  liini,  at  a 
valuation  agreed  upon  for  every  day  required  to  reinstate  it. 
The  owner  had  an  interest  in  its  continued  status  as  property 
capable  of  being  used  and  occupied,  and  the  defendant 
received  its  premium  upon  the  basis  of  an  agreement  as  to 
the  estimated  daily  value  to  the  assured  of  such  a  status. 
There  is  no  objection  to  the  contract  and  tliere  is  not,  nor 
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cannot  be,  any  objection  to  the  valuation  of  the  loss  occasioned 
by  the  destruction  of  tile  property.  {Harris  v.  Eagle  Fire 
Co,y  5  Johns.  368.)  What  shall  be  a  total  loss  is  defined  in 
the  contract  of  insurance  to  be,  where  the  destruction,  or 
damage,  is  such  "as  to  pi-event  the  elevating  and  other 
handling  of  grain."  That  was  the  situation,  as  it  was  con- 
clusively found,  during  a  period  of  259  working  days. 

Was  then  the  contract  of  insurance  avoided  by  any  act  of 
the  assured,  which  violated  any  of  its  express  warranties,  as 
pleaded  ?  If  it  was,  it  must  have  been  by  the  act  of  entering 
into  the  so-called  "  pooling"  arrangement,  by  agreements  with 
the  other  elevator  companies.  If  the  eflEect  of  that  trans- 
action was  to  change  the  interest  of  the  assured,  and  that  it 
ceased,  in  consequence,  to  be  the  "  sole  and  unconditional 
owner  of  the  subject  of  insurance,"  the  defense  to  the  enforce- 
ment of  the  policy  would  be  made  out.  There  is  no  proof  of 
any  fraud  and  no  defense  is  made  upon  that  ground,  and  the 
charge  of  misrepresentation  rests  upon  the  failure  of  the 
assured  to  disclose  its  agreements  with  the  other  elevator  pro- 
prietors. The  agreements,  which  constituted  the  Buffalo  Ele- 
vating Association,  recited  that  they  were  in  the  interest  of 
rendering  "  better  service  to  the  public  "  and  provided  that, 
during  the  navigation  season,  all  moneys  received  for  business 
done  by  the  association  of  elevators  should  be  collected  by 
the  treasurer  of  the  association  and,  after  paying  its  expenses, 
should  be  divided  among  the  elevators  in  fixed  percentages. 
All  earnings  of  an  elevator  after  the  close  of  the  season  should 
belong  to  it  and  the  destruction  by  fire,  or  other  accident, 
incapacitating  the  elevator,  should  not  deprive  its  owner  of 
the  percentage  of  earnings  allotted  to  it  by  the  agreement. 
Each  member  of  the  association  "  retained  ]>osse8sion  of  its, 
or  his,  elevator  and  employed,  paid  and  directed  its  employes, 
and  paid  its  own  operating  expenses,  taxes  and  insurance 
premiums."  The  "  executive  committee  fixed  the  rates  of 
elevating  and  storage ; "  its  authority  in  that  respect,  ceasing 
with  the  end  of  the  seavson,  on  December  1st.  "  The  indi- 
vidual membere  of  the  Association  made,  each,  its  own  con- 
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tracts  with  the  railroad  companies,  shippers  and  consignees 
for  the  sliipment  to,  and  handling  of  grain  by,  the  particular 
elevator,  or  elevators,  owned  by  such  individual  members, 
except  as  to  the  price  for  elevating  the  same,  etc."  The 
course  of  business,  under  the  agreements,  was  "  that  when 
grain  arrived,  consigned  to  any  elevator,  such  consignment 
was  immediately  reported  to  the  secretary  and  treasurer  of 
the  Western  Elevating  Association,"  who  issued  the  ware- 
house receipt  of  the  association,  and,  upon  the  transfer  of  the 
grain  out  of  the  elevator,  it  was  reported  to  the  same  officer 
and  the  warehouse  receipt  was  then  canceled. 

It  is  plain,  upon  the  facts,  that  this  association  was  a  method 
of  co-operation,  resorted  to  by  elevator  properties,  to  promote 
the  common  interest  and  to  suppress  a  hostile  and  unprofitable 
competition  for  business.  It  was  intended  to  bring  about  a 
harmonious  participation  in  the  benefits  of  the  grain  elevating 
business,  at  the  port  of  Buffalo,  by  means  of  placing  the 
earnings  in  a  common  pool  and  of  sharing,  pro  rata,  in  them 
upon  the  basis  of  agreed  percentages;  established,  presum- 
ably, with  reference  to  relative  productive  capacities.  The 
arrangement  did  not  aflfect  the  ownership  of  the  elevator,  nor 
transfer  any  interest  in  it  to  the  control  of  others.  The  busi- 
ness of  each  elevator  was,  exclusively,  conducted  by  its  pro- 
prietor with  shippers,  or  carriers,  and  all  that  was,  practically, 
effected  was  to  throw  the  earnings  of  each  into  a  common 
fund,  for  subsequent  distribution  upon  an  agreed  scale.  The 
proprietor  of  each  elevator,  simply,  agreed  to  a  use  of  the 
moneys,. which  he,  or  it,  might  earn  in  the  business,  in  a  par- 
ticular way.  If  the  subject  of  insurance  was  the  earnings 
and  income  of  the  elevator,  then,  it  was  affected  by  the  agree- 
ment in  question.  There  was,  under  that  construction,  a 
change  effected  in  their  ownership,  or  in  the  interest  of  the 
assured,  and  a  consequent  breach  of  warranty.  If  the  sub- 
ject of  insurance  was  not  the  earnings,  nor  the  income,  as 
the  endeavor  has  been  to  point  out,  but  the  mere  continu- 
ance of  tlie  elevator  plant  in  a  state,  or  condition,  of  avail- 
ability for  use  and  occupation,  then  it  mattered  not  what  was 
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done  with  the  earnings  of  the  business  conducted.  The  con- 
ditions of  ownership  and  of  interest  in  the  elevator  plant 
were  unchanged.  The  owner  had  merely  agreed  to  a  dis- 
position of  the  earnings  of  the  elevator  business,  which 
secured  to  him,  or  to  it,  a  permanent  return,  for  the  period  of 
the  agreement,  of  a  certain  percentage ;  the  consideration  for 
which  agreement  was  in  the  cessation  of  competition  and  in 
the  payment  of  the  allotted  percentage,  notwithstanding  the 
elevator  might  be  incapacitated  througli  destruction  by  fire, 
or  by  accident  occurring  to  its  machinery.  That  the  plaintiff 
had  ^  real  interest  to  protect,  in  the  pecuniary  advantage  to  it 
of  the  continuing  ability  to  use  its  elevator  plant,  would  seem 
to  be  an  undeniable  proposition.  {Riggs  v.  Conunercial  MuL 
Lis,  Co.^  125  N.  Y.  7.)  The  defendant  agreed  to  insure  the 
interest  in  the  particular  form,  without  limitations,  except  as 
to  the  value  which  was  fixed,  and  the  defense  to  the  right  to 
recover  the  insurance  moneys  rests  on  tliQ  making  of  the 
"  pooling  "  agreements. 

The  appellant's  claim  to  be  entitled,  by  application  of  the 
equitable  doctrine  of  subrogation,  to  be  credited  with  a  pro- 
portionate share  of  the  percentages,  or  moneys,  received  by 
the  plaintiff  from  the  association,  in  reduction  of  its  liability 
upon  the  policy,  is  not  a  tenable  one.  This  claim,  obviously, 
again,  assumes  that  the  subject  of  insurance  was  the  earnings 
and  income  of  the  elevator  plant.  It  is  not  that  and,  there- 
fore, the  appellant  is  not  concerned  with  the  arrangement 
made  by  the  assured  with  respect  to  their  disposition.  The 
Western  Elevating  Association  might,  conceivably,  with  bet- 
ter appearance  of  right,  prefer  tlie  claim  to  be  subrogated  as 
as  to  the  insurance  moneys,  in  order  to  recoup  itself  for  the 
moneys  paid  over  to  its  disabled  member ;  but  how  the  appel- 
lant can  be  heard  to  claim  the  application  of  the  doctrine  of 
subrogation,  it  is  difficult  to  perceive.  It  has,  certainly,  not 
paid  the  loss,  and  the  loss  was  not  one  which  was  to  be  mswie 
good,  as  such,  by  the  association.  During  the  season  of  navi- 
gation, percentages  were  earned  in  a  general  fund,  created  by 
"pooling"  the  common  earnings,  and  they  were  to  be  paid 
over,  under  all  conditions  and  notwithstanding  that  the  oleva- 
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tor  might  be  destroyed  and  the  general  fund  diminished  in 
consequence.  I  think  the  principle  of  the  decision  oi  Foley  v. 
Manufacturers'  cfe  B,  Fire  Ins.  Co,,  (152  N.  Y.  131),  relied 
upon  at  the  Appellate  Division  as  to  this  point,  is  applicable. 
There  the  policy  was  upon  some  dwelling  houses,  in  course  of 
construction,  and  they  were  destroyed  by  fire.  The  contractors 
for  their  erection  were  obligated  to  complete  them,  before 
becoming  entitled  to  be  paid  for  the  materials  and  work. 
It  wa?  held  that  the  insurance  company  was  not  concerned 
witli  the  contract  relations  between  the  plaintiff  and  the  con- 
tractors. It  was  said  that  "  it  is  possible  that  if  the  defend- 
ant is  compelled  to  pay  the  policy,  the  plaintiffs,  may,  if  they 
insist  upon  their  rights  against  the 'contractors,  get  double 
compensation,  unless  they  should  be  adjudged  to  hold  the 
fund  recovered  for  the  contractors.  But,  however  that  may 
be,  the  owners  had  an  insurable  interest  in  the  whole  value  of 
the  buildings  on  their  land  and  the  defendant  neither  can  com- 
pel the  plaintiff  to  put  the  loss  on  the  contractors,  nor  can 
they  resort  to  the  terms  of  the  building  contract  to  diminish 
the  liability  for  an  actual  loss  within  the  terms  of  the  policy." 
Again,  it  was  observed  that  though  the  owner  "  may  recoup 
his  losses  by  reason  of  a  contract  liability  of  a  third  person, 
(it)  in  no  way  affects  the  liability  of  an  insurer,  in  the  absence 
of  an  exemption  in  the  policy."  The  case  is  very  much  in 
point  as  an  authority  for  the  disposition  of  this  appeal.  The 
theory  of  the  right  of  subrogation  rests  upon  the  fact  that  the 
assured  has  a  claim  against  a  third  party  for  the  loss  which  has 
been  sustained  in  the  destruction  of  the  property  insured. 
That  is  not  the  case  with  the  plaintiff ;  who  did  not  receive 
his  payment  from  the  "pooling"  fund  because,  or  in  con- 
sideration, of  the  loss,  but  under  an  arrangement,  which  had 
secured  to  members  of  the  association  certain  percentages, 
under  all  conditions,  as  a  consideration  of  entering  into  it. 

For  the  reasons  expressed,  I  advise  the  affirmance  of  the 
judgment,  with  costs. 

Parker,  Ch.  J.,  Martin,  Vann,  Cullbn  and  "Werner,  JJ., 
concur:  O'Brien,  J.,  absent. 

Judgment  afGrmed. 
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In  the  Matter  of  the  Appraisal  under  the  T^ransfer  Tax  Act 
of  the  Estate  of  Nathan  F.  Graves,  Deceased. 

Charles  E.  Stevens  et  al.,  as  Executors  and  Trustees, 
I  171  Ani  Appellants ;  The  Comptroller  of  the  State  of  New 
|al7l^^68ol     York,  Respondent. 

|dl72  614 1  xranspkii  Tax — When  Gift  op  Remainder  of  Estate  for  Chari- 
table Purposes  not  Subject  to  Transfer  Tax  —  Effect  of  Chapter 
701  of  Laws  of  1898.  Where  a  clause  in  a  will  gave  the  testator's  resid- 
uary estate  to  trustees  therein  named  "for  the  purpose  of  founding, 
erecting  and  maintaining'*  a  "home  for  the  aged/'  such  residuary  estate 
to  remain  in  the  hands  of  the  trustees  until  the  termination  of  two  lives  in 
being,  the  estate,  although  actually  in  the  hands  of  the  trustees  of  the 
estate,  may  properly  be  considered  under  the  statute  regulating  gifts  for 
charitable  purposes  (L.  1898,  ch.  701)  as  if  it  were  iu  the  possession  of  a 
corporation  or  association  already  formed  under  the  will,  or  as  in  the  con- 
trol of  the  Supreme  Court,  for  the  purpose  of  carrying  out  the  testator's 
charitable  scheme,  and  is,  therefore,  under  the  provisions  of  exemption  in 
the  Tax  Law  (L.  1896.  cb.  908,  §  4,  subd.  7)  iu  force  at  the  time  of  testator's 
death  (July  21,  1896),  read  in  connection  with  the  provisions  of  chapter 
701  of  the  Laws  of  1898,  exempt  from  the  transfer  tax  imposed  by  article 
X  of  the  Tax  Law,  as  the  "  property  of  an  association  organized  exclu- 
sively for  ♦  ♦  ♦  charitable  ♦  ♦  ♦  and  ♦  •  ♦  benevolent  pur- 
poses," and  the  statute  (L.  1900,  ch.  882)  amending  the  Tax  Law  so  as  to 
make  the  general  exemptions  provided  for  in  section  4  thereof  inappli- 
cable to  taxable  transfers  has  no  application. 
Matter  of  Graves,  66  App.  Div.  267,  reversed. 

(Argued  March  25,  1902;  decided  May  6,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  27,  1901,  which  modified  and  affirmed  as  modi- 
fied an  order  of  the  Onondaga  County  Surrogate's  Court 
imposing  a  transfer  tax  upon  the  residuary  estate  in  the 
hands  of  the  trustees  under  the  will  of  Nathan  F.  Graves, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Aufftistus  C,  Stevens  for  appellants.  Under  the  policy  of 
the  state  and  the  spirit,  purpose  and  intent  of  the  Transfer  Tax 
Law  as  it  existed  at  the  time  of  the  death  of  the  testator  the 
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residuary  bequest  contained  in  his  will  is  exempt  from  a  trans- 
fer t«x.  {Matter  of  IlamUton^  148  N.  Y.  310 ;  Allen  v. 
Stevens,  161  N.  Y.  122 ;  Matter  of  Thrall,  157  N.  Y.  46 ; 
Matter  of  Huntington,  168  N.  Y.  399 ;  Smith  v.  People, 
47  K  Y.  330 ;  People  v.  Lorillard,  136  N.  Y.  285  ;  Ilarheck 
V.  Pupin,  123  N.  Y.  115;  Seojield  v.  Collins,  3  Cow.  89; 
Murray  v.  iV^.  Y,  C,  li.  R.  Co.,  4  Keyes,  427 ;  Matter  of 
Va^ar,  127  N.  Y.  1.)  There  is  no  logic  in  a  construction 
or  interpretation  of  the  statute  which  makes  the  test,  as  to 
whether  a  charitable  trust  is  exempt  or  subject  to  a  transfer 
tax,  depend  on  the  nature  of  the  trustee ;  such  a  construction 
creates  an  unreasonable  discrimination.  (L.  1893,  ch.  701; 
Alien  Y.Stevens,  161  N.  Y.  122  ;  Matter  of  Griffin,  167  N.  Y. 
71.)  A  bequest  to  an  individual  in  trust  to  apply  for  the  bene- 
fit of  a  charitable  corporation,  though  it  is  a  transfer  to  a  person, 
seems  to  have  been  regarded,  as  a  matter  of  course,  as  exempt 
from  a  transfer  tax.  (Estate  of  Murphy,  4  Misc.  Rep.  230.) 
Under  chapter  701,  Laws  of  1893,  the  bequest  and  devise 
contained  in' the  10th  clause  of  Mr.  Graves'  will  must  be 
considered  as  though  it  were  a  gift  to  tlie  Supreme  Court  of 
this  state  for  the  purpose  therein  specified,  and  it  is  not  tax- 
able under  the  Taxable  Transfer  Law.  (Matter  of  Griffin, 
167  N.  Y.  71;  Matter  of  Thrall,  157  N.  Y.  46;  L.  1896, 
ch.  908,  §  4 ;  Matter  of  Hamilton,  148  N.  Y.  315 ;  Bird  v. 
Merklee,  144  N.  Y.  544 ;  Le  Couteulex  v.  City  of  Buffalo,  33 
N.  Y.  333 ;  WeUnore  v.  Parkm\  53  N.  Y.  450 ;  Adams  v. 
Perry,  43  N.  Y.  487 ;  Williams  v.  WiUiams,  8  N.  Y.  525.) 
Under  the  decision  in  the  case  of  Allen  v.  Stevens  (161  N.  Y. 
122)  the  trustees  are  charged  with  the  execution  of  the  trust 
created  by  the  10th  clause  of  the  will,  only  during  two  lives, 
at  the  expiration  of  which  the  property  will  pass  to  the 
Supreme  Court,  and,  if  it  be  held  that  the  estate  of  the 
trustees  is  taxable  at  all,  the  tax  must  be  assessed  only  on 
such  life  estate.     (Dos  Passes  on  Coll.  Inher.  115,  §  2.) 

John  McLennan  for  respondent.     The  contention  that  the 
beneficiary,  known  as  the  "  Graves  Home  for  the  Aged,"  is 
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not  subject  to  the  payment  of  tlie  transfer  tax,  and  that  the 
assessment  against  that  legacy  should  be  canceled  by  the  court 
is  untenable.  {Allen  v.  Stevens,  161  N.  Y.  122 ;  Pratt  v. 
li.  O.  0.  Asylum^  20  App.  Div.  352 ;  Sherwood  v.  A.  B. 
Society,  1  Keyes,  561 ;  Owens  v.  Miss,  Society,  14  N.  Y. 
680 ;  Doyytiing  v.  Marshall,  23  Jf .  Y.  366  ;  Matter  of  IJunt- 
ington,  168  N.  Y.  399.)  If  any  doubt  exists  as  to  whether 
certain  property  or  bequests  are  exempt  from  taxation,  the 
claimant  of  such  exemption  must  establish  the  fact  to  the  sat- 
isfaction of  the  court.  {People  ex  rel.  v.  Sayles,  32  App.  Div. 
197  ;  53  N.  Y.  Supp.  67.)  The  surrogate  is  in  error  in  his  con- 
chisions  that  because  the  Supreme  Court  will  eventually  take 
the  title  to  the  property  bequeathed  by  the  10th  clause  of  the 
will  of  the  deceased,  no  tax  can  be  imposed,  because  the  court 
is  a  mere  branch  of  the  state  government.  {MaMer  of  Swift, 
137  N.  Y.  77 ;  Matter  of  Plwnmer,  30  Misc.  Rep.  19 ;  Mat- 
ter of  Sherman,  153  N.  Y.  1.)  If  any  right  accrued  to  the 
legatee  under  the  will  of  the  deceased  it  was  an  inchoate 
right,  arising  under  the  statute  of  1897,  unexecuted,  without 
judicial  determination  in  any  form.  The  legacy  was  never 
turned  over  by  the  executors  to  the  legatee,  and  there  was  an 
absolute  want  of  a  concluded  vested  right.  {Curtis  v.  Leavittj 
15  N.  Y.  1 ;  People  v.  Livingston,  6  Wend.  526  ;  People  v. 
Toionsey,  5  Den.  70 ;  Butler  v.  Palm-er,  1  Hill,  324 ;  Moore 
V.  Mausert,  49  N.  Y.  332 ;  People  v.  Bd.  of  Suprs.,  67  N. 
Y.  109 ;  Westchester  Co.  v.  Bressner,  23  App.  Div.  215.) 

Bartlett,  J.  In  order  to  determine  the  question  presented 
by  this  appeal  it  is  necessary  to  consider  the  precise  legal  situ- 
ation of  the  residuary  estate  of  the  testator  since  the  decision 
of  this  court  in  Allen  v.  Stevens  (161  N.  Y.  122),  wherein  the 
trustees  under  this  will  were  appellants  and  asked  the  con- 
struction of  chapter  701  of  the  Laws  of  1893,  entitled  "An 
act  to  regulate  gifts  for  charitable  purposes."  That  act  reads 
as  follows : 

"  Section  1.  No  gift,  grant,  bequest  or  devise  to  religious, 
educational,  charitable  or  benevolent  uses,  which  shall,  in  other 


1902.]  Matter  op  Graves.  43 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlett,  J. 

M  I  ■    -       -  - ^ — ^-^ — 1^ T 

respects  be  valid  under  the  laws  of  this  state,  shall  or  be 
deemed  invalid  by  reason  of  the  indeiiniteness  or  uncertainty 
of  the  persons  designated  as  the  beneficiaries  thereunder  in 
the  instrument  creating  the  same.  If  in  the  instrument  cre- 
ating such  a  gift,  grant,  bequest  or  devise  there  is  a  trustee 
named  to  execute  the  same,  the  legal  title  to  the  lands  or 
property  given,  granted,  devised  or  bequeathed  for  such  pur- 
poses shall  vest  in  such  trustee.  If  no  person  be  named  as 
trustee  then  the  title  to  such  lands  or  property  shall  vest  in 
the  Supreme  Court. 

"  Section  2.  The  Supreme  Court  shall  have  control  over 
gifts,  grants,  bequests  and  devises  in  all  cases  provided  for  by 
section  one  of  this  act.  The  attorney-general  shall  represent 
the  beneficiaries  in  all  such  cases  and  it  shall  be  his  duty  to 
enforce  such  trusts  by  proper  proceedings  in  the  court." 

It  was  conceded  that  unless  this  statute  changed  the  law  of 
the  state  in  important  particulars,  the  will  of  the  testator,  in 
so  far  as  it  sought  to  found  a  charity  through  a  corporation  to 
be  formed,  known  as  the  "  Graves  Home  for  the  Aged,"  was 
void  for  two  reasons,  because  of  the  indefiniteness  of  the 
beneficiaries,  and  because  it  did  not  direct  the  formation  of 
the  corporation  within  two  lives  in  being. 

Prior  to  the  enactment  of  the  law  of  1893,  this  court  had 
decided  that  the  case  of  Williams  v.  WiUiams  (8  N.  Y.  525), 
which  held  that  the  law  of  charitable  uses  as  it  existed  in 
England  at  the  time  of  the  Kevolution,  and  the  jurisdiction 
of  the  Court  of  Chancery  over  these  subjects,  became  a  law 
of  this  state  on  the  adoption  of  the  Constitution  of  1777,  was 
no  longer  authority  as  applied  to  charitable  uses,  but,  on  the 
contrary,  it  had  been,  in  terms,  disaflirmed  and  overruled. 
{Holmes  v.  Mead,  52  N.  Y.  332.) 

In  WiUiams  v.  WiUiams  {siipra)  a  bill  was  filed  to  set 
aside  two  bequests  contained  in  the  will ;  one  of  them  in  favor 
of  the  Presbyterian  church  and  the  congregation  of  the  vil- 
lage of  Huntington  in  SuflPolk  county,  and  the  other  in  favor 
of  trustees  of  a  fund  for  the  gratuitous  education  of  certain 
poor  children.     The  decision  sustaining  the  first  bequest  direct 
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to  the  corporation  for  charitable  purposes  has  never  been 
questioned  {Bird  v.  MerMee^  144  N.  Y.  544),  bnt  the  second 
bequest  for  charitable  uses  for  the  gratuitous  education  of 
certain  poor  children  was  held  forbidden  by  the  Statutes  of 
Uses  and  Trusts. 

In  Allen  v.  Stemiis  {stipra)  at  page  141,,  Parker,  Ch.  J., 
in  reference  to  the  statute  of  1893,  said :  "  Reading  the 
statute  in  the  light  of  the  events  to  which  reference  has 
been  made,  it  seems  to  me  very  clear  that  the  legislature 
intended  to  restore  the  law  of  charitable  trusts  as  declared  in 
the  WiUiafns  case;  that  having  discovered  that  legislative 
enactment  had  operated  to  take  away  the  power  of  the  courts 
of  equity  to  administer  trusts  that  were  indefinite  as  to  bene- 
ficiaries, and  had  declared  a  permanent  charity  void  unless  the 
devise  in  trust  was  to  a  corporation  already  formed  or  to  one 
to  be  created,  it  sought  to  restore  that  which  had  been  taken 
away  through  another  enactment.  *  *  *  Practical  eflEect 
can  be  given  to  the  provision  that  no  devise  or  bequest  shall 
be  deemed  invalid  by  reason  of  the  indefiniteness  or  uncer- 
tainty of  the  persons  designated  as  beneficiaries  only  by  treat- 
ing it  as  part  of  a  general  scheme  to  restore  to  the  courts  of 
equity  the  power  formerly  exercised  by  chancery  in  the  regu- 
lation of  gifts  for  charitable  purposes ;  for,  in  order  to  ascer- 
tain the  class  of  persons  who  are  entitled  to  the  benefits  of  the 
trust,  the  rule  formerly  in  force  must  necessarily  be  invoked 
by  which  the  court  ascertained  as  nearly  as  possible  the  inten- 
tion of  the  testator,  by  decree  adjudging  who  were  intended 
to  be  the  beneficiaries  of  the  trust  and  directed  its  administra- 
tion accordingly." 

The  question  was  also  considered  whether  the  trusts  under 
this  will  should  be  executed  by  the  trustees  named  or  by  the 
Supreme  Court. 

The  testator  appointed  three  persons  as  trustees,  and  pro- 
vided that  no  portion  of  his  property  should  be  held  by  them 
longer  than  the  lives  of  the  two  persons  named. 

The  language  of  the  opinion  is  (p.  148):  "In  this  case' 
trustees  were  named,  and  as  the  eleventh  clause  of  the  will 
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expressly  prohibits  the  trustees  from  holding  any  portion  of 
the  testator's  property  longer  than  the  lives  of  two  persons  in 
being  therein  named,  it  must  be  held  that  the  trustees  are 
charged  with  the  management  and  conduct  of  the  trust  until 
the  expiration  of  a  period  measured  by  the  two  lives  in  being, 
at  which  time  the  title  to  the  trust  property  will  vest  in  the 
Supreme  Court  under  the  statute." 

It  thus  appears  under  the  decision  of  this  court  that  the 
residuary  estate  is  now  in  the  hands  of  the  trustees,  and  until 
the  falling  in  of  the  two  lives  in  being,  upon  which  their  trust 
tenure  is  limited,  they  are  at  liberty  to  proceed  with  the  exe- 
cution of  the  trust  and  may  call  upon  th«  Supreme  Court  to 
indicate  who,  under  the  circumstances,  should  be  the  bene- 
ciaries  of  the  testator's  bounty  and  generally  for  specific 
directions  as  to  the  discharge  of  their  duties. 

Having  this  general  situation  in  mind,  it  is  now  necessary 
to  consider  the  question  whether  this  residuary  estate  is  lia- 
ble to  the  iinposition  of  a  transfer  tax. 

The  counsel  for  the  trustees  urges  that  under  the  decision 
in  Allen  v.  Stevens  {supra)^  and  in  view  of  the  fact  that  this 
corporation  to  be  formed  is  within  the.  spirit,  if  not  the  letter 
of  the  statutes,  whicli  would  apply  if  it  were  in  existence,  this 
tax  ouglit  not  to  be  imposed. 

It  is  argued  on  behalf  of  the  comptroller  of  the  state  that 
as  no  corporation  is  in  existence  to  act  as  beneficiary,  and  as 
the  trust  estate  is  at  present  in  the  hands  of  the  trustees  and 
not  of  the  Supreme  Court,  the  taxing  of  the  residuary  estate 
can  be  sustained,  as  the  statutes  in  force  at  the  testator's 
death,  exempting  corporations  and  associations,  have  no 
application. 

The  testator  died  on  the  twenty-first  day  of  July,  1896,  and 
chapter  twenty-four  of  tlie  General  Laws,  in  relation  to  taxa- 
tion (Chapter  908  of  the  Laws  of  1896),  which  includes  in 
article  ten  the  provisions  as  to  taxable  transfers,  took  effect 
June  15th,  1896. 

Section  220  provides:  "A  tax  shall  be  and  is  hereby 
imposed  upon  the  transfer  of  any  property,  real  or  personal, 
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of  the  value  of  five  hundred  dollars  or  over,  or  of  any  interest 
therein  or  income  therefrom,  in  trust  or  otherwise,  to  persons 
or  corporations  not  exempt  by  law  from  taxation  on  real  or 
personal  property,  in  tlie  following  cases." 

In  section  four,  subdivision  seven,  it  is  provided  that  there 
shall  be  exempted  from  taxation  "  the  real  property  of  a  cor- 
poration or  association  organized  exclusively  for  the  moral  or 
mental  improvement  of  men  or  women,  or  for  religions, 
bible,  tract,  charitable,  benevolent,  missionary,  hospital,  infirm* 
ary,  educational,  scientific,  literary,  library,  patriotic,  histori- 
cal or  cemetery  purposes,  or  for  the  enforcement  of  laws 
relating  to  children  or  animals,  or  for  two  or  more  of  such 
purposes,  and  used  exclusively  for  carrying  out  thereupon  one 
or  more  of  such  purposes,  and  the  personal  property  of  any 
such  corporation  or  association  shall  be  exempt  from  taxation." 

We  are  of  opinion  that  in  view  of  our  previous  construc- 
tion of  the  law  of  1893,  to  the  effect  that  the  doctrine  of 
charitable  uses  is  now  established,  it  is  proper  to  consider  this 
residuary  estate  as  if  it  were  in  the  possession  of  a  corpora- 
tion already  formed  under  the  testator's  will,  or  as  in  the  con- 
trol of  the  Supreme  Court,  for  the  purpose  of  carrying  out 
the  testator's  charitable  sclieme,  although  at  present  actually 
in  the  hands  of  the  individual  trustees. 

It  would  be  a  narrow  and  unreasonable  construction  of  the 
act  of  1893  which  would  permit  the  imposition  of  general 
taxes  and  the  transfer  tax  upon  the  residuary  estate  of  this 
testator  wholly  devoted  to  the  purposes  of  charity.  It  is  ol 
course  competent  for  the  legislature  of  the  state  to  regulate, 
from  time  to  time,  the  taxation  of  property  held  by  corpora- 
tions or  individuals  for  the  purposes  of  charity. 

In  a  recent  statute  (Chapter  382  of  the  Laws  of  1900)  the 
Tax  Law  was  amended  so  as  to  make  the  general  exemptions 
provided  for  in  section  four  inapplicable  to  article  ten  relat- 
ing to  taxable  transfers.  This  act  has  no  application  to  the 
case  before  us  and  is  clearly  not  in  harmony  with  the  liberal 
views  which  led  to  the  enactment  of  the  law  of  1893.  It  is 
to  be  regretted  that  the  legislature  does  not  maintain  a  con- 
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sisteiit  sclieme  in  regard  to  taxing  bequests  for  charitable 
uses.  The  provision  of  exemption  in  the  law  of  1896,  already 
quoted,  contains  this  language :  "  The  real  property  of  a  cor- 
poration or  association  organized  exclusively,"  etc.  This 
statute  reswi  in  connection  with  the  law  of  1893  may  well  be 
considered  as  making  a  distinction  between  a  corporation  and 
an  association  organized  for  the  purposes  of  charity. 

A  corporation  has  a  definite  legal  meaning  and  differs 
essentially  from  an  association,  which  may  or  may  not  be 
incorporated. 

Under  the  law  existing  prior  to  the  statute  of  1893,  the 
inquiry  was  "  whether  the  grantor  or  devisor  of  a  fund 
designed  for  charity  is  competent  to  give,  and  whether  the 
organized  body  is  endowed  by  law  with  capacity  to  receive 
and  hold  and  administer  the  gift."  {Holland  v.  Alcochj  108 
K  Y.  312.) 

It  was  doubtless  the  general  rule,  prior  to  the  act  of  1893, 
that  if  a  testator  directed  the  formation  of  a  corporation  or 
association  to  carry  out  his  charitable  scheme,  he  contem- 
plated the  incorporation  of  the  latter,  as  otherwise  it  could 
not  take  a  bequest.  Since  the  act  of  1893  the  word  "  associa- 
tion "  does  not  necessarily  imply  an  incorporated  entity,  and 
it  can  take  a  charitable  gift,  notwithstanding  it  may  act  as  a 
voluntary  organization. 

The  language  of  the  testator  in  the  tenth  subdivision  of  his 
will  is  as  follows :  "  I  give,  bequeath  and  devise  all  the  rest 
and  residue  of  my  property  of  every  kind,  personal  or  real, 
wherever  situate,  to  my  trustees  hereinafter  named,  for  the 
purpose  of  founding,  erecting  and  maintaining  the  Graves 
Home  for  the  Aged,  to  be  located  in  the  city  of  Syracuse  in 
the  State  of  New  York." 

It  is  quite  possible  that  the  trustees,  upon  whom  devolves 
the  duty  of  founding,  erecting  and  maintaining  this  home, 
may  lind  it  more  convenient  to  incorporate  it  as  a  charitable 
corporation,  but  under  the  law  of  1893  and  the  provisions  of 
the  will  quoted,  it  is  not  essential  that  this  should  be  done. 

The  imposition  of  the  transfer  tax  upon  the  residuary  estate 
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cannot  be  sustained  and  the  ordera  authorizing  it  must  be 
reversed. 

The  orders  of  the  surrogate  and  Appellate  Division  should 
be  reversed,  with  costs. 

Pabkee,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Cullen  and 
"Werner,  JJ.,  concur. 

Orders  reversed. 


In   the  Matter  of  the   Transfer  Tax  upon   the   Estate  of 

Walden  Pell,  Ist,    Deceased. 

?JS         73LE8LIE    Pell-Clarke,    as    Administrator    with    the    Will 
"^^     Annexed,  Appellant ;  The  Comptroller  of  the  Cmr  of 
New  York,  Respondent. 

Tax  — Chapter  76,  Laws  op  1899,  Impobino  Transper  Tax  upon 
Remainders  or  Reversions  Vebtino  Prior  to  June  80, 1885,  Uncon- 
.  stitutional.  Chapter  76  of  the  Laws  of  1899,  providing  for  a  tax  upon 
remainders  and  reversions  which  had  vested  prior  to  June  80,  1885,  upon 
their  coming  into  actual  possession  or  enjoyment  is,  upon  its  face,  an 
amendment  of  tlic  Tax  Law  relating  to  taxable  transfers  of  property  (L. 
1896,  ch.  908,  §  230)  and  imposes  a  tax  upon  the  right  of  succession  to  prop- 
erty; it  is  not  an  exercise  of  legislative  power  imposing  a  direct  tax  tliercon 
and  is  unconstitutional  and  void  because  it  diminishes  the  value  of 
vested  estates,  impairs  the  obligation  of  a  contract  and  takes  private 
property  for  public  use  without  compensation;  if,  however,  it  could  be 
regarded  as  imposing  a  direct  tax  upon  proi)erty,  the  same  result  would 
follow  for  the  reason  that  it  discriminates  against  a  limited  class  of  remain- 
dermen and  apportions  the  burden  unequally  among  the  owners  of  estates 
sought  to  be  taxed. 

MatUr  of  PeU,  60  App.  Div.  286,  reversed. 

(Argued  March  24,  1902;  decided  May  6,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
29,  1901,  which  affirmed  an  order  of  the  New  York  County 
Surrogate's  Court  denying  a  motion  for  an  order  declaring 
the  estate  of  Walden  Pell,  let,  deceased,  exempt  from  taxa- 
tion under  the  Transfer  Tax  Act. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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jK  EUery  Anderson^  William  Temple  Em/met  and  P. 
Chauncey  Anderson  for  appellant.  The  provisions  of  the 
Transfer  Tax  Law  cannot  apply  when  there  is  no  transfer  of 
property  whatever.  {Matter  of  Uoffm^n^  143  N.  T.  330 ; 
MaMer  of  Bronson^  160  N.  Y.  6;  Matter  of  Harbecky  161 
N.  Y.  218 ;  KnowUon  v.  Moore,  178  U.  S.  41.)  The  bene- 
ficiaries under  the  will  of  Walden  Pell  took  vested  interests 
at  the  time  of  his  death  in  1863.  At  the  death  of  his  widow, 
in  December,  1899,  there  was  no  transfer  then  taking  effect 
from  Walden  Pell  to  such  beneficiaries.  (Matter  of  Seamany 
147  N.  Y.  69.)  If  the  amendment  of  1899  be  considered  as 
imposing  a  succession  or  transfer  tax  upon  the  estate  which 
vested  April  14, 1863,  it  is  retroactive  and  affects  rights  which 
had  vested  before  its  passage.  It  is,  therefore,  in  violation  of 
the  section  of  the  Constitution  of  the  United  States  which 
forbids  the  passage  of  any  law  impairing  the  obligations  of 
contracts,  and  also  in  violation  of  the  provision  of  the 
Constitution  of  the  State  of  New  York  which  prohibits 
the  taking  of  private  property  for  public  use  without  com- 
pensation. {G.  jS.  Bank  v.  S.  Bridge,  159  N.  Y.  362; 
Benson  v.  JfTew  York,  10  Barb.  223  ;  People  v.  Westchester 
County,  4  Barb.  64 ;  Dash  v.  Van  ITleeok,  7  Johns.  477 ; 
Westervelt  v.  Gregg,  12  N.  Y.  202 ;  Sayre  v.  Wisner,  8 
Wend.  661 ;  ]!f.  T.  R.  Co.  v.  Ftwi  Horn,  57  N.  Y.  473 ; 
Berley  v.  Bamjpa^her,  5  Duer,  183 ;  Calkins  v.  Calkins,  3 
Barb.  305 ;  Danks  v.  Quack&nhush,  3  Den.  594 ;  Quacken- 
hvrsh  V.  Danks,  1  Den.  128 ;  Wood  v.  Oald&y,  11  Paige,  400.) 
If  the  amendment  under  consideration  be  considered  as 
imposing  a  direct  tax  upon  the  property  of  the  persons  desig- 
nated by  the  act,  it  cannot  be  sustained,  because  it  is  not  uni- 
formly imposed  upon  any  class  of  property  or  class  of  persons. 
The  legislature  has  no  power  to  discrimate  between  owners  of 
the  same  class  of  property  and  to  subject  some  designated 
owners  to  the  payment  of  a  high  rate  of  taxati9n,  while  per- 
mitting other  owners  of  the  same  class  of  property  to  pay  at  a 
lesser  rate,  and  otker  owners  to  escape  taxation  entirely. 
(Cooley  on  Taxn.  241;  Lexington  v.  McQtdUa^,  9  Dana^ 
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513;  Pollock  v.  F,  Z.  <&  T.  Co.,  157  U.  S.  599;  Matter  of 
McPherson,  104  N.  Y.  306;  San  Bernardo  Co.  v.  S,  P.  E. 
R,  Co.,  112  U.  S.  422 ;  County  of  San  Mateo  v.  S.  P.  R.  R. 
Co.,  13  Fed.  Rep.  722,  737,  744  ;  County  of  Santa  Clara  v.  S. 
P.  R.  R.  Co.,  18  Fed.llep.  385  ;  iV^.  P.  R.  R.  Co.  v.  Walker, 
47  Fed.  Rep.  681 ;  Fraser  v.  McConney  Co.,  82  Fed.  Rep.  257.) 
The  amendment  of  section  230  of  the  Taxable  Transfer  Law, 
passed  March  14,  1899,  if  considered  as  a  tax  upon  proj)erty 
mnst  be  declared  invalid  for  the  reasons:  That  it  does  not 
subject  to  the  tax  a  class  of  property,  but  does  subject  cer- 
tain designated  persons  defined  by  the  character  of  their 
ownership  to  the  payment  of  the  tax ;  and  that  it  does 
not  apportion  the  burden  equally  upon  all  the  owners  desig- 
nated, but  discriminates  between  different  owners,  so  that  the 
share  of  the  burden  imposed  as  to  some  owners  is  five  per 
cent,  as  to  other  owners  is  one  per  cent,  and  as  to  other 
owners  is  nothing  at  all.  {Matter  of  Ilennelert/er,  155  N.  Y. 
420.)  The  provision  contained  in  Walden  Pell's  will,  giving 
to  his  wife  the  power  by  her  last  will  to  exclude  any  one,  but 
not  more  than  one  of  the  testator's  devisees  or  legatees  from 
participation  in  the  benefits  of  the  devises  contained  in  his 
will,  in  no  manner  affects  the  cliaracter  or  quality  of  the 
estates  given  by  will.  {Matter  of  TMngchm,  153  X.  Y.  0; 
Matter  of  Seaman,  147  N.  Y.  69;  Matter  of  llarhecV,  161 
N.  Y.  211.) 

Jahish  Ilolmes,  Jr.,  and  Edward  II.  Fallows  for  respond- 
ent. The  bequests  of  money  and  estates  in  remainder  are 
clearly  taxable  under  the  provisions  of  section  230  of  the 
Taxable  Transfer  I^w,  as  amended  by  chapter  76  of  the  Laws 
of  1899.  {Matter  of  Seaman,  147  X.  Y.  69;  Campbell  v. 
Stokes,  142  K  Y.  23;  Matter  of  Hoffman,  143  N.  Y.  327; 
Matter  of  Roosevelt,  143  X.  Y.  120;  Matter  of  Curtis,  142 
N.  Y.  219;  Carpenter  v.  Pe7in,  17  How.  [U.  S.]  456;  Orr 
V.  Oilman,  183  TJ.  S.  278;  Gelsthorpe  v.  Furnell,  20  JVIont. 
310 ;  Matter  of  Oyon,  6  Rob.  [La.]  504 ;  Matter  of  Deyrand,  t) 
Rob.  [I^.]  357.)    The  power  of  taxation  possessed  by  the  state 
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extends  to  all  species  of  property  witliiu  the  state,  and  its  exercise 
does  not  deprive  a  person  of  2)roperty  without  due  process  of 
law.  (Cooley  on  Taxn.  3 ;  People  v.  Mayor ^  etc.,  4  N.  Y.  423 ; 
People  V.  K  T.  Co.,  96  N.  Y.  395 ;  Matter  of  McPherson, 
104  N.  Y.  306 ;  Matter  of  Dows,  167  N.  Y.  232 ;  Matter  of 
Sherill,  125  N.  Y.  376 ;  Magown  v.  L  T.  &  S.  Ba^ih  170  U. 
S.  283 ;  Giozza  v.  Tienian,  148  XJ.  S.  657.)  The  amendment 
of  1899,  even  if  retroactive,  is  not  unconstitutional,  because 
the  right  to  inherit  or  receive  these  future  exj)ectant  estates, 
although  created  in  1863,  was  a  continuing  right,  and,  like  any 
other  civil  right  created  by  the  state,  can  be  taxed  at  any  time 
during  its  continuance,  and  before  the  right  is  exhausted  by  the 
actual  receipt  of  the  property.  {Peojjle  v.  Mayor,  ete.,  4  N.  Y. 
424 ;  Astor  v.  Mayor,  62  K  Y.  591 ;  Town  of  Guilford  v. 
Supei'vuors,  13  N.  Y.  149  ;  People  v.  Lawrence,  41  N.  Y.  141  ; 
Ilersee  v.  Porter,  100  N.  Y.  411 ;  Matter  of  Seanian,  147 
N.  Y.  69;  Ca/npentei^  v.  Pennsylvania,  17  How.  Pr.  456; 
Matter  of  Vanderhilt,  50  App.  Div.  246;  163  N.  Y.  597; 
0/7»  V.  Gihnan,  183  U.  S.  278;  Matter  of  Dows,  167  K  Y. 
227.)  The  order  should  be  affirmed.  (  Woodward  v.  Jaines, 
115  N.  Y.  346  ',  L.S.(&  M.  S.  B.  E.  Co.  v.  Ohio,  178  U.  S. 
308.) 

Bartlett,  J.  The  testator,  Walden  Pell,  1st,  died  in  the 
city  of  New  York  on  the  fourteenth  day  of  April,  1863,  and 
by  the  terms  of  his  will  he  gave  a  life  estate  in  all  his  prop- 
erty to  his  widow,  with  remainders  over  at  her  death  in  equal 
shares  (after  making  various  bequests  of  personal  property)  to 
his  nephews  and  nieces  and  the  issue  of  any  deceased  nephew 
or  niece,  together  with  one  equal  share  thereof  to  his  sister 
Emma.  The  life  tenant,  the  widow,  died  on  the  twentieth 
day  of  December,  1899,  at  which  time  all  the  estates  in 
remainder  came  into  the  actual  possession  and  enjoyment  of 
the  beneficiaries  under  the  will  and  codicil. 

It  is  not  disputed  that  under  this  will  the  bequests  of  per- 
sonal property  and  the  estates  upon  remainder  of  real  estate 
vested  in  the  beneficiaries  at  the  time  of  the  testator's  death. 
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Notwithstanding  the  vesting  of  these  estates  in  the  year 
1863,  it  is  contended  on  behalf  of  the  comptroller  of  the  city 
of  New  York  that  they  are  subject  to  the  payment  of  the 
transfer  tax,  under  an  amendment  of  the  general  statute,  pro- 
viding for  taxable  transfers  (Laws  1899,  ch.  76),  being  article 
ten  of  an  act  in  relation  to  taxation,  constituting  chapter 
twenty-four  of  the  general  laws  (Chap.  908  of  the  Laws  of 
1896,  pp.  795,  868),  which  reads  as  follows  : 

"  All  estates  upon  remainder  or  reversion,  which  vested 
prior  to  June  thirtieth,  1885,  but  which  will  not  come  into 
actual  possession  or  enjoyment  of  the  person  or  corporation 
beneficially  interested  therein  until  after  the  passage  of  this 
act  shall  be  appraised  and  taxed  as  sooii  as  the  person  or  cor- 
poration beneficially  interested  therein  shall  be  entitled  to  the 
actual  possession  or  enjoyment  thereof." 

This  amendment  of  1899  became  a  law  on  March  llth  of 
that  year,  the  life  tenant  dying  in  the  following  December. 

It  is  conceded  that  the  remainders  in  this  case  are  controlled 
by  this  amendment  if  it  can  be  sustained  as  a  valid  exercise 
of  legislative  power. 

The  appellant  insists  that  this  amendment  imposing  a  suc- 
cession or  transfer  tax  upon  estates  which  vested  April  14th, 
1863,  is  retroactive  and  attempts  to  tax  estates  and  rights 
which  had  vested  long  before  its  enactment ;  that  this  being 
so,  it  violates  the  Constitution  of  the  United  States,  which 
forbids  any  law  impairing  the  obligations  of  contracts,  and 
also  the  Constitution  of  the  State  of  New  York  which  pro- 
hibits the  taking  of  private  property  for  public  use  without 
compensation. 

The  appellant  does  not  attack  the  constitutionality  of  the 
law  simply  because  it  is  retroactive,  but  for  the  reason  that  it 
is  both  retroactive  and  effective  to  impair  vested  rights. 

The  language  of  this  amendment  of  1899  would  seem  to 
include  all  remainders  created  by  deed  or  will  which  come 
within  the  restrictive  time  limitation  therein  fixed. 

Legislation  which  impairs  the  value  of  a  vested  estate  is 
unconstitutional.     {Oermania  Savhigs  Bank  v.  ViL  of  Sua- 
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pemion  Bridge^  159  N.  Y.  362.)  In  this  case  the  legislature 
soaght  to  confer  the  right  of  appeal  after  the  expiration  of 
the  statutory  limitation.  In  so  far  as  this  statute  applied  to 
existing  judgments  it  was  held  unconstitutional  but  valid  as  to 
judgments  thereafter  recovered.  {Dash  v.  Van  Kleech^  7 
Johns.  477 ;  Sayre  v.  Wisner^  8  Wend.  661 ;  Danks  v. 
QibdcJcenbush^  3  Denio,  594;  Wood  v.  Oakley ^  11  Paige, 
400  ;  Weatervelt  v.  Gregg,  12  N.  Y.  202  \  N.  T,  i&  O.  M,  72. 
R.  Co.  V.  Van  Horn,  57  N.  Y.  473.) 

This  court  in  Matter  of  Seaman  (147  N".  Y.  69)  held  that 
the  Taxable  Transfer  Act  of  1892,  which  provided  that "  such 
tax  shall  also  be  imposed  when  any  person  or  corporation 
becomes  beneficially  entitled,  in  possession  or  expectancy,  to 
any  property  or  the  income  thereof  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of  this  act,"  was  to 
be  restricted  to  the  case  of  grants  or  gifts  causa  mortis,  men- 
tioned in  the  preceding  portion  of  the  subdivision,  and  did  not 
extend  to  transfers  by  will  or  intestacy  so  as  to  subject  to 
taxation  rights  of  succession  which  accrued  before  the  statute 
came  into  existence. 

Judge  Finch  said  :  "  We  have  held  that  the  tax  is  not  upon 
the  property  which  is  transferred,  but  upon  the  right  of  suc- 
cession which  passes  to  the  successor.  {Matter  of  Swift,  137 
N.  Y.  88.)  A  right  of  succession  passed  to  the  four  living 
children  of  George  at  the  death  of  testator.  It  came  from 
him  ;  it  was  transferred  by  him  ;  taking  effect  at  his  death ; 
and  passed  then  or  never.  But  the  right  itself,  although  vest- 
ing in  the  successors  at  once,  had  its  own  peculiar  character. 
It  could  not  ripen  into  possession  or  enjoyment  until  the 
death  of  the  life  tenants,  and  before  that  event  was  contingent 
solely  as  to  the  person  who  should  eventually  take  and  the 
proportions  to  be  observed.  The  legatees  as  a  class  were 
certain ;  the  particular  individuals  were  alone  uncertain. 
*  *  *  To  say  that  no  beneficial  interest  passed  into  the 
hands  where  it  was  taxable  is  very  different  from  saying  that 
no  beneficial  interest  passed  at  all.  The  doctrine  of  the  case 
{Matter  of  Curtis,  142  N.  Y.  219)  and  its  manifest  trend  was 
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that  where  the  particular  persons  who  were  to  have  the  beiie- 
iicial  possession  were  uncertain,  the  appraisal  and  collection 
must  be  adjourned  until  the  uncertainty  ended,  but  no  new 
doctrine  of  the  passing  of  the  right  of  succession  at  a  date 
later  than  that  of  the  will  was  at  all  asserted.  It  is  said,  how- 
ever, that  the  right  of  succession  passing  in  remainder  l)y  the 
will  was  at  best  merely  technical  and  nominal,  and  that  tlie 
beneficial  interest  did  not  pass  until  the  termination  of  the 
life  estates.  In  one  sense  that  is  true.  The  riglit  of  succes- 
sion to  specific  individuals  might  prove  barren,  and  for  tliat 
reason  the  claim  of  the  state  should  be  adjourned,  and  the  law 
»  of  1892  fully  recognizes  and  provides  for  such  an  adjourn- 
ment, but  a  necessary  and  admissible  delay  in  appraisal  and 
collection  is  a  very  different  matter  from  an  assertion  that  no 
beneficial  right  of  succession  passed  at  all  until  after  the 
decease  of  the  life  tenants." 

Under  the  original  statute  of  1885  it  was  the  practice  in 
some  of  the  Surrogates'  Courts  of  the  state  to  assess  the  trans- 
fer tax  on  vested  remainders  not  yet  in  possession  and  in 
regard  to  which  there  was  a  contingency  as  to  the  members  of 
a  class  who  would  tarke.  This  was  obviously  unjust,  and  this 
court  determined  that  the  assessment  and  collection  of  the  tax 
should  be  postponed  until  the  persons  were  known  who  should 
ultimately  come  into  possession.  {Matter  of  Roosevelt^  143 
N.  Y.  120 ;  Matter  of  Hoffman,  143  X.  Y.  327.) 

The  rule  thus  laid  down  was  clearly  just,  as  otherwise  a 
remainderman  named  in  a  will  might  be  called  upon  to  pay  a 
succession  tax  upon  property  which  he  might  never  enjoy. 

The  legislation  of  1899,  now  under  consideration,  obviously 
proceeds  upon  a  misapprehension  of  the  effect  of  the  absolute 
vesting  of  a  remainder.  Expectant  future  estates,  as  defined 
in  the  statute,  expressly  include  alj  remainders,  whether  vested 
or  contingent,  and  they  are  by  statute  descendible,  devisable 
and  alienable.     {Moore  v.  Littd,  41  N.  Y.  ^^,  84.) 

Mr.  Fearne,  in  his  work  on  Contingent  Remainders 
(p.  364),  says :  "  In  general,  it  seems,  that  contingent  inter- 
ests pass  to  the  real  and  personal  representatives,  according 
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to  the  nature  of  such  interests,  as  well  as  vested  interests, 
so  as  to  entitle  such  personal  representatives  to  them  when 
the  contingencies  happen."  {Kenyon  v.  8ee^  94  N.  Y.  563, 
568.) 

This  court  and  the  Supreme  Court  of  the  United  States 
have  held  in  numerous  cases  that  the  transfer  tax  is  not 
imposed  upon  property,  but  upon  the  right  of  succession.  It, 
therefore,  follows  that  where  there  was  a  complete  vesting  of 
a  residuary  estate  before  the  enactment  of  the  transfer  tax 
statute,  it  cannot  be  reached  by  that  form  of  taxation.  In 
the  case  before  us  it  is  an  undisputed  fact  that  these  remain- 
ders had  vested  in  1863,  and  the  only  contingency  leading 
to  their  divesting  was  the  death  of  a  remainderman  in  tliQ 
lifetime  of  the  life  tenant,  in  which  event  the  children  of  the 
one  so  dying  would  be  substituted.  If  these  estates  in  remain- 
der were  vested  prior  to  the  enactment  of  the  Transfer  Tax 
Act  there  could  be  in  no  legal  sense  a  transfer  of  the  prop- 
erty at  the  time  of  possession  and  enjoyment.  This  being  so, 
to  impose  a  tax  based  on  the  succession  would  be  to  diminish 
the  value  of  these  vested  estates,  to  impair  the  obligation  of  a 
contract  and  take  private  property  for  public  use  without 
compensation. 

The  learned  Appellate  Division  reached  the  conclusion  that 
this  amendment  of  1899  was  unconstitutional,  and  we  agree 
with  them  in  that  regard.  They  have,  however,  sustained 
this  legislation  on  the  ground  that  it  is  a  direct  tax  upon 
property  and  a  legitimate  exercise  of  the  taxing  power.  In 
so  holding  that  learned  court  uses  this  language:  "It  may 
seem  incongruous  that  a  transfer  tax  act,  which  in  principle 
was  intended  to  impose  a  tax  upon  the  right  of  succession, 
should  be  construed  in  such  a  way  as  to  uphold  the  tax  as  one 
upon  property.  Our  conclusion,  therefore,  upon  the  whole 
case  is,  that  if  the  tax  sought  to  be  imposed  could  only  be 
supported  upon  the  principle  that  it  is  a  tax  upon  the  right 
of  succession,  then  there  would  be  objections,  among  them 
constitutional  ones,  to  its  validity  ;  but  that  with  reference  to 
the  estate  here  involved,  if  the  act  can  be  constnied,  as  with 
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some  misgivings  we  think  it  can,  as  a  tax  upon  property, 
it  is  free  from  constitutional  objections,  and  the  tax  may  be 
upheld." 

We  are  of  opinion  that  it  is  a  violent  presumption  as  to  the 
intention  of  the  legislature  to  construe  an  act,  which  is 
avowedly  designed  to  tax  the  succession  of  property,  on  the 
death  of  its  owner,  as  a  direct  tax. 

It  would  seem  to  be  too  clear  for  argument  that  the  legis- 
lative intention  in  this  regard  was  to  deal  with  the  act  relating 
to  taxable  transfers  and  with  nothino^  else. 

In  the  iSrst  place  we  have  the  title  of  chapter  76  of  the 
Laws  of  1899,  enacting  this  amendment,  as  follows :  "  An  act 
to  amend  chapter  908  of  the  Laws  of  1896,  entitled  *An 
act  in  relation  to  taxation,  constituting  chapter  24  of  the 
General  Laws,'  as  amended  by  chapter  284  of  the  Laws  of 
1897,  relating  to  taxable  transfers  of  proper  ty."^^ 

The  first  section  thereof  opens  with  these  words :  "  Section 
230  of  chapter  908  of  the  Laws  of  1896,  *  *  *  relating 
to  taxable  transfers  of  property^  is  hereby  amended  to  read 
as  follows,"  etc. 

To  say  that  the  act  was  not  an  amendment  of  the  law  relat- 
ing to  taxable  transfers  of  property  is  to  contradict  what 
plainly  appears  upon  its  face. 

We  will  once  more  quote  the  amendment :  "  All  estates 
upon  remainder  or  reversion,  which  vested  prior  to  June 
30th,  1886,  but  which  will  not  come  into  actual  possession  or 
enjoyment  of  the  person  or  corporation  beneficially  interested 
therein  until  after  the  passage  of  this  act,  shall  be  appraised 
and  taxed  as  soon  as  the  person  or  corporation  beneficially 
interested  therein  shall  be  entitled  to  the  actual  possession 
or  enjoyment  thereof." 

The  intention  of  the  legislature  being  so  absolutely  clear  in 
the  premises,  for  it  must  be  remembered  that  ever  since  the 
death  of  the  testator  this  property  has  borne  and  discharged 
its  annual  taxes  just  the  same  as  other  property,  we  might 
well  be  justified  in  declining  to  further  consider  the  question 
of  whether  this  is  an  effort  to  impose  a  direct  tax  upon 
property. 
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Assuming,  however,  that  the  legislature  intended  to  exer- 
cise its  power  of  direct  taxation,  the  learned  counsel  for  the 
appellant  insists  that  it  is  invalid  for  two  reasons : 

(1)  The  law  does  not  subject  to  the  tax  a  class  of  property, 
but  does  subject  certain  designated  persons,  defined  bj  the 
character  of  their  ownership,  to  the  payment  of  the  tax. 

(2)  The  law  does  noi  apportion  the  burden  equally  upon 
all  the  owners  designated,  but  discriminates  between  different 
owners,  so  that  the  share  of  the  burden  imposed  as  to  some 
owners  is  five  per  cent,  as  to  other  owners  it  is  one  per  cent, 
and  as  to  still  other  owners  it  is  nothing  at  all. 

It  is  the  undoubted  rule  that  the  legislature  possesses 
unlimited  power  of  taxation  except  as  restrained  by  constitu- 
tional provisions.  These  restraints  require  the  taxation  to  be 
imposed  according  to  well-settled  general  rules. 

In  PoUock  V.  Farmers'  Loan  cfe  Trust  Co.  (157  TJ.  S.  599) 
the  Supreme  Court  of  the  United  States  lays  down  the  fol- 
lowing rule:  ''The  inherent  and  fundamental  nature  and 
character  of  a  tax  is  that  of  contribution  to  the  support  of 
the  government,  levied  upon  the  principle  of  equal  and  uni- 
form apportionment  among  the  persons  taxed,  and  any  other 
exaction  does  not  come  within  the  legal  definition  of  a  tax." 

Mr.  Cooley  in  his  work  on  Taxation  (at  page  596)  says  •  "  It 
is  difficult  to  conceive  of  a  justifiable  exemption  law  which 
should  select  single  individuals  or  corporations,  or  single  arti- 
cles of  property,  and  taking  them  out  of  the  class  to  which 
they  belong,  make  them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pretense  to  equality ; 
it  would  lack  the  semblance  of  legitimate  tax  legislation." 

The  Supreme  Court  of  the  United  States  in  a  recent  case, 
decided  March  10th,  1902  {Connolly  and  Dee  v.  Union 
Sewer  Pipe  Company)^  have  considered  the  subject  of  classi- 
fication very  fully.  The  court  says:  "The  difficulty  is  not 
met  by  saying  that,  generally  speaking,  the  state  when  enacting 
laws  may,  in  its  discretion,  make  a  classification  of  persons, 
firms,  corporations  and  associations,  in  order  to  subserve  pub- 
lic objects.    For  this  court  has  held  that  classification  '  must 
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always  rest  upon  some  difference  wliieh  bears  a  reasonable 
and  just  relation  to  the  act  in  respect  to  whicli  the  classifica- 
tion is  proposed,  and  can  never  be  made  arbitrarily,  and  with- 
out any  such  basis.  *  *  *  But  arbitrary  selection  can 
never  be  justified  by  calling  it  classification.  Tlie  equal  pro- 
tection demanded  by  tlie  Fourteenth  Amendment  forbids 
this.  *  *  *  No  duty  rests  more  imperatively  upon  the 
courts  than  the  enforcement  of  those  constitutional  provisions 
intended  to  secure  that  equality  of  rights  which  is  the  foun- 
dation of  free  government.  It  is  apparent  that  the  mere  fact 
of  classification  is  not  sufKcient  to  relieve  a  statute  from  the 
reach  of  the  equality  clause  of  the  Fourteenth  Amendment,  and 
that  in  all  cases  it  must  appear  not  only  that  a  classification 
has  been  made,  but  also  that  it  is  one  based  upon  some  reason- 
able ground  —  some  difference  which  bears  a  just  and  proper 
relation  to  the  attempted  classification  —  and  is  not  a  mere 
arbitrary  selection.'  {Oulf,  Colorado  and  Santa  Fe  Railway 
Co,  V.  Ellu,  165  U.  S.  150, 155, 159, 160, 165.)  These  princi- 
ples were  recognized  and  applied  in  Coifing  v.  Kansas  CiUj 
Stock  Yards  Co,  (183  U.  S.  79),  in  which  it  was  unani- 
mously agreed  that  a  statute  of  Kansas  regulating  the  charges 
of  a  particular  stock  yards  company  in  the  state,  but  which 
exempted  certain  stock  yards  from  its  operation,  was  repug- 
nant to  the  Fourteenth  Amendment,  in  that  it  denied  to  that 
company  the  equal  protection  of  the  laws." 

The  case  from  which  we  have  quoted  above  involved  the 
validity  of  the  Illinois  trust  statute  of  1893,  which  was 
alleged  to  be  in  violation  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  Tlie  act  was  held  uncon- 
stitutional for  the  reason  that  the  first  section  thereof  embraced 
all  persons,  firms,  corporations  or  association  of  persons  who 
combine  their  capital,  skill  or  acts  for  any  of  the  purposes 
specified,  while  the  ninth  section  declares  that  the  statute 
shall  not  apply  to  agriculturists  or  live  stock  dealers  in  respect 
of  their  products  or  stock  on  hand.  This  discrimination  was 
held  to  render  the  statute  invalid. 

It  is  to  be  observed  that  the  amendment  of  1899,  now  under 
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consideration,  was  further  amended  in  1000  and  1901  by 
changing  the  words,  ''June  30th,  1885,"  to  "May  Ist,  1892." 
"While  these  changes  do  not  affect  the  case  at  bar,  still  they 
indicate  the  legislative  intention  to  narrow  the  application  of 
this  statute  to  a  very  limited  number  of  individuals  belonging 
to  a  larger  class.  The  vice  of  this  legislation  is  that  it  does 
not  seek  to  impose  a  tax  on  all  estates  upon  remainder, 
whether  created  by  will  or  deed,  that  vested  prior  to  June 
30th,  1885,  but  contains  the  further  provision  that  the  life 
estate  must  expire  after  the  passage  of  the  amendment  on 
March  i4th,  1899. 

All  the  vested  estates  upon  remainder  or  reversion,  as  to 
which  the  intermediate  life  estate  terminated  between  June 
30th,  1S85,  and  March  14th,  1899,  escape  taxation,  as  they 
are  not  ^vithin  the  purview  of  the  amendment  of  the  latter 
year.  The  tax  is,  therefore,  imposed  upon  a  limited  class  of 
remaindermen,  while  others  who  have  come  into  possession 
and  enjoyment,  by  reason  of  the  termination  of  the  life  estate 
long  after  the  early  date  fixed  of  June  30th,  1885,  are  not 
taxed. 

The  learned  counsel  for  the  appellant  states  a  very  apt  illus- 
tration in  his  brief,  as  follows :  "  We  often  hear  it  declared 
that  the  legislature  may  designate  watches  and  carriages  as  a 
class  of  property  and  subject  the  same  to  the  payment  of 
duties  or  taxes,  but  would  any  one  claim  that  a  law,  declaring 
that  all  watches  or  carriages  which  were  purchased  prior  to 
June  30th,  1885,  should  be  appraised  and  taxed,  could  be 
sustained  upon  the  ground  that  such  law  merely  designated  a 
class  of  property  for  taxation  ? " 

Where  the  statute  declares  that  the  owners  of  a  particular 
class  of  property,  acquired  at  a  particular  time,  shall  be  taxed, 
it  is  equivalent  to  naming  the  owners  of  such  property  ;  it  is 
in  no  sense  a  general  classification. 

The  principle  involved  in  this  mode  of  taxation  is  illustrated 
\vl  Matter  of  Ilenneherger  (155  N.  Y.  420),  which  involved 
the  question  whether  a  statute  was  a  general  or  a  private  or 
local  bill.     The  head   note  reads  as  follows :  "  Although  an 
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act  is  drawn  in  general  terms,  if  its  provisions  are  snch  in 
number  and  in  character  as  undalj,  with  reference  to  the  con- 
stitntional  purpose,  to  restrict  its  operation,  and,  to  all  intents, 
to  confine  it  to  a  particular  locality,  it  comes  as  much  under 
condemnation  as  a  local  bill  as  though  it  designated  the  local- 
ity by  name." 

This  amendment  is  dearlv  unconstitutional  in  another 
aspect,  as  it  does  not  apportion  the  burden  equally  among  the 
owners  of  estates  sought  to  be  taxed,  for  it  imposes  on  some 
five  per  cent,  on  others  one  per  cent,  and  as  to  other  owners 
nothing  at  all.  It  is  true  this  discrimination  was  brought 
about  because  the  legislature  was  dealing  with  a  succession 
tax,  and,  consequently,  maintained  the  differing  rates  of  taxa- 
tion found  in  the  act  in  relation  to  taxable  transfers.  This  is 
still  further  evidence  that  the  intention  of  the  legislature  was 
not  to  exercise  its  power  of  direct  taxation. 

It  follows  that  the  amendment  of  1899,  whether  regarded 
as  a  part  of  the  act  relating  to  taxable  transfers,  or  an  attempt 
on  the  part  of  the  legislature  to  exercise  its  general  power  of 
taxation,  is  unconstitutional  and  void. 

The  order  appealed  from  should  be  reversed,  with  costs,  and 
an  order  duly  entered  declaring  the  estate  of  Walden  Pell,  Ist, 
to  be  exempt  from  the  transfer  tax. 

Gray,  O'Brien,  Haioht,  Cullen  and  Werner,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  concurs  only  on  the  ground  that  chapter 
76,  Laws  of  1899,  does  not  provide  for  a  direct  tax  upon  prop- 
erty and  in  so  far  as  it  aims  to  tax  transfers  of  estates  already 
vested  when  the  act  was  passed  (which  is  this  case),  it  is  void. 

Order  reversed,  etc. 
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James  A.  Gbabty,  Appellant,  v.  The  MayoB)  Aldebmen  and 
Commonalty  of  the  City  of  New  Yobk,  Eespondent 

1.  Cause  of  Action— Election  of  Remedies — Municipal  Con- 
tract. A  contractor  ordered  by  the  city's  engineer  of  construction  to 
take  up  and  rebiy  a  part  of  the  pavement  alleged  to  have  been  improperly 
constructed  may  assert  that  he  has  conformed  to  the  requirements  of  his 
contract  with  the  city,  stop  work,  and  sue  to  recover  for  labor  performed 
and  materials  furnished  under  the  contract,  together  with  prospective 
profits,  or  he  may  relay  the  pavement  as  required,  and  sue  to  recover 
damages  on  the  ground  that  he  has  been  unlawfully  compelled  to  do  the 
work  a  second  time. 

2.  Performance.  Under  a  contract  for  street  paving  requiring  the 
work  to  be  done  to  the  satisfaction  of  the  board  of  park  commissioners 
and  the  engineer  of  construction,  such  officers  are  not  vested  with  an 
arbitrary  discretion,  but  must  exercise  the  power  conferred  reasonably  and 
in  accordance  with  fairness  and  good  faith. 

3.  Waiver.  A  contractor  required  by  the  city's  engineer  of  construc- 
tion to  relay  pavement  alleged  to  have  been  improperly  constructed  does 
not,  by  compliance  with  the  order,  without  making  any  demand  for  dam- 
ages, waive  his  claim  therefor,  where  he  made  oral  protest  against  tearing 
up  the  work,  and  on  settlement  with  the  city  reserved  his  right  to  assert 
any  legal  claim  under  the  contract  in  a  written  release  executed  at  the  time. 

4.  Sufficiency  of  Demand  upon  Secretary  of  Board  of  Park 
Commissioners.  A  demand  by  a  contractor  upon  a  board  of  park  com- 
missioners for  a  statement  of  the  number  of  days  during  which  work 
under  his  contract  with  the  city  was  delayed  by  the  weather  or  by  any  act 
or  omission  on  the  part  of  the  city,  which  facts  the  board  was  required 
by  the  contract  to  determine,  may  be  made  of  its  secretary,  and  need 
not  be  made  of  the  board  in  session. 

5.  When  Certificate  as  to  Extra  Work  Unnecessary.  A  con- 
tractor who  sues  to  recover  damages  on  the  ground  that  he  was  compelled 
to  perform  a  second  time  work  called  for  by  his  contract  with  the  city, 
need  not  obtain  a  certificate  of  the  board  of  park  commissioners  and  of 
the  engineer  of  construction  required  in  case  a  claim  for  extra  work  is 
made  under  the  contract,  since  the  action  is  founded  on  a.breach  of  the 
contract  and  the  provision  requiring  a  certificate  has  no  application. 

Qearty  v.  Mayor,  etc.,  cf  New  York,  62  App.  Div.  73,  reversed. 

(Argued  March  31,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment,  entered  June  22,  1901,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
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first  judicial  department,  overruling  plaintiff's  exceptions 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division  and  directing  judgment  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  Lajlin  Kellogg  and  Alfred  C.  PettS  for  appellant.  The 
judgment  dismissing  the  complaint  is  a  judgment  upon  a  non- 
suit, and  may  be  reviewed  by  this  court.  (  Wai^e  v.  Do8  Pas- 
808,  162  N.  Y.  281 ;  Higgim  v.  Eagleton,  155  K  Y.  466 ; 
PUce  V.  'N.  F.  a  &  II.  E.  R.  P,  Co.,  167  N.  Y.  345.) 
The  uncontradicted  evidence  in  this  case  conclusively  shows 
that  the  work  as  originally  done  was,  in  all  respects, 
properly  performed  and  in  exact  accord  with  the  plans 
and  specifications.  {Philij)  v.  Gallant,  62  N.  Y.  256 ; 
Nolan  V.  Whitney,  88  N.  Y.  648 ;  OherUes  v.  BuUuigev, 
132  N.  Y.  598;  C.  V.  G.  Co.  v.  .Y.  T.  db  B.  BHd^e, 
32  App.  Div.  83.)  The  plaintifiE  having  contracted  to  do 
the  work  according  to  the  plans  and  specifications,  and 
having  done  his  work  in  accordance  therewith,  the  action  of 
the  defendant  in  compelling  him  to  tear  up  and  do  over  a 
portion  of  the  work  was  wrongful,  and  amounted  to  a  breach 
of  the  contract,  for  which  the  plaintifiE  is  entitled  to  recover. 
[McK.  F.  S.  Co.  V.  Mayor,  etc.,  160  N.  Y.,  72;  Smith  v. 
Wetmore,  167  N.  Y.  234;  Roehm  v.  Ilorst,  178  U.  S.  1 ; 
Mansjield  v.  If.  Y.  C.  c&  //.  E.  E.  E.  Co.,  102  N.  Y.  205 ; 
McMaster  v.  State,  108  N.  Y.  542 ;  WeeTc8  v.  Eeetor,  etc.,  56 
App.  Div.  195.)  The  clause  in  the  contract,  providing  that 
the  work  should  be  done  to  the  satisfaction  of  the  commis- 
sioners of  tlie  department  of  public  parks  and  the  engineer, 
did  not  invest  them  with  arbitrary  power  capriciously,  and 
without  reasonable  grounds,  to  determine  that  work  properly 
done  was  defective  or  not  to  their  satisfaction.  {Dupl^ex 
Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387 ;  Eiissell  v. 
AlUrtmi,  108  N.  Y.  288  ;  Doll  v.  NohU,  116  N.  Y.  230 ; 
City  of  BrooUyn  v.  B.  C.  E.  E.  Co.,  47  N.  Y.  475 ;  C  F. 
G.  Co.  V.   K    Y.  c6   B.    Bridge,  32  App.  Div.  83.)    The 
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plaintiff  is  in  no  way  precluded  from  recovery  by  reason  of 
the  acceptance  of  the  moneys  shown  due  by  the  iinal  certifi- 
cate. {E.  V.  B.  Co,  V.  Prosser,  157  X.  Y.  289;  Van  Aiken 
V.  Mayor^  etc.,  18  App.  Div.  89  ;  Under  ivood  v.  F.J.  S.  Lis. 
Co.,  57  N.  Y.  605  ;  Boer  urn  v.  Schenck,  41  X.  Y.  182 ;  Shap- 
lexj  V.  Ahlott,  42  N.  Y.  443 ;  N.  Y.  li.  Co,  v.  Rothery,  107 
N.  Y.  310;  Ripley  v.  .Etna  Ins.  Co.,  30  N.  Y.  130; 
SterUon  v.  Jerovie,  50  N.  Y.  480.)  Tlie  plaintiff  cainiot  bo 
held  to  be  precluded  by  the  engineer's  certificate.  {Mulhol' 
land  V.  Mayoi\  etc.,  113  N.  Y.  631.)  Tlie  right  to  recover 
was  not  in  any  way  barred  by  the  release  signed  by  the  plain- 
tiff. {O'Brien  v.  Mayor,  etc.,  139  X.  Y.  543.)  The  plain- 
tiff was  entitled  to  recover  the  amount  deducted  for  over- 
time penalty.  {Murphy  v.  City  of  Buffalo,  38  II  un,  49; 
Gruhe  v.  Sehultheiss,  57  X.  Y.  G09  ;  W^ehs  v.  LiWe,  89 
X.  Y.  506 ;  Laioson  v.  Ilogan,  93  X.  Y.  39  ;  Willis  v. 
Webster,  1  App.  Div.  SOI;  Si uwwfis  v.  0.  C.  Co.,  31  App. 
Div.  30 ;  Dady  v.  Mayor,  etc.,  57  Hun,  450.) 

George  L.  Rives,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel)  for  respondent.  Where  the 
allegations  of  a  complaint  are  unproved,  not  in  some  particu- 
lar or  particulars  only,  but  in  its  entire  scope  and  meaning,  it 
is  not  a  case  of  variance  but  of  failure  of  proof,  and  no  judg- 
ment can  be  rendered  in  favor  of  plaintiff  without  an  amend- 
ment of  the  pleading.  {Reed  v.  McConnell,  133  X.  Y. 
425;  Phelan  v.  Mayor,  etc.,  119  X.  Y.  SO.)  There  is  no 
evidence  whatsoever  that  any  proper  demand  was  made  upon 
the  board  of  parks  for  the  overtime  certificate.  {Mnrphy  v. 
City  of  Buffalo,  38  Hun,  49.)  By  the  express  terms  of  the 
contract  the  commissioners  are  made  the  judges  of  the  time 
during  which  the  work  required  by  the  contract  has  been 
delayed  in  consequence  of  tlie  condition  of  the  weather,  or  by 
any  act  or  omission  on  the  part  of  the  city,  and  tlieir  deter- 
mination is  final  and  conclusive  unless  attacked  for  fraud. 
{Smith  V.  Brady,  17  N.  Y.  173 ;  yolan  v.  Whitney,  88  X. 
Y.  648 ;  Ph<dan  v.  Mayor,  etc.,  119  X.  Y".  80.)     The  second 
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cause  of  action  was  properly  dismissed.  {Byron  v.  ZoWj  109 
N.  Y.  291 ;  Sweet  v.  Morrison,  116  N.  Y.  19 ;  O'Brien  v. 
Mayor,  139  N.  Y.  543 ;  BeardsUy  v.  Cooh,  143  N.  Y.  143 ; 
ISioeeney  v.  United  States,  109  U.  S.  618 ;  H.  S.  R.  R.  Co. 
w.  Maker,  48  Ark.  522;  Cox  v.  McLaughlin,  63  Cal.  196; 
D.,  etc.,  R.  R.  Co.  v.  Stout,  8  Col.  61 ;  Packard  v.  Van 
Schoick,  58  111.  79 ;  Lake  View  v.  Mac  Ritchie,  134  111.  203.) 
By  the  express  provisions  of  the  contract  the  contractor  was 
directed,  when  notified  to  do  so  by  the  engineer,  to  take  up 
defective  and  improper  work  and  relay  it  or  otherwise  remedy 
it  to  the  satisfaction  of  the  engineer.  {Montgomery  v.  Mayor, 
etc.,  9  Misc.  Rep.  331 ;  W.  U.  R.  R.  Co.  v.  Smith,  75  111. 
496  ;  Bowe  v.  United  States,  42  Fed.  Rep.  761 ;  Gihbons  v. 
United  States,  15  Ct.  of  CI.  Rep.  174;  Loverock  v.  King,  1 
M.  &  R.  60.;  Trustees,  etc.,  v.  Piatt,  5  111.  App.  567;  Wal- 
dron  V.  A.  W.  Co.,  165  Mass.  305 ;  Z.  cfe  iT.  R.  Co.  v.  Hoi- 
lerhach,  105  Ind.  137;  Martine  v.  Nelson,  51  111.  422.) 
Plaintiff  by  obeying  the  orders  of  the  engineer  requiring  him 
to  tear  up  and  relay  the  improper  work,  without  making  any 
claim  for  extra  compensation  at  the  time  the  changes  were 
ordered  or  made,  or  without  making  a  new  contract,  haa 
waived  any  claim  to  extra  compensation.  {McNamara  v. 
Board  of  Comrs.,  44  La.  Ann.  628 ;  McGrann  v.  N.  L. 
R.  Co.,  29  Penn.  St.  82;  Chicago  v.  Sheldon,  ^l^hXi.  50; 
Boxjoe  V.  United  States,  42  Fed.  Rep.  761 ;  Garrison  v.  Nv^, 
87  111.  215  ;  V.  S.  M.  E.  Church  v.  Brose,  104  111.  206 ;  Pair 
terso7i  v.  Camden,  25  Mo.  13  ;  St.  L.  G.  L.  Co.  v.  St.  Louis, 
46  Mo.  121 ;  McMullen  v.  Hopper,  15  App.  Div.  364 ;  Nick- 
erson  v.  A.,  T.  &  S.  F.  R.  Co.,  17  Fed.  Rep.  408.)  Plaintiff 
has  no  legal  cause  of  action,  whether  his  claim  be  alleged  to 
be  within  or  without  the  terms  of  the  contract.  {Phela/n  v. 
Mayor,  etc.,  119  N.  Y.  86 ;  Newell  v.  Mayor,  etc.,  61  Hun, 
356.) 

Bartlett,  J.  The  plaintiff,  on  the  eighteenth  day  of  May, 
1895,  entered  into  a  contract  with  the  mayor,  aldermen  and 
commonalty  of  tke  city  of  New  York,  to  regulate,  set  curb- 
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stones  and  pave  with  granite  block  pavement  with  concrete 
foundation  the  roadway  or  Transverse  road  Nq.  4,  crossing 
Central  Park  at  Ninety-seventh  street  from  Fifth  avenue  to 
Central  Park  West  (Eighth  avenue).  This  is  one  of  the 
underpass  roads  crossing  Central  Park  from  east  to  west. 

The  complaint  contains  two  causes  of  action :  (1)  To  recover 
the  sum  of  $440.00  alleged  to  have  been  unlawfully  deducted 
for  overtime.  (2)  To  recover  the  sum  of  $10,000  as  damages 
suffered  by  reason  of  certain  work  being  unlawfully,  and  in 
breach  of  the  contract,  required  to  be  done  a  second  time. 

It  may  be  stated,  generally,  that  the  answer  of  the  city 
insists  that  the  deduction  for  overtime  was  properly  made 
and  that  the  work  required  to  be  done  a  second  time  was 
exacted,  under  the  express  terms  of  the  contract  entered  into 
by  the  plaintiff  with  tlie  city. 

In  setting  forth  his  first  cause  of  action,  the  plaintiff  alleged, 
in  substance,  that  he  demanded  of  the  department  of  public 
parks  of  the  city  of  New  York,  a  certificate  in  writing,  con- 
taining the  number  of  days  delay  caused  by  any  act  or  omis- 
sion on  the  part  of  the  plaintiff,  as  required  undei*  the  con- 
tract, but  that  the  same  was  unreasonably  and  in  bad  faith 
refused.     This  allegation  is  denied  by  the  city. 

It  is  conceded  that  on  tlie  twenty-fifth  day  of  June,  1896, 
the  defendant  paid  to  the  plaintiff  the  sum  of  $12,396.23  as 
the  total  amount  admitted  by  the  city  as  due  him  under  the 
contract  as  completed,  excepting  the  amount  retained  as 
security  for  repairs.  This  left  in  the  hands  of  the  city  the 
sum  of  $440.00,  sued  for  in  the  first  cause  of  action,  for  excess 
of  inspection,  twenty-two  days  at  twenty  dollars  a  day,  and 
amount  retained  as  security  for  repairs.  It  also  left,  unad- 
justed, as  plaintiff  claims,  the  value  of  the  work  referred  to 
in  the  second  cause  of  action. 

On  receiving  this  amount  the  plaintiff  gave  to  the  city  a 
receipt  reading  as  follows :  "  Received  at  the  ofSce  of  the 
Comptroller  of  the  City  of  New  York,  this  25th  day  of  June, 
1896,  from  Ashbel  P.  Fitch,  Comptroller,  a  warrant  on  the 
Chamberlain  for  $12,396.23  in  payment  of  the  above  account, 
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which  is  in  full  for  all  claims  and  demands  on  this  contract, 
excepting  the  amount  retained  as  security  for  repairs." 

The  plaintiff  at  the  same  time  executed  under  seal  a  general 
release,  which  is  exacted  by  the  city  from  all  contractors  when 
receiving  the  last  payment  on  a  completed  contract  in  accord- 
ance with  the  final  certificate  of  the  engineer  of  the  depart- 
ment of  public  works. 

This  instrument  releases  the  city  from  all  claims  that  the 
plaintiff  has  against  it  by  reason  of  the  contract  in  question 
on  account  of  "any  matter,  cause  or  thing  whatsoever 
reserved  or  arising  therefrom,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents,  excepting 
$1,723.33  retained  as  repairing  security  ;  also  excepting  any 
legal  claim  which  I  may  have  under  and  in  pursuance  of  the 
terms  and  conditions  of  the  contract  herein." 

It  is  the  contention  of  the  plaintiff  that  he  was  obliged  to 
execute  the  receipt  and  release,  under  the  rules  of  the  comp- 
troller's oftice,  in  order  to  collect  what  was  admitted  to  be  due 
him  under  the  contract ;  and  that  the  release  does  not  bar  this 
action,  as  it  expressly  excepts  any  legal  claim  which  he  has 
under  and  in  pursuance  of  the  terms  and  conditions  of  the 
contract. 

The  city  gave  no  evidence  at  the  trial,  the  motion  to  difl- 
miss  the  complaint  being  granted  at  the  close  of  the  plaintiff's 
case. 

The  plaintiff  began  work  under  this  contract  on  notice 
from  the  city  May  23rd,  1895,  and  continued  without  inter- 
ruption until  July,  1895,  when  a  seventy  per  cent  certifi- 
cate for  work  done  was  given  him  by  the  engineer  of  con- 
struction, which  showed  that  a  certain  amount  of  work  had 
been  performed. 

The  certificate  further  stated :  "  I  certify  that  I  have  duly 
examined  the  above  account  and  compared  it  with  the  con- 
tract and  that  it  is  correct ;  that  the  work  and  materials  men- 
tioned above  have  been  performed  and  delivered  as  required 
by  the  contract  and  in  a  satisfactory  manner,  and  that  the 
sum  of  $7,751.00  is  justly  due." 
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There  was  also  given  to  the  plaintiflE  at  this  time  the  cer- 
tificate of  the  conunissioners  of  the  department  of  public 
parks,  which  reads  as  follows :  "  We  hereby  certify  that  we 
have  examined  the  tibove  account  and  believe  it  to  be  cor- 
rect ;  tlie  prices  charged  are  in  accordance  with  the  terms  of 
the  contract  for  regulating,  setting  curbstones  and  paving  with 
granite  block  pavement,  with  concrete  foundation  (describ- 
ing roadway  in  detail) ;  and  that  such  services  as  herein  speci- 
fied have  been  properly  performed  and  according  to  the  cer- 
tificates of  the  officers  of  this  department  duly  appointed  to 
supervise  the  same." 

Thereafter,  and  on  the  twenty-fourth  day  of  July,  1895, 
the  plaintiff  received  the  following  notice  from  the  engineer 
of  construction :  "  On  Monday  last  I  made  an  examination  of 
the  work  done  by  you  under  your  contract  for  regulating  and 
paving  the  roadway  (describing  it)  and  found  it  improperly 
done  and  not  in  accordance  with  the  specifications,  and  I 
Instructed  the  agent  in  charge  to  stop  all  work  being  done 
under  the  contract,  excepting  the  grading  and  curbsetting, 
until  the  work  improperly  done  was  remedied.  You  are 
hereby  directed  to  immediately  take  up  and  remove  the  con- 
crete and  pavement  improperly  done  —  beginning  at  the  west- 
erly end  and  working  toward  Fifth  avenue  until  all  the  work 
which  has  not  been  done  in  accordance  with  the  specifications 
has  been  removed." 

The  plaintiff  made  vigorous  objection  to  tearing  up  the 
completed  work,  and  insisted  that  it  was  properly  done  under 
the  contract,  as  the  previous  certificates  received  from  the 
engineer  and  commissioners  of  the  department  of  public 
parks  showed. 

Nevertheless,  in  view  of  the  city's  notice  to  stop  work 
under  the  contract,  except  grading  and  curbsetting,  until  the 
work  alleged  to  have  been  improperly  done  was  remedied,  the 
plaintiff  proceeded  to  remove  the  completed  work  and  laid  it 
over  again  as  required. 

While  the  complaint  contains  two  causes  of  action,  it  is 
obvious  that  the  main  and  controlling  question  in  this  case  is 
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whether,  under  tlie  terms  of  the  contract  between  the  plain- 
tiCF  and  the  city,  tlie  course  pursued  by  the  engineer  of  con- 
struction is  justifiable. 

There  is  also  the  additional  question  whether  any  of  the 
conceded  acts  of  tlie  plaintiff  amount  to  an  estoppel  or  waiver 
as  to  the  causes  of  action  now  sought  to  be  enforced. 

The  agreements  which  contmctors  are  required  to  execute 
before  entering  upon  city  work  are  exceedingly  stringent  in 
their  provisions  against  contractors  and  in  favor  of  the  munici- 
pality, and  the  former  must  determine  in  the  first  instance 
whether  it  is  advisable  to  assume  obligations  that  may  prove 
very  onerous. 

It  remains  only  for  the  courts  to  decide  what  is  a  reasonable 
and  fair  construction  of  the  contract  as  written,  and  determine 
the  rights  of  the  parties  accordingly. 

The  present  contract  covers  forty-two  pages  of  the  printed 
record  and  contains  a  large  number  of  provisions  that  are  not 
necessary  to  be  considered  at  the  present  time. 

The  provisions  material  to  this  controversy  will  be  now 
quoted  or  stated  in  substance. 

Subdivision  (A),  paragraph  (d)  provides,  "  All  the  materials 
furnished  and  all  the  work  done  which,  in  the  opinion  of  said 
Commissioners  of  the  Department  of  Public  Parks,  shall  not 
be  in  accordance  with  these  specifications,  shall  be  immediately 
removed  and  other  materials  furnished  and  work  done  that 
shall  be  in  accordance  therewith." 

Subdivision  (B)  provides,  in  substance,  that  the  engineer 
appointed  by  the  commissioners  shall  certify  as  to  the  work 
and  materials  done  and  furnished,  and  that  the  fihng  of  the 
certificate  with  that  department  shall  be  a  condition  precedent 
to  the  right  of  the  second  party  to  payment. 

(D)  provides  that  the  contract  shall  be  performed  within 
fifty  consecutive  days,  deducting  such  days  as  work  shall  be 
prevented  by  weather  or  the  act  of  the  city,  all  of  which  is  to 
be  determined  by  the  commissioners. 

(G)  provides  in  part  that  if  the  work  is  not  being  done  or 
progressing  according  to  the  terms  of  the  contract,  or  if  the 
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work  has  not  been  fully  completed  in  the  time  named  for  its 
completion,  the  commissioners  shall  have  the  power  to  notify 
the  contractor  to  discontinue  the  work  under  the  contract,  or 
any  part  of  such  work,  by  written  notice  to  be  served  in  the 
manner  stated. 

(H)  provides  that  work  not  done  to  the  satisfaction  of  the 
commissioners  and  the  engineer  shall  immediately  be  made 
good  by  the  contractor. 

(M)  provides  as  follows:  *' After  the  completion  of  the 
work,  should  the  Engineer  require  it  for  his  more  perfect  sat- 
isfaction, the  contractor  shall  make  such  oi)eniiigs  and  to  such 
extent,  through  such  part, or  parts  of  the  said  work  as  the 
Engineer  shall  direct,  and  he  shall  restore  the  work  so  dis- 
turbed to  the  satisfaction  of  the  Engineer.  Sliould  any  work 
be  found  defective  or  improperly  done,  such  defective  or 
improper  work  shall  he  taken  up  and  relaid,  or  otherwise 
remedied,  to  the  satisfaction  of  the  Engineer,  and  should  the 
contractor  refuse  or  neglect  to  correct  such  defective  work 
when  notified  to  do  so,  or  by  a  written  notice  to  be  served  on 
the  contractor,  either  jxjrsonally  or  by  leaving  it  at  his  resi- 
dence, or  with  his  agent  in  charge  of  the  work,  then  the 
^Commissioners  of  Public  Parks  shall  employ  the  necessary 
men  and  material  to  do  the  work,  and  the  expense  thereof 
shall  be  deducted  from  any  moneys  that  may  be  due  the  con- 
tractor on  account  of  tliis  contract." 

(N)  provides  in  substance  for  monthly  estimates  to  be  made 
by  the  engineer  of  the  amount  of  materials  furnished  and 
delivered  and  work  done  by  the  contractor,  and  then  states : 
"  Such  estimates  of  amount  and  quality  shall  not  be  required 
to  be  made  by  strict  measurement,  but  they  may  be  made  by 
measurement  or  by  estimation,  or  partly  by  one  and  partly  by 
the  other,  and  it  shall  be  sufficient  if  they  are  approximate 
only  and  estimates  strictly  so-called.  And  upon  each  such 
estimate  being  made  and  certified  in  writing  to  the  Commis- 
sioners of  the  Department  of  Public  Parks,  the  parties  of  the 
first  part  will  pay,  if  in  the  discretion  of  the  Commissioners  of 
the  Department  of  Public  Parks  it  shall  have  been  determined 
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SO  to  do,  to  tlie  said  party  of  the  second  part,  seventy  per 
centum  of  the  amount  stated  in  such  estimate  or  certificate  to 
be  the  value  of  the  materials  therein  certified  to  have  been 
fnrnislied  and  delivered,  and  work  therein  certified  to  have 
been  done ;  provided,  the  value  of  the  work  certified  in  such 
estimate  shall  amount  to  five  thousand  dollars  •  *  *  *  "gnd 
provided,  that  nothing  herein  contained  be  construed  to  affect 
the  right  hereby  reserved  of  the  said  Commissioners  to  reject 
any  return  or  certificate  of  the  Engineer  or  of  any  inspectors 
having  charge  of  tlie  M-ork,  should  such  return  or  certificate 
be,  in  the  opinion  of  the  Commissioners  of  the  Department  of 
Public  Parks,  not  in  accordance  with  the  facts  of  the  case  or 
the  requirements  of  the  agreement,  or  be  otherwise  improj>erly 
given,  and  to  reject  the  whole  or  any  portion  of  the  aforesaid 
work,  should  the  same,  or  any  part  thereof,  not  be  in  accord- 
ance with  the  requirements  of  this  contract." 

(T)  provides  as  follows  :  "  It  is  further  expressly  understood 
and  agreed  by  and  between  the  parties  hereto  that  the  action 
of  the  Engineer,  by  which  the  said  contractor  is  to  be  bound 
and  concluded  according  to  the  terms  of  this  contract,  shall 
be  that  evidenced  by  his  final  certificate ;  all  prior  certificates 
or  estimates  upon  which  seventy  per  cent  payments  may  be# 
made  being  merely  estimates,  and  subject  to  the  corrections 
of  such  final  certificg^te  ;  which  final  certificate  may  be  made 
without  notice  to  the  contractor  thereof,  or  of  the  measure- 
ments upon  which  the  same  is  based." 

We  come  then  to  the  question,  assuming  the  city  to  have 
been  strictly  within  its  legal  rights  under  the  provisions  of 
this  contract  in  requiring  the  completed  pavement  to  be  taken 
up  and  relaid,  as  to  the  legal  remedies  open  to  the  contractor 
under  such  a  state  of  facts. 

This  precise  point  does  not  appear  to  have  been  decided  in 
this  court  in  any  case  cited  by  counsel  under  this  form  of  city 
contract. 

The  position  of  this  plaintiff  may  be  briefly  summed  up  as 
follows :  He  proceeded  without  interruption  with  his  work 
for  about  sixty  days  and  laid  a  considerable  amount  of  expen- 
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sive  block  pavement,  furnishing  the  materials,  and  received 
therefor  the  seventy  per  cent  certificate  of  the  commissioners 
and  their  engineer  of  construction  stating  that  there  was  jastly 
dne  him  $7,751.  In  a  very  few  days  thereafter  he  was 
ordered  by  the  engineer  of  construction  to  take  up  this  work 
and  relay  it. 

We  thus  have  a  situation  where  each  party  charges  the 
other  with  breach  of  the  contract.  The  city  insists  that  the 
work  was  improperly  done  and  the  contractor  urges  that  the 
commissioners  are  arbitrarily  or  improperly  exercising  the 
powers  vested  in  them  by  the  contract.  Questions  of  fact  and 
law  are  thus  presented,  which  can  only  be  determined  by  a 
trial. 

It  is  very  clear  that  the  plaintifiE  could  have  stopped  work  as 
ordered  by  the  engineer  of  construction  and  stood  upon  his 
contention  that  the  work  had  been  properly  done,  brought  his 
action  to  recover  for  labor  and  materials  performed  and  fur- 
nished under  the  contract  and  claimed  his  prospective  profits. 
{Smith  V.  Weimore,  167  N.  Y.  234 ;  Eoehm  v.  Horaty  178  U. 
S.  1.) 

The  important  question  is  whether  a  second  remedy  is  open 
to  the  contractor,  such  as  is  invoked  in  this  case.  The  plain- 
tiff did  not  choose  to  put  himself  in  the  attitude  of  refusing  to 
obey  the  directions  of  the  commissioners,  thereby  assuming 
the  position  of  a  defaulter  under  a  contract  with  the  city,  but 
preferred  to  perform  it  as  best  he  could,  accepting  under  the 
final  certificate  such  amount  as  the  city  admitted  to  be  due 
him,  subject  to  reservation  of  his  rights  under  oral  protests 
and  the  written  release  under  seal,  to  which  reference  has 
already  been  made. 

If  the  plaintifiE  was  entitled  to  this  election  of  remedies, 
then  he  should  have  been  allowed  to  go  to  the  jury  on  the 
question  whether  the  pavement  as  originally  laid  was  in  con- 
formity to  the  provisions  of  the  contract.  The  fact  that  this 
work  was  to  be  performed  to  the  satisfaction  of  the  commis- 
sioners and  their  engineer  of  construction  is  not  conclusive 
against  the  plaintiff.     That  power  cannot  be  exercised  in  an 
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arbitrary  manner,  but  reasonably  and  in  accordance  with  fair 
ncBS  and  good  faith. 

This  court  has  frequently  held  that  under  such  a  provision, 
that  which  the  law  will  say  a  contracting  party  ought  in 
reason  to  be  satisfied  with,  that  it  will  say  he  is  satisfied  with. 
{Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387; 
Russell  V.  Allerton,  108  N.  Y.  288;  Doll  v.  Noble,  116 
N.  Y.  230 ;  City  of  Brooklyn  v.  Brooklyn  City  Railroad 
Co.,  47  N.  Y.  475.) 

It  is  insisted  on  behalf  of  the  city  that  the  plaintiff,  by 
obeying  the  orders  of  the  engineer  of  construction,  requiring 
him  to  take  up  and  relay  the  alleged  improper  work,  without 
making  any  claim  for  extra  compensation  at  the  time  the 
changes  were  ordered  or  made  or  without  making  a  new  con- 
tract, has  waived  any  claim,  if  he  was  entitled  to  any,  to  extra 
compensation. 

This  proposition  assumes,  erroneously,  that  the  plaintiff,  is 
seeking  to  recover  extra  compensation  under  the  contract. 
This  action  is  to  recover  damages  for  breach  of  the  contract. 
It  is  true  that  the  plaintiff  made  no  claim  for  extra  compen- 
sation as  he  contemplated  the  best  performance  of  the  con- 
tract within  his  power  and  then  an  action  for  damages.  The 
facts  already  stated  do  not  sustain  the  contention  that  the 
plaintiff  has  waived  the  claim  that  he  now  makes. 

As  we  have  seen,  by  oral  protests  and  by  the  written 
release,  the  plaintiff  carefully  reserved  his  rights  and  the  city 
paid  under  the  final  certificate  of  the  commissioners  only  the 
sum  it  conceded  to  be  due,  and  has  in  no  way  taken  action  to 
its  prejudice  upon  the  alleged  waiver  of  the  plaintiff. 

It  has  been  said  that  "  The  doctrine  of  estoppel  lies  at  the 
foundation  of  the  law  as  to  waiver."  ( Underwood  v.  Far- 
mers^ Joint  Stock  Ins.  Co.,  57  N.  Y.  505.) 

In  New  York  Rubber  Co.  v.  Rothery  (107  N.  Y.  310)  the 
doctrine  of  an  equitable  estoppel  is  discussed,  and  it  is  held 
that  to  constitute  it  '^  the  person  sought  to  be  estopped  must 
do  some  act  or  make  some  admission  with  an  intention  of 
influencing  the  conduct  of  another,  or  that  he  had  reason  to 
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believe  would  influence  liis  conduct,  and  which  act  or  admis- 
sion is  inconsistent  with  the  claim  that  he  proposes  now  to 
make.  The  other  party  must  have  acted  upon  the  strength 
of  such  admission  or  conduct.  In  Q^ses  of  silence  there  must 
be  not  only  tlie  right  but  the  duty  to  speak  before  a  failure  so 
to  do  can  estop  the  owner."     (p.  316.) 

In  Shapley  v.  Ahhott  (42  N.  Y.  443),  Earl,  Ch.  J.  (at  page 
447),  uses  this  language :  "  Now  what  is  an  equitable  estoppel 
in  pais  as  generally  understood  and  applied  in  the  courts  ? 
It  is  used  to  preclude  a  party  from  maintaining  by  evidence 
that  which  he  has  l)efore  expressly  or  tacitly  denied,  or  dis- 
proving that  which  he  has  liefore  expressly  or  tacitly  admitted 
when  the  other  party  has  acted  upon  the  faith  of  the  admis- 
sion or  denial  in  such  a  manner  that  he  will  be  injured  unless 
the  same  is  held  conclusive."  (See  authorities  there  cited  ; 
also  Boerum  v.  Schenck^  41  N.  Y.  182.) 

It  is  urged  by  the  city,  in  reference  to  the  first  cause  of 
action,  to  recover  the  amount  alleged  to  have  been  unlawfully 
deducted  for  overtime,  that  the  plaintiff  made  no  demand 
upon  the  commissioners  to  certify  the  number  of  days  during 
which  work  required  by  the  contract  had  been  delayed  in  con- 
sequence of  the  condition  of  the  weather,  or  by  any  act  or 
omission  on  the  part  of  the  city. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  per- 
son authorized  to  make  the  demand  on  his  behalf  went  to  the 
office  of  the  board  of  park  commissioners  and  was  there  intro- 
duced to  the  secretary,  upon  whom  demand  was  made. 

The  city  makes  the  point  that  the  demand  should  have  been 
made  on  the  board  when  in  session. 

We  are  of  opinion  that  a  demand  made  of  the  secretary-is 
equivalent  to  making  it  upon  the  board  when  in  session. 
Any  other  rule  would  be  overstrict  and  inconvenient.  {Mur- 
phy V.  City  of  Buffalo^  38  llun,  49.) 

The  point  made  by  the  city  in  reference  to  the  second  cause 
of  action  to  recover  damages  for  work  required  to  be  per- 
formed a  second  time,  that  the  plaintiff  has  obtained  no  cer- 
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PeopU  ex  reL  v.  Porter^  47  N.  Y.  375 ;  People  v.  Aliertson, 
55  N.  Y.  55 ;  Brown  v.  Ilolland^  97  Ky.  24(^ ;  State  v. 
McAllister^  88  Tex.  284 ;  Petterson  v.  ir<?/fc^,  1  App.  Div. 
8.)  If  tlie  law  was  unconstitutional,  the  act  of  appointment 
was  null  and  void,  as  the  mayor  did  not  intend  to  make  an 
appointment  for  ten  years,  but  only  for  less  than  six  months. 
{People  ex  reL  v.  Hall,  104  N.  Y.  170.) 

John  L,  Ilill^  Jerry  A,  Wernherg,  Robert  IT.  Elder  and 
William  I),  Veeder  for  Edward  J.  Dooley  etal.,  respondents. 
The  change  of  name  of  the  old  officers  did  not  change  their 
official  functions.  The  Constitution  preserves  to  the  localities 
the  control  of  the  official  functions  to  which  it  refere.  {People 
V.  Raymond,  37  X.  Y.  431  ;  Pe^yple  v.  Plnckney,  32  N.  Y. 
382 ;  People  v.  Crooks,  53  N.  Y.  648 ;  WortJnngton  v.  Z. 
G.  <&  A.  Co.,  164  N".  Y.  92.)  The  judiciary  article  of  1867-69 
(Art.  VI)  was  a  limitation  of  legislative  power  respecting  the 
mode  of  electing  all  judicial  officers.  {People  v.  Porter,  90 
N.  Y.  73 ;  Sill  v.  Coming,  15  N.  Y.  297 ;  People  v.  Bull,  46 
N.  Y.  63 ;  Koch  v.  Mayor,  etc.,  152  N.  Y.  85 ;  PeopU  v. 
Shepherd,  36  N.  Y.  285.)  The  offices  in  question  do  not 
fall  under  section  IS  of  the  Constitution  of  1894  which,  for 
all  present  purposes,  is  the  same  as  section  19  of  the  amend- 
ment of  1867-9.  {People  v.  McKlnney,  52  N.  Y.  378.)  The 
amendments  of  1901  to  the  city  charter,  so  far  as  they  affect 
the  selection  of  city  magistrates  of  the  second  division, 
provide  an  unconstitutional  departure  from  the  previously 
expressed  and  retained  mode  through  appointment  by  the 
mayor.  {People  v.  McKlnney,  52  N.  Y.  378 ;  Rathhone 
V.  Wirth,  6  App.  Div.  316 ;  150  N.  Y.  459 ;  PeopU 
V.  Crooks,  53  N".  Y.  648  ;  PeopU  v.  Foley,  148  N.  Y. 
677;  PeopU  v.  RandM,  151  X.  Y.  133;  Stuher  v.  CoUr, 
164  N.  Y.  256 ;  PeopU  ex  rel.  v.  Van  Wyck,  35  Misc.  Rep. 
211 ;  PeopU  v.  Bd.  of  Suprs.,  139  N.  Y.  528.)  The  attempt 
to  give  electors  of  one  territory  pow^er  to  select  a  local  inferior 
judicial  officer  who  should  have  power  to  exercise  official 
finictions  over  electors  outside  that  territory  is  unconstitu- 
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tioual.  (  Waters  v.  Langdmi^  40  Barb.  408 ;  Gerraty  v.  Heid^ 
78  N.  Y.  67 ;  Brandon  v.  Avery,  22  N.  Y.  469.)  The  sug- 
gestion that  the  powers  of  one  of  tliese  elected  magistrates 
might  be  confined  to  his  congressional  district  does  not  meet 
the  difficulty.  {Stuart  v.  Paliner,  74  N.  Y.  183  ;  Cox  v. 
Stat^,  144  N.  Y.  396^08 ;  GUman  v.  Tucker,  128  K.  Y. 
190 ;  People  v.  Porte7%  90  X.  Y.  73.)  The  suggestion  that 
the  amendment  of  1901  merely  dealt  with  terms  of  office  of 
city  magistrates  ought  not  to  prevail.  They  indeed  dealt 
with  terms,  but  in  an  unlawful  manner  and  for  unauthorized 
purposes.  {People  ex  rel.  v.  Van  Wyck,  35  Misc.  Rep.  211.) 
No  part  of  the  amendments  of  1901  which  relate  to  these 
offices  can  be  saved.  {Rathhone  v.  Whth^  150  N.  Y.  459.) 
The  old  terms  of  these  offices  and  the  rights  of  these  old 
magistrates  as  incumbents  thereof  were  unaffected  by  the 
amendments  of  1901.  Tlie  mayor's  limitation  in  his  certifi- 
cates of  appointment  was  void.  It  was  not  really  a  limita- 
tion at  all,  but  a  mere  erroneous  construction  of  the  law. 
{Jetter  v.  State,  1  McC.  151 ;  People  v.  Hall,  104  N.  Y.  176.) 

David  B,  Hill  for  E.  Gaston  Higginbotham  et  al.,  respond- 
ents. The  amendment  of  1901  is  unconstitutional.  (  Whiir 
inore  v.  Mayor,  etc.,  67  N.  Y.  21 ;  People  ex  rel.  v.  Murray, 
73  N.  Y.  535 ;  Matter  of  Gage,  141  N.  Y.  117 ;  PeopU  ex 
rel,  v.  President,  etc.,  83  Ilun,  135  ;  People  ex  rel,  v.  Bd, 
Suprs.,  139  N.  Y.  527 ;  Koch  v.  Mayo7%  etc.,  152  N.  Y.  72; 
Worthington  v.  L.  G.  <J&  A.  Co.,  164  N.  Y.  81 ;  Curtin  v. 
Bartin,  139  N.  Y.  502 ;  People  v.  Porter,  90  N.  Y.  68 ; 
People  V.  Raymond,  37  X.  Y.  431.)  The  limitation  inadver- 
tently inserted  in  the  defendants'  official  appointment  by  the 
mayor  of  New  York  does  not  change  the  length  of  the  term 
as  fixed  by  statute.  {People  ex  rel.  v.  Hall,  104  N.  Y.  170 ; 
People  ex  rel.  v.  Lord,  9  Mich.  227 ;  StadUr  v.  City  of  Detroit, 
1.3  Mich.  346.) 

Weknek,  J.     This  action  is  in  the  nature  of  quo  warranto, 
brought  by  the  attorney-general  upon  his  own  information, 
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tiiicate  of  the  commissioners  and  the  engineer  of  construction 
covering  the  amount,  is  without  force. 

If  tliis  were  an  action  for  extra  work  under  the  contract, 
such  a  certificate  would  be  necessary,  but  as  already  pointed 
out,  this  is  an  action  to  recover  damages  for  a  breach  of  the 
contract,  and  the  provision  requiring  a  certificate  has  no 
application. 

We  are  of  opinion  that  either  of  the  remedies  discussed 
was  open  to  the  plaintiff  at  his  election,  and  that  as  this  record 
presetits  evidence  which  is  to  be  taken  as  true  on  this  appeal, 
it  was  error  for  tlie  trial  judge  to  dismiss  the  complaint, 
the  plaintiff  being  entitled  to  go  to  the  jury  on  the  issues 
presented. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  oixlered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Martin  and  Vann,  JJ.,  concur ; 
Gray  and  IIaioht,  JJ.,  dissent. 

Judgment  reversed,  etc. 


171  74    The  People  of  the  State  of   New   York,  Appellant,  v. 

— ^^^  Edward  J.  Dooley  et  al.,  liespondeuts. 

1.  Constitutional  Law  —  Provision  fok  Elective  System  as  to  City 
Magistrates  in  One  Portion  of  City  of  New  York  and  Appointive 
System  in  the  Other  Invalid  —  Election  by  Conoressional  Dis- 
tricts Invalid.  Section  1392  of  the  revised  charter  of  the  city  of  New  York 
(L.  1901,  ch.  466)  amending  the  original  charter,  which  provided  that  city 
magistrates  should  be  appointed  by  the  mayor  for  a  term  of  ten  years,  by 
directing  that  those  within  the  borough  of  Brooklyn  should  be  elected 
instead  of  appointed  for  a  term  of  six  years  to  commence  January  1, 1902; 
one  magistrate  to  be  elected  in  each  congressional  district  of  the  borough 
and  two  at  large,  those  in  the  boroughs  of  Manhattan  and  the  Bronx  to  be 
appointed  as  before,  violates  in  two  particulars  section  17  of  article  6  of 
the  Constitution  providing  that  judicial  officers  in  cities  whose  election  or 
appointment  is  not  otherwise  provided  for  shall  be  chosen  by  the  electors 
of  such  cities  or  appointed  by  some  local  authorities  thereof,  and  is  void: 
1.  The  legislature  has  power  to  adopt  but  one  method  of  selecting  such 
officers,  either  by  election  or  appointment.  It  cannot  direct  the  use  of  both 
methods  in  the  same  city  by  enacting  that  they  shall  be  elected  in  one 
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portion  thereof  and  appointed  in  the  other.  2.  Such  officei^  must  be 
chosen,  not  by  the  electors  of  a  congressional  district  or  of  a  borough,  but 
by  all  of  the  electore  of  the  city. 

2.  When  Limitation  in  Certificate  op  Appointment  May  Be 
Reoakded  as  Surplusage  and  Appointment  Regarded  as  for  a 
Full  Term.  "Where  it  appears  that  after  the  expiration  of  the  terms  of 
the  magistrates  in  the  borough  of  Brooklyn  in  office  at  the  time  of  the 
passage  of  the  amendment,  the  mayor  was  compelled  by  mandamus  to 
appoint  their  successors,  and  limited  their  terms  of  office  by  certificates 
reciting  that  they  were  appointed  "for  the  unexpired  portion  of  the  term 
which  commenced  May  1,  1901,  and  which  ended  December  31,  1901," 
it  must  be  held  that  the  attempted  limitation  of  the  term  is  a  nullity 
which  may  be  treated  as  mere  surplusage  and  that  their  appointments  are 
valid  for  a  full  term  of  ten  years. 

Peoj)le  V.  Doolcy,  69  App.  Div.  513,  affirmed. 

(Argued  March  24,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  entered  March  18,  1902,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  afhrming  an  interlocutory 
judgment  overruling  a  demurrer  to  the  answer  entered  upon 
a  decision  of  the  court  at  Special  Term. 

This  appeal  is  taken  by  permission  of  the  Appellate  Division 
upon  two  questions  certified  to  this  court  for  decision :  FirsL 
"  Whetlier  the  demurrer  to  said  answer  ought  to  have  been 
overruled."  SecoruL  "  Whether  the  provisions  of  the  charter 
of  the  Greater  New  York,  under  which  elections  were  had  of 
city  magistrates  in  the  borough  of  Brooklyn,  city  of  New 
York,  at  the  general  election  in  1901,  were  unconstitutional." 
The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

John  C.  Dairies^  Attorney- General  {Willia7n  J,  Carr^ 
George  TF.  Wingate  and  James  McKeen  of  counsel),  for 
appellant.  Section  1392  of  the  revised  charter  of  the  city  of 
New  York  is  not  unconstitutional  in  so  far  as  it  provided  for 
the  election  of  the  defendant  new  magistrates.  {Koch  v. 
Mayoi\  etc.^  152  N.  Y.  75 ;  People  ex  rel,  v.  Rice^  135  N.  Y. 
483 ;  PeopU  v.  Draper,  15  N.  Y.  534;  N,  Y.  F,  Dept  v.  A. 
S.  S.  Co.,  106  N.  Y.  566  ;  Curt  In  v.  Bartin,  139  N.  Y.  505 ; 
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PeopU  ex  rel.  v.  Porter^  47  N.  Y.  375 ;  People  v.  Albertson, 
55  N.  Y.  55 ;  Brown  v.  Holland^  97  \s.y,  240 ;  State  v. 
McAllister  J  88  Tex.  2S4 ;  Peiterson  v.  Welles^  1  App.  Div. 
8.)  If  the  law  was  unconstitutional,  the  act  of  appointment 
was  null  and  void,  as  the  mayor  did  not  intend  to  make  an 
appointment  for  ten  years,  but  only  for  less  than  six  months. 
{People  ex  rel.  v.  Hall,  104  N.  Y.  170.) 

John  Z.  Hill,  Jerry  A.  Werriberg,  Robert  IL  Eld^r  and 
WlUf'ani  D.  Veeder  for  Edward  J.  Dooley  et  al.,  respondents. 
The  change  of  name  of  the  old  officers  did  not  change  their 
official  functions.  The  Constitution  preserves  to  the  localities 
the  control  of  the  official  functions  to  which  it  refers.  {People 
V.  Raymond,  37  N.  Y.  431 ;  People  v.  Plnekney,  32  N.  Y. 
382 ;  People  v.  Crooks,  53  N.  Y.  648 ;  WortUngton  v.  Z. 
O,  cfe  A.  Co.,  164  N".  Y.  92.)  The  judiciary  article  of  1867-69 
(Art.  VI)  was  a  limitation  of  legislative  power  respecting  the 
mode  of  electing  all  judicial  officers.  {People  v.  Porter,  90 
N.  Y.  73 ;  Sill  v.  Coming,  15  N.  Y.  297 ;  People  v.  Bull,  46 
N.  Y.  63 ;  Koch  v.  Mayor,  etc.,  152  N.  Y.  85 ;  PeopU  v. 
Shepherd,  36  N.  Y.  285.)  The  offices  in  question  do  not 
fall  under  section  IS  of  the  Constitution  of  1894  which,  for 
all  present  purposes,  is  the  same  as  section  19  of  the  amend- 
ment of  1867-9.  {People  v.  McKinney,  52  N.  Y.  378.)  The 
amendments  of  1901  to  the  city  charter,  so  far  as  they  affect 
the  selection  of  city  magistrates  of  the  second  division, 
provide  an  unconstitutional  departure  from  the  previously 
expressed  and  retained  mode  through  appointment  by  the 
mayor.  {People  v.  McKinney,  52  K.  Y.  378 ;  Rathhone 
v.  Wirth,  6  App.  Div.  316;  150  N.  Y.  459;  PeopU 
V.  Crooks,  53  N.  Y.  648  ;  People  v.  FoUy,  148  N.  Y. 
677;  PeopU  v.  Randull,  151  X.  Y.  133;  Stuher  v.  Coler, 
164  N.  Y.  256 ;  People  ex  rel.  v.  Van  Wyck,  35  Misc.  Rep. 
211 ;  PeopU  v.  Bd.  of  Suprs.,  139  N.  Y.  528.)  The  attempt 
to  give  electors  of  one  territory  power  to  select  a  local  inferior 
judicial  officer  who  should  have  power  to  exercise  official 
functions  over  electors  outside  that  territory  is  unconstitu- 
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tioiial.  (  Waters  v.  Langdon^  40  Barb.  408  ;  Gerraty  v.  Meid^ 
78  N.  Y.  67 ;  Brandon  v.  Avery,  22  N.  Y.  469.)  The  sug- 
gestion that  tlie  powers  of  one  of  these  elected  magistrates 
might  be  confined  to  his  congressional  district  does  not  meet 
the  difficulty.  {Stuart  v.  Pahner,  74  N".  Y.  183  ;  Cox  v. 
State,  144  N.  Y.  396-408 ;  Gilman  v.  Tucker,  128  N.  Y. 
190 ;  I^eople  v.  Porter,  90  N.  Y.  73.)  The  suggestion  that 
the  amendment  of  1901  merely  dealt  with  terms  of  office  of 
city  magistrates  ought  not  to  prevail.  They  indeed  dealt 
with  terms,  but  in  an  unlawful  manner  and  for  unauthorized 
purposes.  {People  ex  rel,  v.  Van  Wyek,  35  Misc.  Kep.  211.) 
No  part  of  the  amendments  of  1901  which  relate  to  these 
offices  can  be  saved.  (Rathhone  v.  W'u'th,  150  N.  Y.  459.) 
The  old  terms  of  these  offices  and  the  rights  of  these  old 
magistrates  as  incumbents  thereof  were  unaffected  by  the 
amendments  of  1901.  The  mayor's  limitation  in  his  certifi- 
cates of  appointment  was  void.  It  was  not  really  a  limita- 
tion at  all,  but  a  mere  erroneous  construction  of  the  law. 
{Jetter  v.  State,  1  McC.  151 ;  People  v.  HaU,  104  N.  Y.  176.) 

David  B.  Hill  for  E.  Gaston  Higginbotham  et  al.,  respond- 
ents. The  amendment  of  1901  is  unconstitutional.  (  Whit- 
more  v.  Mayor,  etc,,  67  N.  Y.  21  ;  People  ex  rel,  v.  Murray, 
73  N.  Y.  535 ;  Matter  of  Gage,  141  N.  Y.  117 ;  People  ex 
rel,  v.  President,  etc,  83  Hun,  135  ;  People  ex  rel,  v.  Bd. 
Suprs,,  139  N.  Y.  527  ;  Koch  v.  Mayoi\  etc,,  152  N.  Y.  72 ; 
Worthington  v.  L,  G,  i&  A,  Co,,  164  N.  Y.  81 ;  Curtin  v. 
Bartin,  139  N.  Y.  502  ;  People  v.  PorUr,  90  N.  Y.  68 ; 
People  V.  Raymond,  37  N.  Y.  431.)  The  limitation  inadver- 
tently inserted  in  the  defendants'  official  appointment  by  the 
mayor  of  New  York  does  not  change  the  length  of  the  term 
as  fixed  by  statute.  {People  ex  rel,  v.  Hall,  104  N.  Y.  170; 
People  ex  rel,  v.  Lord,  9  Mich.  227 ;  Stadlei^  v.  City  of  Detroit, 
13  Mich.  346.) 

Wernek,  J.     This  action  is  in  the  nature  of  quo  warranto, 
brought  by  the  attorney-general  upon  his  own  information, 
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pursuant  to  section  1948  of  the  Code  of  Civil  Procedure 
The  action  is  primarily  against  certain  persons  alleged  to 
have  usurped  and  entered  into  the  office  of  city  magistrates 
in  tlje  boroughs  constituting  tlie  second  division  in  the  city  of 
New  York.  Pursuant  to  section  1954  of  the  Code,  the  per- 
sons who  claim  to  have  been  elected  to  said  offices,  and  right- 
fully entitled  thereto,  are  also  made  defendants.  The  allega- 
tions of  the  pleadings  need  not  be  recited,  since  they  are 
sufficiently  indicated  by  tlie  facts  which  must  be  discussed  in 
connection  with  the  questions  of  law  to  be  decided.  Suffice 
it  to  say  that  the  complaint  proceeds  upon  the  theory  that 
under  section  1392  of  the  revised  charter  of  New  York  city, 
enacted  in  1901,  tliere  was  a  valid  election  in  the  fall  of  that 
year  at  which  certain  persons  were  elected  to  the  office  of 
city  magistrates  in  the  boroughs  of  ]5rooklyn,  Queens  and 
Richmond,  who  are  prevented  from  discliarging  the  duties 
thereof  and  receiving  the  emoluments  belonging  thereto,  by 
the  unlawful  usurpation  of  said  office  by  the  defendants  above 
named.  Said  defendants,  by  their  answer,  challenge  the  con- 
stitutional validity  of  said  charter  provisions,  and  allege  their 
own  legal  incumbency  of  said  office  pursuant  to  legal  appoint- 
ments made  prior  to  said  election.  To  this  answer  tlie  plain- 
tiffs interposed  a  demurrer  on  the  ground  that  it  is  insufficient 
in  law.  The  demurrer  was  overruled  and  from  the  inter- 
locutory judgment  entered  upon  that  decision  the  plaintiflFs 
appealed  to  the  Appellate  Division,  where  it  was  affirmed  by 
a  divided  court.  The  questions  certified  to  this  court  involve 
not  only  tlie  sufficiency  of  pleading,  but  the  serious  constitu- 
tional questions  which  underlie  the  action. 

For  the  purposes  of  administration  of  criminal  justice,  the 
greater  city  of  New  York,  under  its  original  charter,  enacted 
in  1897,  was  divided  into  two  divisions.  In  tlie  first  division 
were  the  boroughs  of  Manhattan  and  the  Bronx ;  in  the  sec- 
ond, the  boroughs  of  Brooklyn,  Queens  and  Richmond.  (Sec. 
1390.)  When  said  charter  went  into  effect  the  office  of  city 
magistrate  was  in  existence  in  the  former  city  of  New  York, 
having  been  established  by  chapter  COl  of  the  Laws  of  1895. 
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Section  1392  of  said  charter  provided  that  the  city  majgistrates 
in  office  when  it  took  efiect  should  continue  to  hold  their  office 
until  the  expiration  of  their  respective  terms,  and  should  be 
known  as  the  city  magistrates  of  the  first  division ;  that  their 
successors  should  be  appointed  in  the  saine  manner  and  have 
the  same  powers  and  duties  as  provided  by  said  chapter  601, 
Laws  of  1895.  The  act  just  referred  to  provided  that  such 
magistrates  should  be  appointed  by  the  mayor  for  terms  of 
ten  years.  On  account  of  the  different  conditions  which  pre- 
vailed in  the  boroughs  of  Brooklyn,  Queens  and  Richmond, 
the  charter  provisions  relating  to  the  office  of  city  magistrate 
in  these  boroughs  were  more  elaborate  than  those  above  sum- 
marized. It  was  provided  that  tlie  police  justices  in  the 
former  city  of  Brooklyn,  who  should  be  in  office  on  the  31st 
day  of  January,  1898,  should  continue  in  office  until  tlie 
expiration  of  their  respective  terms,  but  should  thereafter  be 
known  as  city  magistrates  of  the  second  division  of  the  city 
of  New  York  and  have  the  powers  and  duties  thereinafter 
prescribed  for  city  magistrates,  and  no  other ;  that  additional 
magistrates  should  be  appointed,  who  should  be  residents  of 
the  boroughs  of  Queens  and  Richmond  respectively,  and 
(Sec.  1394)  that  "  the  successors  of  said  magistrates  shall  at 
all  times  thereafter  be  appointed  by  the  mayor  of  said  city 
and  shall  be  residents  and  electors  of  the  borough  from  which 
said  magistrates  whom  they  shall  be  appointed  to  succeed  were 
appointed,  and  shall  hold  office  for  ten  years." 

In  section  1396  the  powers  of  city  magistrates  in  said  second 
division  were  defined  as  follows :  "  The  said  magistrates 
appointed  or  continued  in  office  pursuant  to  this  title,  shall 
have  and  exercise  within  the  said  second  division  such  powers 
as  are  conferred  by  law  upon  the  city  magistrates  in  the  city 
of  New  York,  by  chapter  six  hundred  and  one  of  the  laws  of 
eighteen  hundred  and  ninety-five,  and  the  acts  amending  the 
same,  except  as  herein  otherwise  provided." 

Section  3,  chapter  601,  Laws  of  1895,  provides :  "  On  and 
after  the  first  day  of  July,  eighteen  hundred  and  ninety-five, 
the  city  magistrates  appointed  pursuant  to   this  act  shall 
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have  and  shall  exercise  all  the  powers  and  jurisdiction,  not 
inconsistent  with  the  provisions  of  this  act,  which,  on  the 
thirtieth  day  of  June,  eighteen  hundred  and  ninety-five,  shall 
be  vested  by  law  in  the  police  justices,  except  proceedings 
respecting  bastards." 

Thus  far  we  have  a  uniform  system  under  which  city 
magistmtes  were  to  be  appointed  in  both  divisions  of  the 
Greater  New  York.  Broadly  stated,  their  powers  were  the 
same  as  those  formerly  possessed  by  the  police  justices  in  the 
old  city  of  New  York. 

In  1901  the  legislature  revised  the  charter  of  Greater  New 
York  (Chap.  366,  Laws  1901).  It  provided  for  the  election 
of  city  magistrates  within  the  borough  of  Brooklyn  in  lieu  of 
their  appointment.  Section  1392  of  the  revised  charter  pro- 
vides :  "  At  the  general  election  to  be  held  in  the  borough  of 
Brooklyn  in  the  year  nineteen  hundred  and  one,  there  shall 
be  elected  in  each  congressional  district,  as  then  constituted  in 
said  borough,  one  city  magistrate,  and  in  the  territory  consti- 
tuting the  borough  of  Brooklyn  there  shall  be  elected  two 
city  magistrates  at  large,  and  the  terms  of  office  of  all  said 
city  magistrates  so  elected  shall  commence  on  the  first  day  of 
January  nineteen  hundred  and  two  and  continue  for  six 
years  thereafter."  In  the  boroughs  of  Manhattan  and  the 
Bronx  tlie  city  magistrates  were  to  be  appointed  by  the  mayor 
as  before.  Under  this  provision  city  magistrates  were  elected 
in  the  borougli  of  Brooklyn  at  large  and  by  congressional  dis- 
tricts as  therein  provided.  This  contest,  as  above  stated,  is 
between  the  defendants  who  claim  to  have  been  thus  elected 
and  the  four  answering  defendants  who  claim  to  hold  said 
office  by  appointment. 

The  constitutional  provision  which  the  said  appointed  mag- 
istrates invoke  in  support  of  their  claim  that  the  amendment 
of  the  charter  in  1901  is  unconstitutional,  is  the  last  clause  of 
section  1 7  of  article  6,  which  reads  as  follows  :  "  The  electors 
of  the  several  towns  shall,  at  their  annual  town  meetings,  or 
at  such  other  time  and  in  such  manner  as  the  legislature  may 
direct,  elect  justices  of  the  peace,  whose  term  of  office  shall  be 
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four  years.  In  case  of  an  election  to  fill  a  vacancy  occurring 
before  the  expiration  of  a  full  term,  they  shall  hold  for  the 
residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  peace  and 
judges  or  justices  of  inferior  courts  not  of  record,  and  their 
clerks,  may  be  removed  for  cause,  after  due  notice  and  an 
opportunity  of  being  heard,  by  such  courts  as  are  or  may  be 
prescribed  by  law.  Justices  of  tlie  peace  and  district  court 
justices  may  be  elected  in  the  diflEerent  cities  of  this  State  in 
such  manner,  and  with  such  powers,  and  for  such  terms, 
respectively,  as  are  or  shall  be  prescribed  by  law ;  all  other 
jxidicial  officers  in  cities,  whose  election  or  appointrnent  is 
7iot  otherwise  provided  J^or  in  this  article,  shall  he  chosen  hy 
the  electors  of  such  cities,  or  appointed  hy  some  local  authori- 
ties tliereofP 

Assuming  that  this  section  of  the  Constitution  applies  to 
the  case  at  bar,  we  see  no  escape  from  the  conclusion  that  the 
charter  amendment  of  1901  is  unconstitutional.  The  man- 
date of  the  Constitution  is  that  judicial  officers  in  cities, 
whose  election  or  appointment  is  not  otherwise  provided  for, 
shall  be  chosen  hy  the  electors  of  such  cities  or  appointed  hy 
some  local  authorities  thereof  This  language  is  plain  and 
unequivocal.  It  presents  two  distinct  alternatives.  Either 
may  be  chosen.  It  must  be  one  or  the  other.  If  the 
office  is  to  be  filled  by  appointment,  the  agency  by  which 
that  is  to  be  accomplished  is  broadly,  yet  clearly  designated. 
If  the  officer  is  to  be  elected,  the  power  of  appointment  is  as 
plainly  excluded.  If  this  is  not  the  fair  and  reasonable  con- 
struction of  this  provision  of  the  Constitution  then  it  is  within 
the  power  of  the  legislature  to  authorize  the  employment  of 
both  methods  at  the  same  time,  in  the  same  territorial  or  civil 
division,  or  in  different  divisions,  either  to  suit  the  caprice  of 
a  day  or  the  exigencies  of  a  political  condition.  If  judicial 
officers  of  the  same  grade,  performing  the  same  duties  in  the 
same  local  division,  may  be  appointed  in  part  and  elected  in 
part  at  the  same  time,  we  shall  not  have  long  to  wait  for  such 
use  of  the  power  as  will  serve  the  selfish  ends  of  the  design- 
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ing  few  at  the  expense  of  the  public  weal.  If  magistrates 
may  at  the  same  time  be  appointed  in  the  boroughs  of  Man- 
hattan and  elected  in  the  borough  of  Brooklyn,  why  may  they 
not  be  elected  in  one  part  of  a  borough  and  appointed  in 
another  ?  And  if  this  may  be  done  what  becomes  of  the 
system  by  which  two  boards  of  magistrates  are  created  in  the 
two  divisions  of  the  Greater  New  York,  designed  to  promote 
unity  and  cohesion  in  the  administration  of  criminal  justice  in 
the  city  at  large  ? 

Under  the  charter  of  1897  there  was  uniformity  of  tenure, 
jurisdiction  and  method  of  selection.  Under  the  charter  of 
1901  the  same  officers  are  to  be  selected  by  different  methods 
for  terms  of  different  duration,  and  if  this  is  valid  they  may 
also  be  invested  with  different  jurisdiction.  Under  the  original 
plan  each  elector  who  exercised  his  right  of  franchise  had  an 
equal  part  in  the  selection  of  all  the  magistrates,  through  his 
vote  for  the  mayor  who  appointed  them.  In  the  present 
situation  the  electors  of  the  borough  of  Brooklyn  have  the 
right,  in  common  with  the  electors  of  the  borough  of  Man- 
hattan, to  vote  for  the  mayor  who  appoints  the  magistrates 
in  the  first  division ;  and  also  to  vote,  both  by  districts  and  at 
large,  for  the  magistrates  in  their  own  borough,  although  that 
right  is  denied  to  the  electors  of  the  first  division.  Tliere  has 
been  no  exercise  of  the  discretion  vested  in  the  legislature  by 
section  17,  article  6  of  the  Constitution.  In  the  creation  and 
continuance  of  this  court  two  methods  have  been  combined  so 
that  neither  has  been  distinctly  adhered  to,  notwithstanding 
the  imperative  constitutional  command  that  one  or  the  other 
not  both,  shall  be  followed.  In  Matter  of  Gage  (141  N.  Y, 
117),  Judge  Finch,  speaking  of  article  10,  section  2,  of  the 
Constitution,  which  provides  that  certain  officers  "  shall  be 
elected  by  the  people  or  appointed  as  the  legislature  may 
direct,"  says,  "  that  is,  in  such  cases  it  may  choose  between 
election  and  appointment,  and  in  the  latter  event  may  dictate 
the  authority  and  mode  of  appointment."  In  People,  ex  rel. 
Goring  v.  President^  etc^  of  Wappinger^  Falls  (83  Hun 
135),  section  104  of  the  Election   Law  was  construed.     In 
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speaking  of  the  character  of  the  office  in  controversy,  Judge 
CuLLEN  said  :  "  The  office  here  in  dispute  is  a  local  office. 
By  the  Constitution  it  must  be  tilled  by  election  or  appoint- 
ment as  the  legislature  shall  direct,  *  *  *  and  it  is  only 
07ie  of  these  two  methods  that  the  legislature  can  adopt." 

Does  section  17  of  article  6  of  the  Constitution  apply  to  this 
case  ?  The  single  question  thus  far  discussed  is,  whether  the 
charter  amendment  of  1901  violates  that  feature  of  said 
article  and  section  of  the  Constitution  which  requires  the 
legislature  to  adopt  one  or  the  other  of  the  two  alternatives 
therein  set  forth  in  the  method  of  selecting  "  judicial  officers 
in  cities  whose  election  or  appointment  is  not  otherwise 'pro- 
vided for."  Upon  that  question  the  constitutional  provision 
above  referred  to  seems  to  be  clearly  applicable.  But,  even 
if  it  were  not,  the  case  would  be  governed  by  the .  similar  pro- 
visions of  section  18,  article  6,  or  section  2,  article  10,  of  the 
Constitution,  the  first  of  which  declares,  ^'  Except  as  herein 
otherwise  provided,  all  judicial  officers  phall  be  elected  or 
appointed  at  such  times  and  in  such  manner  as  the  legislature 
may  direct,"  and  the  second  of  which  provides  that  "All city, 
town  or  village  officers  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution  shall  be  elected  by  the  elec- 
tors of  such  cities  *  *  *  q^  appointed  by  such  authori- 
ties thereof  as  the  legislature  shall  designate  for  that  purpose." 

Thus  we  see  that  in  one  respect  at  least  all  the  constitu- 
tional provisions  which,  by  any  possibility,  can  apply  to  the 
charter  amendment  of  1901,  are  in  accord  as  to  the  method  of 
selecting  public  officers,  whose  election  or  appointment  is  not 
otherwise  provided  for.  They  must  be  elected  or  appointed. 
The  same  office  cannot  be  elective  and  appointive  at  the  same 
time  and  place.  This  is  equally  true  whether  certain  provis- 
ions of  the  Constitution  are  regarded  as  purely  retrospective 
and  contemporaneous  or  prospective  as  well ;  for,  as  we  have 
seen,  every  provision  of  the  Constitution  upon  this  subject, 
whether  dealing  with  the  past,  present  or  future,  makes  it 
clear  beyond  dispute  that  election  or  appointment  are  alterna- 
tives and  not  coincidents.     In  this  view  of  the  case  it  is  unneo- 
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essary  to  discuss  the  questions  whether  the  oflSce  of  city  magis- 
trate in  the  Greater  New  York  is  an  old  office  with  a  new 
name, or  a  new  office;  whether  the  provisions  of  section  17, 
article  6  of  the  Constitution  are  retrospective  and  those  of  sec- 
tion 18  are  prospective ;  whether,  in  case  such  magistrates  are  to 
be  elected,  the  franchise  must  be  given  to  all  the  electors  in  the 
city  at  large  under  said  section  17,  article  6,  or  may  be  divided 
into  districts  in  such  manner  as  the  legislature  may  direct  under 
said  section  18.  Having  arrived  at  the  conclusion  that  the 
charter  amendment  of  1901  is  unconstitutional,  in  so  far  as 
it  provides  for  the  appointment  of  city  magistrates  in  the 
first  division  and  for  their  election  in  the  second  division,  we 
might  well  refrain  from  discussing  all  other  questions  that 
may  become  purely  academic  in  the  course  of  events  that  must 
follow  this ,  decision ;  but  since  some  of  our  brethren  think 
we  ought  to  decide  the  question  whether  it  was  constitutional 
to  elect  magistrates  by  districts,  we  may  add  that  we  fully 
concur  in  the  opinion  of  Judge  Cullen  upon  that  question. 
One  otlier  consideration  remains  to  be  noticed.  The  char- 
ter amendment  of  1901  not  only  provided  that  city  magistrates 
in  Brooklyn  should  be  elected  instead  of  being  appointed,  but 
it  also  assumed  to  extend  the  terms  of  four  city  magistrates  in 
office  when  it  took  effect.  The  terms  of  these  officers  expired 
on  the  last  day  of  April,  1901,  but  the  amendment  purported  to 
extend  their  terms  until  January  1st,  1902.  (Sec.  1392.)  This 
provision  was  held  to  be  unconstitutional  in  a  decision  which 
seems  to  have  been  acquiesced  in  by  all  concerned.  {Matter 
of  Kelly  V.  Van  Wycky  35  Misc.  Rep.  210.)  Upon  a  writ  of 
mandamus  commanding  the  mayor  to  appoint  successors  to  the 
four  magistrates  whose  terms  expired  on  April  30th,  1901,  the 
four  respondents  herein  were  appointed.  The  certificate  in 
each  case  recited  the  appointment  to  be  "  for  the  unexpired 
portion  of  the  term  which  commenced  May  1st,  1901,  and 
which  ends  December  31st,  1901."  The  limitation  of  time 
expressed  in  these  certificates  was  undoubtedly  based  upon 
the  erroneous  assumption  that  the  charter  amendment  of  1901 
(Sec.  1392)  was  valid.     Under  the  law  of  1895  as  amended 
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in  1897,  which  was  the  law  in  force  when  the  invalid  amend- 
ment of  1901  was  enacted,  the  term  of  the  office  of  city 
magistrate  is  ten  years.  No  valid  appointment  can  be  made 
for  any  other  term  except  in  case  of  a  vacancy  occurring 
otherwise  than  by  expiration  of  a  term,  in  which  event  the 
person  appointed  to  fill  the  same  shall  be  appointed  for  the 
unexpired  residue  of  the  term.  It  is,  therefore,  obvious  that 
the  appointments  of  the  answering  defendants  are  either 
absolutely  void,  or  the  attempted  limitation  of  the  term  set 
forth'  in  their  certificates  is  a  nullity  which  may  be  treated  as 
mere  surplusage.  We  take  the  latter  view.  The  only  actual 
power  which  the  mayor  had  in  the  premises  was  to  make 
appointments  for  terms  of  ten  years.  It  was  his  purpose 
to  make  such  appointments  as  he  supposed  he  had  the  right 
to  !nake.  He  followed  the  letter  of  the  statute  as  he  thought 
it  to  be.  The  limitation  inserted  in  the  certificates  was 
not  based  upon  a  design  to  make  a  temporary  appointment 
which,  if  not  authorized  would  be  wholly  void,  but  upon  a 
misapprehension  as  to  which  of  two  statutes,  the  one  void  and 
the  other  valid,  should  be  followed  in  making  the  appoint- 
ments. Under  these  circumstances,  the  case  does  not  fall 
witliin  the  rule  laid  down  in  People  ex  rel.  Bridgeman  v. 
HaU  (104  N.  Y.  177)  where  the  mayor  of  Troy  attempted  to 
make  a  temporary  appointment  to  the  office  of  chamberlain  in 
the  place  of  the  regular  incumbent,  who  was  then  stated  to  be 
absent  from  the  city  and  supposed  to  be  a  defaulter.  In  that 
case  the  mayor  had  two  powers.  The  one,  in  case  of  a  vacancy 
in  the  office  of  chamberlain,  to  nominate  for  a  full  term  ;  the 
other,  during  the  absence  of  the  incumbent,  to  make  a  tempo- 
rary appointment.  He  attempted  to  exercise  the  latter  when 
he  should  have  exercised  the  former.  The  error  was  induced, 
in  part  at  least,  by  a  mistake  as  to  the  existence  of  extrinsic 
facts  wliich  had  a  controlling  eflEect  upon  the  validity  of  the 
appointment.  Upon  tlie  facts  of  the  case  this  court  held  the 
temporary  appointment  void  and  that  it  did  not  inure  as  an 
appointment  for  the  full  term.  But  the  court  was  careful  to 
distinguish  the  case  from  People  ex  rel,  Andrews  v.  Lord 
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(9  Mich.  227)  and  Stadlef^  v.  Oitj/  of  Detroit  (13  id.  346), 
and  said :  "  There  the  appointing  power  attempted  to  exercise 
a  power  of  appointment  clearly  defined,  but  by  inadvertence 
or  misapprehension,  put  a  limitation  upon  the  appointment 
which  was  unauthorized." 

A  glance  at  the  cases  above  cited  will  suffice  to  show  that 
they  cover  the  question  here  involved.  In  the  Zord  case  the 
governor  of  Michigan  made  an  appointment  to  fill  a  vacancy 
in  the  office  of  probate  judge  created  by  the  death  of  the 
incumbent  who  had  been  re-elected,  but  died  before  the  com- 
mencement of  his  new  term.  On  the  succeeding  first  of 
January,  when  said  new  term  was  to  commence,  the  governor 
made  another  appointment  upon  the  supposition  that  there 
was  a  new  vacancy.  The  Constitution  provided  that  in  case 
of  a  vacancy  the  governor  is  to  appoint  a  person  to  continue 
"  until  a  successor  is  elected  and  qualified."  Under  tliat  pro- 
vision it  was  held  that  the  second  appointment  was  Void  and 
that  the  first  was  good  "  until  a  successor  is  elected  and  quali- 
fied." In  the  Stadler  case  the  term  of  office  of  the  marshal 
for  the  city  of  Detroit  as  fixed  by  charter  was  two  years. 
Stadler  was  appointed  for  a  year  and  gave  a  bond  covering 
that  period.  At  the  expiration  of  the  year  he  was  removed, 
not  in  terms,  but  by  the  attempted  appointment  of  a  successor. 
The  court  held  that  Stadler's  apjioititment  was  good  for  two 
years ;  that  the  recital  in  the  bond,  of  one  year,  was  surplus- 
age, and  that  Stadler  was  entitled  to  the  salary  of  the  office. 
We  think  that  the  appointments  of  the  answering  defendants 
were  valid  for  the  full  term  of  ten  years  and  that  the  limita- 
tions attempted  to  be  fixed  thereto  should  be  treated  as 
surplusage. 

For  the  foregoing  reasons  the  order  of  the  Appellate  Divis- 
ion and  the  interlocutory  judgment  herein  should  be  affirmed, 
with  costs,  and  the  question  certified  to  this  court  should  be 
answered  in  the  affirmative. 

Cullen,  J.  While  concurring  in  the  opinion  of  Judge 
Werner,  I  think  the  legislation  in  review  before  us  conflicts 
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with  the  Constitution  in  another  respect  than  that  passed  upon 
by  him,  in  that  the  statute  of  1901  (Chap.  466)  provides  for 
the  election  of  city  magistrates  in  the  borough  of  Brooklyn 
by  congressional  districts,  while  section  17,  article  6  of  the 
Constitution  requires  that  all  judicial  officers  in  cities,  other 
than  justices  of  the  peace  and  district  judges,  shall  be  elected 
by  the  electors  of  the  city  or  appointed  by  some  local  authori- 
ties thereof.  A  perusal  of  this  section  shows  a  marked 
change  in  the  phraseology  used  with  reference  to  three  classes 
of  officers.  I^irst :  "  The  electors  of  the  several  towns  shall " 
elect  justices  of  the  peace.  Second:  Justices  of  the  peace 
and  district  court  justices  "  may  be  elected  *  *  *  in 
such  manner  *  *  *  as  are  or  shall  be  prescribed  by 
law."  Third :  Other  judicial  officers  in  cities  "  shall  be  chosen 
by  the  electors  of  such  cities,  or  appointed  by  some  local 
authorities  thereof."  There  is  no  provision  in  terms  as  to 
who  shall  elect  justices  of  the  peace  and  district  court  justices 
in  cities,  while  it  is  expressly  directed  that  justices  of  the  peace 
shall  be  elected  by  the  electors  of  the  town,  and  judicial  offi- 
cers in  cities  other  than  justices  of  the  peace  and  district  court 
justices  shall  be  elected  by  the  electors  of  the  cities  in  case  the 
offices  are  filled  by  election.  "  The  electors  "  of  the  state  or 
of  any  of  its  political  divisions  means  all  tlie  electors.  The 
Constitution  provides  tliat  the  members  of  this  court  shall  be 
chosen  by  the  "  electors  of  the  state,"  justices  of  the  Supreme 
Court  by  the  "  electors  of  the  several  existing  judicial  dis- 
tricts" and  county  judges  and  surrogates  by  "the  electors  of 
their  respective  counties."  Xo  one  would  seriously  assert 
that  the  legislature  could  authorize  judges  of  the  Court  of 
Appeals  to  be  chosen  by  districts,  justices  of  the  Supreme 
Court  by  counties  in  the  judicial  districts,  or  county  judges 
and  surrogates  by  towns.  In  fact,  even  if  the  Constitu- 
tion had  failed  to  prescribe  in  terms  that  the  officers  named 
should  be  elected  by  the  electors  of  the  state,  judicial  dis- 
trict or  county  (it  does  not  so  prescribe  as  to  the  governor 
and  the  lieutenant-governor),  I  should  be  much  inclined 
to  tlie  belief  that  the  principle  underlies  our  form  of  gov- 
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eminent  that  all  public  officers  mnst  be  elected  by  con- 
stituencies coextensive  with  their  jurisdiction,  unless  express 
provision  is  made  to  the  contrary,  as  in  the  instance  of  jus- 
tices of  the  Supreme  Court.  The  case  of  a  legislative  body 
or  board  of  a  municipality  whose  members  are  chosen  by  dis- 
tricts is  no  exception  to  the  rule,  for  it  is  only  in  their  aggre- 
gate character  that  such  members  constitute  a  municipal 
authority.  {Rathhoiie  v.  Wirth,  150  K  Y.  459.)  The  Con- 
stitution itself  recognizes  this  principle,  for  when  it  trans- 
ferred judges  of  the  various  Superior  City  Courts  to  the 
Supreme  Court  it  prescribed  that  they  should  hold  court 
only  in  the  counties  by  the  electors  of  which  they  had  been 
originally  chosen  to  office. 

But  we  are  not  without  authority  on  tlie  interpretation  of 
this  very  section  of  the  Constitution.  In  Brandon  v.  Avery 
(22  N.  Y.  469)  the  validity  of  a  statute  authorizing  the  elec- 
tion of  a  police  justice  in  the  town  of  Ilion,  who  "  in  said 
village  "  should  possess  all  the  jurisdiction,  power  and  author- 
ity of  a  justice  of  the  peace  of  the  town  of  German  Flats, 
was  challenged.  The  statute  was  upheld  on  the  ground  that 
it  was  intended  to  confine  the  jurisdiction  and  power  of  the 
justice  exclusively  to  the  limits  of  the  village.  Judge  Com- 
8T0CK  there  said  :  "  It  is  urged  that  the  charter  of  the  village 
of  Ilion  attempts  to  create  an  additional  justice  of  the  peace 
for  the  town  of  German  Flats,  to  be  chosen  by  only  a  portion 
of  the  electors  of  that  town.  If  this  were  true,  the  statute 
would,  doubtless,  be  unconstitutional.  (Const,  art.  VI,  §  17.)" 
In  Waters  v.  Langdon  (40  Barb.  408)  the  statute  provided 
that  a  police  justice  elected  in  the  village  of  Whitesboro 
should  have  the  same  power  and  jurisdiction  as  justices  of  the 
peace  in  the  town  of  Wliitestown  without  the  qualification 
"  in  said  village  "  found  in  the  Brandon  case.  It  was  held 
that  the  effect  of  this  statute  was  to  authorize  a  part  of  the 
electors  of  the  town  of  Wliitestown  to  choose  an  additional 
justice  of  the  peace  of  such  town,  and  that,  therefore,  it  was 
unconstitutional  and  void.  This  case  is  cited  with  approval 
in  Oeraty  v.  Reid  (78  N.  Y.  64).    If  "  the  electors "  of  a 
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town  means  all  the  electors  of  the  town,  it  is  diflScnlt  to  see 
why  the  term  "  the  electors  "  of  a  city  does  not  mean  exactly 
the  same  thing. 

I  do  not  say  that  police  justices  might  not  legally  be 
chosen  by  districts  in  a  city.  The  Constitution  authorizes 
justices  of  the  peace  and  district  court  justices  in  cities  to 
be  elected  in  such  maimer  as  may  be  prescribed  by  law. 
At  the  time  of  the  enactment  of  this  constitutional  provision 
(1869)  these  officers,  in  the  then  cities  of  New  York  and 
Brooklyn,  were  elected  by  districts.  Their  courts  were  local 
in  their  character.  Thev  were  held  in  the  districts,  and  in 
many  respects  their  jurisdiction  was  confined  to  such  districts. 
In  what  district  it  was  necessary  to  bring  a  suit  depended  in 
some  measure,  at  least,  on  the  residence  of  the  parties  with 
referencjB  to  the  district.  My  recollection  is  that  the  jurisdic- 
tion of  the  district  courts  in  the  city  of  New  York  was 
exclusively  civil,  but  not  so  with  justices  of  the  peace  in 
Brooklyn,  who  could  and  did  act  as  criminal  magistrates. 
The  Constitution  does  not  prescribe  what  the  jurisdiction  of 
these  justices  must  be.  I  think  that  the  legislature  might 
create  in  cities  district  criminal  courts  as  well  as  district 
civil  courts,  with  justices  to  be  elected  by  the  electors  of  the 
districts.  But  in  such  case  the  courts  must  be  really  district 
courts ;  that  is  to  say,  courts  held  for  the  districts,  and  the 
jurisdiction  of  whose  magistrates  is  in  some  way  limited  to,  or 
at  least  connected  with,  the  districts,  of  which  there  is  not  a 
trace  in  the  present  case.  If  this  view  be  correct,  we  are  not 
troubled  with  any  fear  that  our  decision  may  obliterate  the 
City  Court  of  New  York.  The  judges  of  that  court  are 
elected  by  the  voters  of  the  old  city  of  New  York,  the  pres- 
ent borough  of  Manhattan.  But  the  jurisdiction  of  the  court 
is  confined  to  that  borough,  and  the  election  of  its  judges  in 
the  present  manner  can  well  be  upheld  on  the  ground  that  it 
is  a  district  court  within  the  Constitution. 

Babtlett  and  Haight,  JJ.  (dissenting).  We  are  unable  to 
agree  with  the  prevailing  opinion  which  pronounces  unconsti- 
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tutional  section  1392  of  the  charter  of  Greater  New  York  as 
amended  in  1901  (Chap.  366  of  the  Laws  of  1901)  on  the 
ground  that  it  is  in  violation  of  article  six,  section  seventeen, 
of  the  Constitution. 

We  are  of  opinion  that  the  legislature,  in  amending  this 
section  of  the  charter,  derived  its  power  from  article  six,  sec- 
tion eighteen,  of  the  Constitution,  which  reads:  "Inferior 
local  courts  of  civil  and  criminal  jurisdiction  may  be  estab- 
lished by  the  legislature,  but  no  inferior  local  court  hereafter 
created  shall  be  a  court  of  record.  The  legislature  shall  not 
hereafter  confer  upon  any  inferior  local  court  of  its  creation, 
any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  county  courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  offi- 
cers shall  be  elected  or  appointed  at  siich  times  cmd  in  such 
manner, as  the  legislature  may  dire^t^'^ 

This  section  of  the  Constitution  contemplates  and  author- 
izes, among  other  things,  the  establishment  by  the  legislature 
of  courts  possessing  criminal  jurisdiction. 

The  material  portions  of  section  seventeen  read  as  follows : 
"Justices  of  the  peace  and  district  court  justices  may  be 
elected  in  the  different  cities  of  this  state  in  such  manner,  and 
with  such  powers,  and  for  such  terms,  respectively,  as  are  or 
shall  be  prescribed  by  law ;  all  other  judicial  officers  in  cities, 
whose  election  or  appointment  is  not  otherwise  provided  for 
in  this  article,  shall  he  chosen  hy  the  electors  of  such  cities^  or 
appointed  by  sovie  local  authorities  thereof  ^ 

If,  as  is  contended,  the  closing  language  of  the  section  just 
quoted  covers  the  establishment  by  the  legislature  of  inferior 
local  courts  of  criminal  jurisdiction,  it  is  impossible  to  give 
force  or  effect  to  section  eighteen.  If  it  was  the  intention  of 
the  framers  of  the  Constitution  to  cover  by  section  seventeen 
the  establishment  of  inferior  local  courts  of  civil  and  criminal 
jurisdiction,  section  eighteen  is  surplusage. 

The  reading  of  these  two  sections  together  makes  it  appar- 
ent that  the  framers  of  the  Constitution  were  dealing  in  sec- 
tion seventeen,  so  far  as  cities  are  concerned,  with  courts  of 
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civil  jurisdiction  only.  In  construing  these  sections,  we  refer 
to  the  proceedings  of  the  constitutional  convention  of  1868,  in 
which  sections  seventeen  and  eighteen  were  amended  and,  as 
amended,  have  been  incorporated  in  tlie  Constitution  of  1894, 
with  a  slight  amendment  not  affecting  any  question  herein 
involved. 

Section  sevenfeen  as  it  existed  under  the  Constitution  of 
1846  provided  that  "  The  electors  of  the  several  towns  shall 
at  their  annual  town  meeting,  and  in  such  manner  as  the 
legislature  may  direct,  elect  justices  of  the  peace,  whose  terms 
of  office  shall  be  four  years."  The  other  provisions  of  this 
section  related  to  the  tilling  of  vacancies  and  the  removal  of 
justices. 

Section  eighteen  provided  that  "All  judicial  officers  of 
cities  and  villages,  and  such  other  judicial  officers  as  may  be 
created  herein  by  law  sliall  be  elected  at  such  times  and  in 
such  manner  as  the  legislature  may  direct." 

It  will  be  observed  that  section  seventeen  related  to  the 
election  of  justices  in  towns,  while  section  eighteen  related 
to  judicial  officers  in  cities  and  villages. 

Under  the  amendment  of  1868,  section  eighteen  was  made 
general,  applying  to  all  of  the  state,  and  was  no  longer  limited 
to  cities  and  villages,  but  provided  that  inferior  local  courts 
of  civil  and  criminal  jurisdiction  may  be  established  by  the 
legislature,  and  except  as  herein  otherwise  provided  for,  shall 
be  elected  or  appointed  at  such  times  and  in  such  manner  as 
the  legislature  may  direct. 

Section  seventeen  was  then  amended  so  as  to  extend  to 
cities  as  well  as  towns  by  inserting  the  provision  to  which  we 
have  already  referred. 

It  appears  from  the  proceedings  of  the  convention  in  1868 
that  section  seventeen  had  been  amended  so  as  to  provide  that 
"  Justices  of  the  peace  and  jjoUce  Jtistices  shall  be  elected 
in  the  different  cities  of  this  state  in  such  manner,  and  with 
such  powers,  and  for  such  terms,  respectively,  as  shall  be  pre- 
scribed by  law."     (Journal,  p.  1093  ;  Debates,  p.  3732.) 

Subsequently,  Mr.  Murphy  moved  to  reconsider  the  vote 
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by  which  the  article  on  judiciary  was  adopted,  for  the  purpose 
of  enabling  him  to  move  the  substitute,  as  follows  :  "Justices 
of  the  peace  and  district  court  justices  shall  be  elected  in 
the  different  cities  of  this  state  in  such  manner  and  with  such 
powera  and  for  such  terras  respectively  as  shall  be  prescribed 
by  law ;  all  other  judicial  officers  in  cities,  whose  election  or 
appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  elected  or  appointed  by  some  local  authorities  of  such  cities 
respectively."  This  amendment  was  carried.  (Journal,  pp. 
1164,  1165.) 

In  the  debates  upon  this  amendment  Mr.  Murphy  said  :  "  It 
will  be  recollected  that  I  proposed  an  amendment  which  was 
adopted,  to  this  section,  providing  that  justices  of  the  peace 
and  police  justices  shall  be  elected  in  the  different  cities  of 
this  state  in  such  manner  and  with  such  powers  and  for  such 
terms  respectively  as  shall  be  prescribed  by  law.  When  I 
drew  that  amendment  I  supposed  that  justices  of  the  district 
courts  in  the  city  of  New  York  were  really  justices  of  the 
peace  and  were  included  within  that  denomination  as  expressed 
in  the  amendment ;  but  it  appears  they  are  considered  other- 
wise. I  wish  to  amend  that  amendment  by  inserting  after  the 
words  *  justices  of  the  peace '  the  words  *  and  district  court 
justices.'  I  have  submitted  my  amendment  to  the  gentlemen 
interested  in  this  question  in  the  city  of  New  York,  and  I 
believe  all  others  who  have  taken  any  particular  interest  in 
this  question  and  with  their  assent  I  have  modified  the  orig- 
inal amendment  so  as  to  read  as  follows." 

Mr.  Verplank  then  stated  :  "  I  desire  to  know,  as  the  sec- 
tion now  stands,  what  becomes  of  police  justices?"  And, 
further,  "  I  would  like  to  ask  the  gentleman  from  Kings  (Mr. 
Murphy)  why  he  moves  to  strike  out  the  election  of  police 
justices  by  the  people  of  the  cities  where  they  reside  ? "  To 
which  Mr.  Murphy  answered,  "  In  order  to  save  the  district 
court  justices  in  the  city  of  New  York,  whicJi  are  entirely  of 
civU  jurisdiction,^^ 

Then  Mr.  Verplank  further  stated :  "  The  police  justices  of 
the  city  of  Buffalo  have  been  elected  for  a  great  many  years. 
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and  there  never  has  been  any  complaint  on  the  subject,  and  I 
know  no  reason  wliy  the  election  of  these  oflScers  should  be 
changed  and  made  subject  to  appointment  by  the  legislature." 
To  this  Mr.  Murphy  replied :  "  It  does  not  follow  that  it  shall 
be."     Mr.  Comstock  answered  :  "  It  will  be  left  just  where  it 


ib." 


It  is  thus  apparent  th^t  section  seventeen  was  framed  for 
the  purpose  of  providing  for  the  election  of  justices  of  the 
peace  in  towns,  and  also  for  district  court  judges  or  justices 
and  other  judicial  officers  in  cities  whose  jurisdiction  was 
Ihnited  to  civil  cases,  leaving  the  organization  of  criminal 
courts  to  the  provisions  of  section  eighteen. 

This  is  rendered  clear  beyond  dispute  from  the  proceedings 
of  the  convention  just  quoted,  in  which  the  provision  for 
electing  police  justices  was  stricken  out  of  section  seventeen. 
It  is  true  section  eighteen  also  provides  for  inferior  local 
courts  of  civil  jurisdiction  as  well  as  criminal,  but  this  section 
having  been  made  general  so  as  to  apply  to  the  whole  state, 
as  well  as  to  cities,  inferior  local  courts  may  be  established  in 
villages  or  towns.  It  also  covered  existing  conditions  in  other 
cities  where  courts  had  been  established  having  both  civil  and 
criminal  jurisdiction.  By  the  provisions  of  this  section  judi- 
cial officers  shall  be  elected  or  appointed  at  such  times  and  in 
such  manner  as  the  legislature  may  direct.  Here  we  have  no 
limitation  upon  the  power  of  the  legislature.  It  may  divide 
cities  into  districts  and  provide  for  the  election  of  justices  in 
such  districts  by  the  electors  thereof,  or  may  provide  for  their 
election  by  the  municipality  at  large,  or  by  appointment. 

The  concluding  provision  of  section  seventeen,  to  the  eflEect 
that  all  other  judicial  officers  in  cities  whose  election  or 
appointment  is  not  otherwise  provided  for  in  this  article, 
shall  be  chosen  by  the  electors  of  such  cities  or  appointed  by 
some  local  authorities  thereof,  was  evidently  inserted  to  meet 
existing  conditions  in  tlie  city  of  New  York  and  other  cities 
of  the  state  in  which  Superior  City  Courts  and  courts  of 
Common  Pleas  were  in  existence,  having  civil  jurisdiction 
only.     This  provision  was  not  intended  to  apply  to  courts 


94  Pkopi.k  'V.  DooLEr.  [May, 


Dissenting  opinion,  per  Barti.ett  and  Haight,  J  J.     [Vol.  171. 


having  criminal  jurisdiction  only,  as  it  would  be  iri  conflict 
with  section  eighteen,  whicli  provides  that  the  judicial  officers 
of  such  courts  shall  be  elected  or  appointed  at  such  times  and 
in  such  manner  as  the  legislature  may  direct. 

This  construction  is  in  accord  with  the  case  of  Curtin  v. 
Barton  (139  N.  Y.  505),  which  involved  the  constitutionality 
of  chapter  342  of  the  Laws  of  1892,  establishing  in  the  city  of 
Syracuse  a  court  called  "  The  Municipal  Court  of  the  City  of 
Syracuse."  The  contention  was  that  this  act  was  unconsti- 
tutional. It  is  unnecessary  to  consider  the  various  provisions 
of  the  act  in  question.  It  is  enough  for  our  present  purpose 
to  call  attention  to  the  fact  that  the  third  section  provides  for 
the  election  of  judges  at  the  annual  charter  election  to  be  held 
in  the  city  next  preceding  the  close  of  the  term  of  the 
governor's  appointees  and  thereafter  as  the  term  which  was 
fixed  at  six  years  should  expire.  The  next  section  provides 
for  vacancies,  and  in  the  several  sections  following  the  powers 
and  duties  of  the  judges,  and  the  several  subjects  to  which 
the  jurisdiction  of  the  court  was  to  extend,  are  specified  and 
enumerated. 

Judge  O'Brien,  writing  the  opinion  of  the  court,  said  (at 
page  509) :  "  None  of  these  provisions  are  material  to  the 
question  involved  in  the  appeal  except  the  twelfth  section, 
which  provides  that  '  The  said  court  shall  have  the  same  juris- 
diction over  the  persons  of  defendants  as  is  now  possessed  by 
justices'  courts  of  towns,  pursuant  to  the  provisions  of  section 
2869  of  the  Code  of  Civil  Procedure,  and  for  the  purpose  of 
conferring  jurisdiction  of  the  person  the  said  city  of  Syra- 
cuse shall  be  deemed  a  town  and  the  said  court  a  justice's 
court  thereof.'  The  most  serious  objection  to  this  act  grows 
out  of  the  provision  authorizing  the  governor  to  appoint  the 
first  judges.  The  court  was  so  organized  when  the  judgment 
under  review  was  given,  and  it  is  claimed  that  the  legislature 
liad  no  power  to  appoint  or  provide  for  the  appointment  of 
tiie  judges.  The  solution  of  the  question  depends  upon  the 
oonstruction  to  be  given  to  section  nineteen  and  the  last  clause 
of  section  eighteen,  article  six,  of  the  Constitution." 
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It  should  be  observed  that  this  opinion  was  written  before 
the  adoption  of  the  Constitution  of  1894,  and  section  eighteen 
referred  to  in  Judge  O'Brien's  opinion  is  present  section 
seventeen  and  section  nineteen  is  pi-esent  section  eighteen  of 
article  six  of  the  Constitution. 

Judge  O'Brien  continues :  "  If  the  words  *  all  other  judi- 
cial officers  in  cities,'  contained  in  the  last  clause  of  section 
eighteen  (17),  are  applicable  only  to  officers  and  courts  exist- 
ing when  the  Constitution  went  into  effect,  and  if  it  can  be 
held  that  this  court  could  have  been  legally  constituted  and 
the  judges  clothed  witli  their  otBcial  character  under  section 
nineteen  (18),  then  the  legislature  clearly  had  the  power  to 
provide  for  the  appointment  of  the  judges  by  the  governor 
and  senate.  It  may  be  difficult  to  construe  these  provisions 
in  such  a  way  as  to  give  both  full  effect  and  in  a  manner  as 
would  exclude  any  doubt  that  the  intention  of  the  framers  of 
the  Constitution  had  been  ascertained  and  enforced.  There 
is  no  doubt,  however,  in  regard  to  the  power  of  the  legislature 
to  establish  an  inferior  local  court  of  civil  and  criminal  juris- 
diction in  a  city  under  section  nineteen  (18).  The  only^ques- 
tion  here  being  as  to  the  power  to  appoint  the  judges  or 
confer  this  power  on  the  governor.  We  do  not  deem  it 
necessary  to  decide  that  question  in  this  case." 

The  precise  point,  to  which  we  call  attention,  is  that  it  was 
held  that  there  was  no  doubt  in  regard  to  the  power  of  the 
legislature  to  establish  an  inferior  local  court  of  civil  and 
criminal  jurisdiction  in  a  city  under  section  nineteen  (18),  the 
only  question  for  decision  being  the  power  to  appoint  judges 
and  to  confer  that  power  upon  the  governor.  This  latter 
question  was  not  decided. 

It  seems  to  have  been  taken  for  granted  that  present  section 
seventeen  of  the  Constitution,  related  to  existing  courts,  and 
that  the  Municipal  Court  of  the  city  of  Syracuse  was  organ- 
ized under  present  section  eighteen. 

It  is  contended  that  all  of  the  mao:istrates  of  criminal  courts 
in  a  city  must  be  either  appointed  or  elected  ;  that  the  legis- 
lature  cannot   provide  for   the  election  of  a  part  and  the 
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appointmeDt  of  the  others.  We  find  no  authority  for  this 
contention  in  the  Constitution.  On  the  other  hand,  it  is  in 
direct  conflict  with  the  provision  of  section  eighteen,  that 
judicial  ofiicers  may  be  elected  or  appointed  at  such  times  and 
in  such  manner  as  the  legislature  may  direct.  The  legislature 
in  its  wisdom  may  provide  for  both  elective  and  appointive 
magistrates,  as  the  exigencies  of  the  case  may  demand.  This 
power  has  frequently  been  exercised  by  the  legislature  in  the 
selecting  of  non-partisan  boards  in  cities,  as  for  instance,  in 
the  city  of  Buffalo.  Its  revised  charter  of  1891  provides  for 
a  board  of  public  works  to  consist  of  three  members,  who 
shall  hold  their  offices  for  three  years,  one  of  whom  shall  be 
elected  by  the  people  and  the  other  two  appointed  by  the 
mayor,  but  the  commissioners  so  appointed  were  not  to  be 
adherents  of  the  same  political  party.  The  evident  intention 
of  the  legislature  was  that  some  skilled  and  experienced  engi- 
neer should  be  kept  upon  the  board,  which  could  be  better 
accomplished  by  the  appointing  power  than  by  resorting  to 
an  election  in  which  any  person  may  be  a  candidate.  The 
comthissioners  of  public  works  are  city  officers  and  they  must 
be  elected  or  appointed  pursuant  to  the  provisions  of  section 
two  of  article  ten  of  the  Constitution,  the  provisions  of  which 
are  substantially  the  same  as  the  concluding  provisions  of 
section  seventeen  of  article  six.  We  see  no  objection  to  non- 
partisan legislation  of  this  character.  In  many  respects  it  is 
more  commendable  than  much  of  the  legislation  that  is 
designed  for  partisan  purposes ;  consequently  we  are  of  the 
opinion  that  the  Constitution  does  not  deprive  the  legislature 
of  the  power  to  provide  for  the  election  of  certain  city  officers 
and  the  appointment  of  others. 

It  is  argued  that  this  construction  would  tend  to  deprive 
electors  of  their  constitutional  rights  by  permitting  officers 
elected  in  a  certain  district  to  exercise  their  functions  in 
another  locality  or  portion  of  a  city.  We  are  of  opinion  that 
'•no  such  result  follows.  In  the  Constitutions  of  1846,  1868 
and  1894  it  is  provided  that  justices  of  the  Supreme  Court 
elected  in  a  certain  district  could  exercise  their  functions  in  any 
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county  of  the  state.  We  have  here  the  recognition,  by  the 
franiers  of  the  Constitution,  of  the  principle  that  an  officer  may 
be  elected  in  one  locality  and  exercise  his  functions  in  another. 

A  constitution  is  not  supposed  to  deal  with  details,  but 
general  principles,  and  it  is  a  familiar  rule  of  construction  that 
where  the  letter  of  the  Constitution  is  in  conflict  with  the 
intention  of  its  framers,  the  latter  will  prevail. 

It  is  clear  that  the  framers  of  the  Constitution  contemplated 
situations  which  might  arise  in  the  future. when  the  legisla- 
ture should  be  free  to  provide  for  appointment  or  election  in 
districts  or  cities  at  large,  as  might  seem  proper.  The  situa- 
tion that  confronted  the  legislature  when  amending  the  charter 
of  the  city  of  New  York  in  1901  well  illustrates  the  wisdom 
of  the  framers  of  the  Constitution  in  this  respect.  The  city 
of  New  York,  containing  three  millions  and  a  half  of  inhabit- 
ants, is  made  up  of  the  entire  counties  of  New  York,  Kings, 
Kichmond  and  Queens  and  a  portion  of  the  county  of  West- 
chester. The  boroughs  of  Manhattan  and  the  Bronx  consti- 
tute the  first  division  and  the  remaining  territory  the  second 
division  of  the  greater  city.  In  dealing  with  the  election  of 
magistrates  the  legislature  saw  lit  to  provide  that  they  should 
be  appointed  by  the  mayor  of  the  city  in  the  first  division  and 
elected  by  districts  in  the  second  division,  with  details  to 
which  reference  need  not  now  be.  made. 

The  situation  presented  in  this  enormous  center  of  popula- 
tion is  not  to  be  regulated  by  the  policy  that  might  prevail  in 
a  country  village  or  town  or  a  city  of  insignificant  population. 
It  cannot  be  properly  said  that  the  qualified  electors  in  the 
boroughs  of  Manhattan  and  the  Bronx  are. deprived  of  their 
constitutional  rights  by  allowing  the  duly  elected  mayor  to 
appoint  magistrates  in  that  division  of  the  city.  The  mayor 
is  placed  in  power  by  the  electors  and  represents  them  in  the 
act  of  appointment.  On  the  other  hand,  there  were  many 
cogent  reasons  that  rendered  an  election  of  magistrates  in  the 
borough  of  Brooklyn,  and  ultimately  in  the  other  territory 
contained  in  the  second  division,  desirable  and  proper. 

One  other  point  should  be  alluded  to.     Section  1392  of  the 
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city  charter,  as  amended  in  1901,  provided  as  follows :  "  The 
City  Magistrates  in  office  in  the  second  division  on  the  first 
day  of  January,  1901,  who  were  police  justices  in  the  former 
city  of  Brooklyn  in  office  on  the  thirty-lirst  day  of  January, 
1898,  shall  hold  their  office  until  their  successors  are  elected 
at  the  general  election  to  be  held  in  the  year  1901,  but  all 
city  magistrates  in  the  borough  of  Brooklyn,  appointed  after 
January  thirty -first,  1899,  who  were  in  office  on  January  first, 
1901,  shall  hold  office  until  their  successors  are  elected  at  the 
general  election  to  be  held  in  the  year  1907." 

The  mayor  having  been  advised  that  this  extension  of  time 
was  unconstitutional,  appointed  under  compulsion  of  man- 
damus in  June,  1901,  six  persons  to  the  office  of  city  magis- 
trate, in  the  borough  of  Brooklyn,  to  fill  the  vacancies  caused 
by  the  expiration  of  the  original  terms  of  office  of  the  former 
police  justices  of  Brooklyn  on  April  30th,  1901. 

In  the  certificates  of  appointment,  in  obedience  to  the  writ 
of  mandamus,  and  in  view  of  the  situation,  the  terms  of  office 
of  such  new  appointees  were  designated  as  expiring  on  Decem- 
ber 31st,  1901. 

It  is  now  claimed  that  the  mayor,  in  making  these  appoint- 
ments, was  exercising  his  power  under  section  1392  as  it  stood 
prior  to  the  amendment  of  1901,  and  that  the  legal  effect  of 
his  action  was  to  vest  in  each  of  the  appointees  a  term  of  ten 
vears. 

While  we  are  of  opinion  that  the  extension  of  time  con- 
tained in  the  amended  section  was  constitutional,  nevertheless, 
if  the  contrary  is  assumed,  it  is  impossible,  in  view  of  the 
surrounding  facts,  to  legally  hold  that  the  mayor  was  exercis- 
ing his  general  powers  of  appointment.  He  was  compelled 
to  his  action  by  the  writ  of  mandamus,  and  his  certificates 
disclose  upon  their  face  the  precise  nature  of  the  power  that 
he  exercised  under  the  command  of  the  court. 

The  cases  cited  to  sustain  the  contrary  view  have  no  applica- 
tion to  this  situation,  and  if  the  statutory  extension  of  time 
is  to  be  deemed  unconstitutional  the  appointments  were 
absolutely  void. 
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We  have  to  say  in  conclusion  that  it  seems  to  us  a  most 
unfortunate  and  unnecessary  result  that  persons  who  have 
been  neither  elected  nor  appointed  to  the  office  of  city 
magistrate,  should  be  declared  entitled  to  this  responsible 
position  for  a  term  of  ten  j'ears  by  the  judgment  of  this 
court. 

The  order  appealed  from  should  be  reversed. 

Parker,  Ch.  J.,  Gray  and  O'Brien,  JJ.,  concur  with 
Werner  and  Cullen,  JJ. ;  Bartlett  and  Haight,  JJ., 
dissent. 

Ordered  accordingly. 


Sarah  J.  Snowden,  Appellant,  v.  The  Town  of  Somerset,     x7l         99 
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Neolioence  —  HiOHWATS  —  Whether  Highway  Gomscissioner  Was 
Guilty  of  Negligence  in  Manner  of  Guakding  Opening  in  Highway 
When  a  Question  of  Fact  for  Jury.  Where  a  highway  commis- 
sioDcr  of  A  town,  in  order  to  repair  a  sluiceway,  opened  a  trench  between 
twenty  and  thirty  inches  deep  and  about  seven  feet  wide  across  part  of 
a  highway,  and,  without  using  lights,  barricaded  such  opening  for  the 
night  by  placing  five  pieces  of  tile  each  twenty -seven  Inches  high  and 
weighing  about  one  hundred  and  seventy  five  pounds  across  the  highway 
at  a  point  seventy-two  feet  distant  from  the  excavation  and  on  each  side 
thereof,  in  such  a  position  as  to  indicate  that  one  side  of  the  highway  wns 
closed  and  the  other  safe  and  open  for  travel,  it  is  a  question  of  fact  for 
the  jury  whether  such  barricades  were  sufficient  protection  upon  a  dark 
night  without  lights  to  indicate  their  position,  and  whether  the  highway 
commissioner  was  guilty  of  negligence,  under  the  ciicumstances,  in  not 
using  lights. 

Sruncden  v.  Town  of  Somerset,  61  App.  Div.  624,  reversed. 

(Argued  April  11,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  28,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  an  accident  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's  commissioner  of 
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highways.     The  plaintiff,  lier  husband  and  family  reside  on 
the  highway  known  as  the  "  Burgess  Road,"  which  is  about 
a  mile  in  length,  and  runs  north  from  the  "  Upper  Lake 
Road  "  to  the  "  Lower  Lake  Road  "  in  the  town  of  Somerset 
Niagara  county.     About  eighty  rods  south  of  the  plaintiff's 
house  there  is  a  sluiceway  in  said  Burgess  road  which  crosses 
the  traveled  part  of  the  highway.     Prior  to  August  18th,  1897, 
this  sluiceway  consisted  of  two  rows  of  tile  covered  with  earth. 
On  tliat  day  said  highway  commissioner  undertook  to  repair 
or  improve  said  sluiceway  by  taking  out  the  tile  and  substitut- 
ing therefor  a  structure  of  stone.     At  the  close  of  working 
hours  the  earth  had  been  removed  and  the  tile  taken  out, 
leaving  an  excavation  between  twenty  and  thirty  inches  deep, 
about  seven  feet  wide  and  sixteen  feet  long  across  said  road. 
The  earth  taken  from  the  trench  had  been  thrown  out  upon 
the  sides  thereof.     When  the  workman  employed  on  this  job 
stopped  work  for  the  day   he  placed  live  of  the  tile  taken 
from  the  sluiceway  in  an  upright  position  across  the  high- 
way at  a  point  seventy-two  feet  south  of  the  excavation  and 
five  tile  in  a  similar  position  at  about  the  same  distance  north 
thereof.     Each  tile  was  about  twenty  seven  inches  high,  twenty 
and  one-half  inches  in  diameter,  with  a  flange  at  one  end,  two 
and  one-quarter  inches  wide,  making  the  total  diameter  at  the 
flange  end  about  twenty-five  inches.     Each  tile  weighed  about 
one  hundred  and  seventy-five  pounds.     The  traveled  part  of 
the  highway  was  about  ten  feet  wide,  and  the  tile  were  placed 
across  it  close  together  in  a  diagonal  direction  so  as  to  indicate 
to  the  traveler  that  the  westerly  side  of  the  highway  was  safe 
and  open  for  travel.     On  the  day  in  question   the  plaintiff, 
with  her  husband  and  children,  attented  a  pioneers'  picnic 
held  at  Olcott,  a  number  of  miles  west  of  her  home.     The 
outward  journey  was  made  northerly  on  the  "  Burgess  Road" 
to  the  "  Lower  Lake  Road  "  and  thence  west,  so  that  the  party 
did  not  pass  the  sluiceway.     Neither   the  plaintiff  nor  any 
member  of  her  family  had  knowledge  or  notice  that  the  sluice- 
way was  being  repaired.     The  i)arty  left  Olcott  for  the  home- 
ward trip  before  dark.     The  return  was  made  on  the  "  Upper 
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Lake  Road."  It  became  dark  when  they  were  about  three 
miles  distant  from  their  home.  As  they  drove  from  the 
" Upper  Lake  Road "  into  the  "Burgess  Road"  it  began  to 
rain.  They  were  then  witliin  half  a  mile  of  their  home  and 
the  plaintifPs  husband  increased  the  speed  of  the  team  to  a 
brisk  trot.  Upon  reaching  the  southerly  row  of  tile  placed 
as  above  stated,  the  team  collided  therewith,  knocking  down 
the  three  westerly  ones  and  proceeded  onward  into  the  trench 
where  the  plaintiff  claims  to  have  received  her  injuries  in  the 
attempt  to  alight  from  the  wagon. 

The  action  has  been  twice  tried.  The  first  trial  resulted  in 
a  verdict  for  the  plaintiflE.  The  judgment  entered  upon  this 
verdict  was  reversed  by  the  Appellate  Division  on  the  ground 
that  the  alleged  negligence  of  defendant's  commissioner  of 
liighways  had  not  been  established.  At  the  second  trial  the 
court  directed  a  verdict  in  favor  of  the  defendant.  The  judg- 
ment entered  pursuant  to  this  direction  was  affirmed  by  the 
Appellate  Division  upon  the  authority  of  its  decision  in  the 
first  appeal.  (52  App.  Div.  84.)  Further  facts  appear  in  the 
opinion. 

S.  Wallace  Dempsey  for  appellant.  To  warrant  a  direction 
of  a  verdict  for  the  defendant  there  must  be  substantially  a 
total  lack  of  evidence  in  favor  of  the  plaintiff,  or  such  a  pre- 
ponderance in  favor  of  defendant's  contention  as  to  make  its 
claim  clear,  and  preclude  all  controversy  to  the  contrary. 
(  \\7tit7iey  V.  Town  of  Ticonderoga,  127  N.  Y.  40.)  Tlie 
injury  which  the  plaintiff  sustained  was  the  result  of  negli- 
gence on  the  part  of  the  commissioner  of  highways.  {Ford- 
ham  V.  Gouverneur  Village^  160  N.  Y.  541 ;  Wilson  v. 
City  of  Troy^  135  N.  Y.  95 ;  Whitney  v.  Town  of  Ticmxde- 
roga^  127  N.  Y.  40;  Cuwming  v.  Gillespie  Co,y  41  Atl.  Rep. 
693 ;  Burrell  v.  Uncapher^  11  Atl.  Rep.  619 ;  SlivizJci  v. 
'  Town  of  Wien,  93  Wis.  460 ;  Patterson  v.  Austt?ij  15  Tex. 
App.  201.)  The  excavation  across  the  highway  was  a  danger- 
ous one,  and  the  commissioner  of  highways  was  bound  to 
guard  travelers  from  it  or  to  warn  them  of  dangers  from 
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it  during  the  darkness  of  the  night.  {Minich  v.  City  of 
Troy,  83  N.  Y.  215 ;  Weed  v.  ViL  of  BaZUton  Spa,  76  N, 
Y.  329.)  The  tile  placed  across  the  traveled  track  were  not 
a  suitable  and  sufficient  barricade  and  protection  from  the 
sluice.  [IlinckUy  v.  Inhab.  of  Somerset,  14  N.  E.  Rep.  166; 
Bills  V.  Town  of  Kaukauna,  68  N.  W.  Rep.  992 ;  Cumming 
V.  Gillespie  Co.,  41  Atl.  Rep.  693 ;  St(icy  v.  Town  of  Phelps, 
47  Hun,  54;  Fordham  v.  Oouvemeur  ViL,  160  N.  Y.  541 ; 
Baker  v.  Grand  Rapids,  111  Mich.  447.)  The  tile,  failing 
to  protect  from  the  sluice,  became  and  were  a  menace  and 
dangerous  obstruction  in  the  highway,  and,  therefore,  the 
highway  commissioner,  in  placing  them  there,  was  guilty  of 
negligence.  {Birdsall  v.  Clark,  73  N.  Y.  73.)  The  com- 
missioner of  highways  was  guilty  of  negligence  in  failing  to 
place  lights  at  or  near  the  excavation.  {Fordham  v.  Gouver- 
iieur  Village,  160  N.  Y.  541 ;  Jones  on  Neg.  §§  82,  85  ;  Place 
v.  Yonkers,  43  App.  Div.  380 ;  Kane  v.  Yonkers,  43  App. 
Div.  599 ;  Brown  v.  Rochester,  35  N.  Y.  S.  R.  602 ;  Johnson, 
V.  Toion  of  Haverhill,  35  N.  H.  74 ;  Winship  v.  Enfield,  42 
N.  H.  197.)  It  cannot  be  held,  as  a  matter  of  law,  that  the 
commissioner  of  highways  did  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances. 
That  was  a  question  for  the  jury,  and  it  was  error  to  hold 
otherwise.  (Sta^y  v.  Town  of  Phelps,  47  Hun,  54 ;  Pettin- 
gill  V.  Yonkers,  116  N.  Y.  564;  Draper  v.  Toxon  of  Ironton, 
42  Wis.  696  ;  Hoxoard  v.  Inhah,  of  Mend4yn,  117  Mass.  585  ; 
Bills  V.  Town  of  Kaukauna,  68  N.  W.  Rep.  992 ;  Cu7nming 
v.  Gillespie  Co,,  41  Atl.  Rep.  693 ;  Jacobs  v.  Inhab,  of  Ban- 
'gor,  16  Me.  187;  Marton  v.  Inhah  of  Frankfort,  55  Me.  46.) 

Edward  R,  O^Malley  for  respondent.  Reasonable  care 
only  is  the  measure  of  duty  resting  upon  the  highway 
commissioner  of  a  town  in  the  care  and  maintenance  of 
the  highways,  and  the  burden  is  on  the  plaintiff  to  show 
some  personal  negligence  on  the  part  of  the  commissioner 
before  the  verdict  can  be  sustained  against  the  defend- 
ant.     {Sutphen   V.   Town  of  North  Hempstead,  80  Hun, 
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411 ;  Waller  v.  Town  of  Hebron^  5  App.  Div.  577  ;  131  N. 
Y.'  447 ;  Favro  v.  Z  <fe  W.  T.  B.  Co.,  4  App.  Div.  241 ; 
Patchen  v.  Town  of  Walton,  17  Div.  App.  158 ;  Shirdan  v. 
Mayor,  12  Misc.  Rep.  47;  Grout  v.  Tow7i  of  Enfield,  11 
App.  Div.  358  ;  Monk  v.  Toicn  of  New  Utrecht,  104  N.  Y. 
552;  IStacy  v.  Town  of  Phelps,  4:1  Hun,  54;  Cleveland  y, 
JV.  J.  S.  Co,,  125  N.  Y.  299.)  There  being  no  negligence 
on  the  part  of  the  highway  commissioner,  there  was  no  lia- 
bil^t}'^  on  the  part  of  defendant.  (  Waller  v.  Town  ofSebron, 
5  App.  Div.  581 ;  Zane  v.  Toum  of  Hancock,  142  N.  Y.  510 ; 
Parn  v.  Tow7i  of  Oyster  Bay,  84  Ilun,  510  ;  Barber  v. 
To2on  of  New  Scotland,  88  Hun,  522 ;  Young  v.  Town  of 
Maco7nb,  11  App.  Div.  480  ;  Corey  v.  Toion  of  Oilboa,  55 
App.  Div.  Ill ;  Osterhouse  v.  Town  of  Bethlehem,  55  App. 
Div.  198.)  There  was  no  duty  resting  upon  the  commissioner 
to  place  lights  upon  the  excavation,  and  to  omit  to  do  so  was 
not  negligence  so  long  as  substantial  and  sufficient  barriers 
were  used.  {Parker  v.  City  of  Colwes,  10  Hun,  531 ;  Sta;te 
V.  Bangor^  30  Me.  341 ;  Severtre  v.  Mayor,  etc,  15  J.  &  S. 
341;  Malloy  v.  iV".  Y,  P,  K  Assn.,  156  N.  Y.  205  ;  Waller 
v.  Toion  of  Hebron,  5  App.  Div.  577 ;  Beltz  v.  City  of 
Yonkers,  148  N.  Y.  67.)  The  highway  was  a  side  road  but 
little  traveled  and  the  same  care  is  not  required  in  keeping  it 
in  condition  for  travel  that  is  required  on  a  road  that  has 
greater  travel,  or  on  streets  in  villages  or  cities.  {Roach  v. 
City  of  Ogdensburg,  91  Hun,  9 ;  Porn  v.  Town  of  Oyster 
Bay,  84  Hun,  513 ;  Hyatt  v.  Trustees,  etc,  44  Barb.  386 ; 
McNish  V.  Yil.  of  Peekskill,  91  Hun,  327 ;  Hope  v.  F.  B. 
C.  Co.,  3  App.  Div.  70.) 

"Werner,  J.  Under  the  provisions  of  the  Highway  Law 
(Sec.  16,  chap.  568,  Laws  1890)  "Every  town  shall  be  liable 
for  all  damages  to  person  or  property  sustained  by  reason  of 
any  defect  in  its  highways  or  bridges,  existing  because  of 
the  negligence  of  any  commissioner  of  highways  in  such 
towns.  *  *  *  "  Under  this  law,  as  under  the  statute  of 
1881,  the  negligence   of  the  highway  commissioner  is  still 
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the  basis  of  liability  and  the  town  is  liable  for  his  neglect 
only  in  the  cases  where  he  was  liable  himself  before  the 
statute  was  enacted.  {Lane  v.  Town  of  Hancock^  142  N. 
Y.  515.)  It  is  not  necessary  in  this  discussion  to  recite 
in  detail  the  duties  of  highway  comn;iissioners  of  towns. 
Stated  in  general  terms,  reasonable  care  in  the  construc- 
tion and  maintenance  of  highways  is  the  measure  of  duty 
resting  upon  the  highway  commissioners  of  towns,  and 
such  municipalities  are  not  liable  for  injuries  which  result 
from  accidents  that  are  not  to  be  anticipated  in  the  exercise 
of  reasonable  forethought  and  prudence.  The  expression 
"  reasonable  care  "  is,  of  course,  purely  relative,  and  must  be 
applied  to  the  circumstances  of  each  particular  case.  What 
would  be  reasonable  care  in  a  given  instance  might  amount  to 
gross  negligence  in  another. 

The  sole  question  presented  for  our  decision  upon  this 
appeal  is  whether  it  can  be  held  as  matter  of  law  that  the 
defendant's  commissioner  of  highways  did  exerqise  the  degree 
of  care  required  by  the  situation  which  he  created  and  which 
made  possible  the  accident  in  which  the  plaintiff  was  injured. 
The  highway  commissioner  undertook  to  repair  the  sluice- 
way in  question  and  left  the  highway  in  the  condition 
which  existed  when  the  accident  occurred.  In  this  respect 
tlie  case  at  bar  is  distinguishable  from  Lane  v.  Town  of 
Hancock  {supra) ;  Glasier  v.  Town  of  Hebron  (131  N.  Y. 
447) ;  Monk  v.  Town  of  New  Utrecht  (104  N.  Y.  552)  and 
other  cases  relied  upon  by  the  defendant,  where  the  ques- 
tion was  whether  the  highway  commissioner  was  negligent  in 
not  guarding  against  dangers  wliich  were  not  of  his  own 
creation.  In  such  cases  the  rule  of  reasonable  care  has  fre- 
quently been  applied  to  existing  conditions  from  which  no 
danger  would  be  anticipated  by  a  commissioner  of  highways 
in  the  vigilant  and  prudent  discharge  of  his  duties ;  or  to  con- 
ditions of  topography,  weather,  area  of  highway  district  and 
other  matters  so  far  beyond  his  practical  control  as  to  enable 
the  courts  to  hold  as  matter  of  law  that  he  was  guilty  of  no 
negligence.    In  the  case  before  us,  we  have  an  entirely  different 
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question.  A  highway  that  was  perfectly  safe  for  travel  was 
torn  up  by  the  highway  coinmissioiier  for  the  purpose  of 
improving  a  sluiceway.  At  the  close  of  the  day  on  which  the 
work  was  undertaken  there  was  an  open  excavation  between 
twenty  and  thirty  inches  in  depth,  seven  feet  in  width  and 
about  sixteen  feet  in  lengtli  across  the  highway.  That  such 
an  excavation,  unguarded  on  a  dark  night,  might  be  danger- 
ous to  the  wayfarer  is  too  apparent  for  discussion.  It  was, 
therefore,  the  obvious  duty  of  the  higlxway  commissioner  to 
protect  this^lace  of  danger  with  suitable  and  sufficient  lights, 
guards  or  barricades.  {Denting  v.  Terminal  Ry,  of  Buffalo 
169  N.  Y.  10.)  The  necessity  for  some  degree  of  protection 
was  evidently  appreciated  by  the  highway  commissioner,  for 
he  attempted  to  guard  against  accident  by  placing  the  tile  which 
had  been  taken  out  of  the  excavation  across  the  traveled  part 
of  the  Mghway  in  the  manner  indicated.  That  the  so-called 
barricade  did  not  serve  the  purpose  for  which  it  was  intended 
is  shown  by  the  result.  Had  there  been  no  attempt  to  barri- 
cade or  guard  this  place  of  danger  the  highway  commissioner 
would  have  been  clearly  guilty  of  negligence.  {Chishohn  v. 
State  of  If,  Y.J  141  N.  Y.  246.)  The  question  presented  on 
the  facts  disclosed  by  the  record  is  whether  the  defendant's  high- 
way commissioner  exercised  reasonable  care  and  prudence  in 
attempting  to  guard  it.  Could  it  be  held  as  matter  of  law 
that  the  defendant  is  liable  simply  because  the  barricade 
proved  to  be  insufficient?  Certainly  not.  Can  the  court 
hold  as  a  legal  proposition  that  the  highway  commissioner  had 
done  his  full  duty,  because  there  was  evidence  that  it  had  not 
been  customary  for  his  predecessors  in  office  to  use  lights  in 
connection  with  barricades  i  We  think  not.  The  night  was 
dark.  A  jury  would  have  been  authorized  to  find  that  the 
barricade  could  not  have  been  seen  without  a  light.  The  plain- 
tiff and  her  husband  had  the  right  to  assume  that  the  highway 
was  safe.  (  Weed  v.  Vil.  of  Ballston  Spa,  76  N.  Y.  329 ;  Pet- 
tingiU  v.  City  of  YonkerSy  116  N.  Y.  564.)  It  was  the  duty 
of  the  highway  commissioner  to  guard  against  such  dangers  as 
could  or  ought  to  hav^  b^en  anticipated  or  foreseen  in  the 
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exercise  of  reasonable  prudence  and  ciire.  {Beltz  v.  City  of 
Yonkers^  148  N.  Y.  67.)  All  of  the  evidence  and  the  cir- 
cnmstances  which  throw  light  upon  tlie  situation  are  to  be 
considered  in  determining  whether  this  degree  of  prudence  and 
care  was  exercised  in  tlie  case  at  bar.  Unless  all  of  these  things 
taken  togetlier  point  so  conclusively  in  one  direction  that  there 
is  no  chance  for  dispute  or  argument,  the  question  cannot  be 
decided  by  the  court  as  one  of  law,  but  must  be  submitted  to 
the  jury  as  one  of  fact.  (  Weed  v.  Village  of  BaUstoih  Spa^ 
76  N.  Y.  329 ;  Ivory  v.  Town  of  Desrpark,  116  N.  Y.  476  ; 
Chi^holm  V.  State  of  iT.  1'.,  supra:  Fordham  v.  Gouver- 
neur  Village,  160  N.  Y.  54l\) 

The  judgment  herein  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlktt,  Martin,  Vann  and  Cullen, 
JJ.,  concur ;  IIaight,  J.,  dissents. 

Judgment  reversed,  etc. 


Harry  Griffiths,  an  Infant,  by  Henry  W.  Griffiths,  Guar- 
dian ad  Litem,  Kespondent,  v.  Metropolitan  Street  Eail- 

inls/       ^^^  Company,  Appellant. 
. 2m 

ill  77  AD   76l     Evidence  —  Privileged    Communication  —  Code   Civ.   Pro.,  §834 

•  — Burden  of  Proof.    Where  the  plaintiff  in  an  action  of  negligence  seeks 

to  exclude  the  testimony  of  a  physician  under  section  834  of  the  Code  of 
Civil  Procedure,  the  burden  rests  upon  him  to  establish  that  it  comes 
within  the  prohibition  of  that  section;  and  where  there  are  no  facts  shown 
which  would  warrant  the  presumption  that  the  relation  of  physician  and 
patient  existed  or  would  justify  the  conclusion  that  such  testimony  had 
any  relation  to  professional  treatment,  its  exclusion  upon  the  ground  that 
it  was  privileged  is  reversible  error. 

Onffit?i8y.  Met.  St.  Ry.  Co.,  63  App.  Div.  86,  reversed. 

(Argued  April  8,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  entered  October  24,  1901,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  reversing  a  judgment  dismissing 
the  complaint  and  reinstating  a  verdict  in  favor  of  plaintiff. 
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On  the  17tli  day  of  April,  1899,  the  plaintiff,  a  boy  between 
seven  and  eight  years  of  age,  was  struck  by  one  of  the  defend- 
ant's north-bound  cable  cars  on  Columbus  avenue,  between 
Ninety-third  and  Ninety-fourth  streets,  in  the  city  of  New 
York.  This  action  is  brought  to  recover  damages  for  the 
injuries  lie  thus  received.  The  accident  occurred  between  five 
and  six  o'clock  in  the  afternoon.  The  day  was  clear  and 
bright.  The  plaintiff  lived  with  liis  parents  at  the  northwest 
corner  of  Columbus  avenue  and  Ninety-third  street.  Just 
before  the  accident  he  had  been  sent  by  his  mother  on  some 
errands.  Having  made  some  purchases  at  a  store  on  the  west 
side  of  the  avenue,  just  below  Ninety-fourth  street,  he  started 
to  cross  the  street  directly  in  front  of  the  store.  He  stood  at 
the  curb  watching  some  men  at  a  manhole  for  a  short  time 
and  then  proceeded  into  the  street  as  far  as  the  easterly  or 
'*  up-town ''  track  of  the  defendant's  road  where  he  waited  for 
an  up  car  to  pass.  Then  he  looked  north  and  south  and 
stepped  upon  the  "  up  track."  While  upon  the  track  and,  as 
he  says,  waiting  for  two  south-bound  cara  to  pass,  he  was 
struck  by  an  up-bound  car.  As  a  result  of  this  collision  one 
of  his  arms  was  fractured  and  one  of  his  legs  was  so  badly 
crushed  that  it  had  to  be  amputated  just  above  the  ankle. 

There  was  a  sharp  conflict  in  the  evidence  as  to  the  distance 
between  the  car  and  the  plaintiff  when  he  stepped  upon  the 
track.  The  plaintiff  testified  that  when  he  attempted  to  cross 
the  track  there  was  no  up-bound  car  in  sight  as  far  south  as 
the  corner  of  Ninety-third  street,  which  was  about  one  hun- 
dred and  fifty  feet  distant;  that  he  did  not  see  it  until  it 
was  two  or  three  houses  from  him ;  that  he  then  attempted  to 
get  off  the  track,  but  the  car  was  coming  so  fast  he  could  not 
get  out  of  the  way .  in  time  to  avoid  the  accident.  Other  wit- 
nesses corroborated  the  plaintiff's  story.  There  was  some  evi- 
dence upon  which  the  jury  had  the  right  to  find  that  the  car 
could  Imve  been  stopped  in  time  to  have  avoided  the  accident 
although  it  was  going  at  full  speed,  and  there  was  conflicting 
evidence  as  to  whether  the  warning  gong  was  sounded  or  not. 
The  plaintiff  was  a  Jbright  intelligent  boy  who,  according  to 
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his  mother's  testimony,  was  capable  of  taking  care  of  himself 
upon  the  street. 

No  motion  to  dismiss  the  complaint  or  for  a  nonsuit  seems  to 
have  been  made  at  the  close  of  plaintiff's  testimony.  After 
all  the  evidence  was  in,  counsel  for  the  defendant  moved  "  to 
dismiss  the  complaint  upon  the  ground  that  the  plaintiff  has 
not  shown  by  a  preponderance  of  proof  that  he  was  free  from 
contributory  negligence  and  that  the  accident  was  caused 
solely  by  the  negligence  of  the  defendant."  The  trial  court 
reserved  decision  upon  this  motion  pending  the  submission  to 
the  jury  of  certain  specific  questions  in  accordance  with  the 
practice  authorized  by  section  1187  of  the  Code  of  Civil 
Procedure. 

The  answers  which  the  jury  returned  to  these  questions 
disclose  that  they  found  that  the  gripman  of  the  car  saw  the 
plaintiff  in  time  to  have  avoided  the  accident ;  that  the 
defendant  was  guilty  of  negligence  which  caused  the  injury, 
and  that  neither  the  plaintiff  nor  his  parents  were  guilty  of 
contributory  negligence.  Plaintiff's  damages  were  fixed  at 
$5,000.  After  the  jury  had  rendered  this  verdict  the  defend- 
ant renewed  the  motion  to  dismiss  and  also  moved  for  a  new 
trial.  No  exception  was  taken  by  the  defendant  to  tho  action 
of  the  trial  court  in  submitting  to  the  jury  the  questions 
whether  plaintiff  was  free  from  contributory  negligence  and 
whether  the  defendant  was  ncij^ligent.  The  trial  court  sub- 
sequently set  aside  the  verdict  and  dismissed  the  complaint 
without  granting  a  new  trial.  The  plaintiff  then  appealed  to 
the  Appellate  Division  from  the  judgment  entered  upon  the 
order  of  the  trial  court  setting  aside  the  verdict  and  dismiss- 
ing the  complaint.  The  Appellate  Division  reversed  the 
order  dismissing  the  complaint  and  reinstated  the  verdict  also 
without  ordering  a  new  triaJ. 

David  B.  Hilly  Charles  F,  Brown^  Theodore  H,  Lord  and 
Henry  A,  Robinson  for  appellant.  The  court  erred  in  exclud- 
ing the  evidence  of  Dr.  Moorhead  as  to  the  plaintiff's  state- 
ment of  the  accident.     (Edington  v.  ^^,  Z.  Itis,  Co.,  77  N. 
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Y.  564  ;  Hewitt  v.  Priine^  21  Wend.  80  ;  Pieraon  v.  People^ 
79  K  Y.  424;  Iloyt  v.  Uoyt,  112  N.  Y.  493;  Brown  v.  R., 
W,  iik  0,  B,  B.  Co.,  45  Hun,  439.) 

Perdinand  E,  M.  Bullowa  for  respondent.  Information 
of  a  character  necessary  for  plaintiff's  treatment  obtained  by 
Dr.  Moorliead  from  him  at  the  hospital  was  privileged,  and 
the  exclusion  thereof  was  not  error.  {Brozek  v.  S.  B,  B.  Co., 
161  N.  Y.  63 ;  Bacon  v.  Frishie,  80  N.  Y.  394 ;  Edington 
V.  M.  L.  Ins.  Co.y  5  Hun,  1 ;  67  N.  Y.  185 ;  Benihan  Caae^ 
103  N.  Y.  573 ;  PeopU  v.  Murphy,  101  N.  Y.  126 ;  Gross- 
man V.  Supreme  Lodge,  25  N.  Y.  S.  R.  843 ;  People  v.  Stout, 
3  Park.  Crim.  Rep.  670 ;  Feeny  v.  L.  I.  B.  B.  Co.,  116  N. 
Y.  375 ;  De  Jong  v.  E.  B.  B.  Co.,  43  App.  Div.  427 ;  Br(mn 
V.  B.,  W.  cfe  O.  B.  B.  Co.,  45  Hun,  439.) 

Wkbner,  J.  The  form  of  defendant's  motion  to  dismiss 
the  complaint  seems  to  concede  that  there  was  some  evidence 
of  defendant's  negligence  as  well  as  plaintiff's  freedom  from 
contributory  negligence.  The  motion  was  based  upon  plain- 
tiff's alleged  failure  to  establish  by  "  preponderance  of  proof 
that  he  was  free  from  contributory  negligence  and  that  the 
accident  was  caused  solely  by  the  negligence  of  the  defend- 
ant." However  that  may  be,  the  facts  involved  in  the  inquiry 
have  been  disposed  of  by  the  learned  Appellate  Division  in 
favor  of  the  plaintiff,  and  this  court  is  bound  by  that  decision. 
The  only  question  presented  by  the  record  which  is  open  for 
our  consideration  arises  upon  an  exception  taken  to  a  ruling 
of  the  learned  trial  court  in  excluding  certain  evidence  of  a 
physician  called  as  a  witness  for  the  defendant.  This  evi- 
dence was  excluded  because  it  was  thought  to  be  within  the 
prohibition  of  section  834  of  the  Code  of  Civil  Procedure, 
which  provides :  "  A  person  duly  authorized  to  practice  physic 
or  surgery,  shall  not  be  allowed  to  disclose  any  information 
which  he  acquired  in  attending  a  patient,  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity."     One  Dr.  Moorehead,  called  as  a  witness  for  the 
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defendant,  testified  that  lie  was  at  the  scene  of  the  accident 
when  the  ambulance  arrived,  but,  aside  from  the  fact  that  he 
rendered  first  aid  to  the  plaintiff  in  the  drug  store  immediately 
after  the  accident,  he  had  no  relation  with  him.  The  rec- 
ord discloses  that  Dr.  Moorehead  was  an  attending  physician 
at  the  J.  Hood  Wright  Memorial  Hospital  where  the  boy  was 
taken,  and  had  ridden  with  the  boy  in  the  ambulance  about 
three  blocks  of  the  way  to  the  hospital ;  that  he  was  also 
a  surgeon  in  the  employ  of  the  defendant,  but  whether 
such  employment  commenced  before  or  after  the  accident 
is  not  disclosed ;  that  he  next  saw  the  boy  about  ten  days 
afterwards  at  the  hospital,  when  he  had  a  talk  with  him, 
as  he  says,  as  part  of  his  duty  toward  the  defendant.  He  was 
then  asked  by  counsel  for  the  defendant,  "  Can  you  state 
whether  or  not,  from  his  conversation,  he  was  suffering  any 
pain,  or  whether  he  talked  with  you  and  understood  you  ? " 
Tiie  court  here  interposed  and  said  :  "  We  will  settle  the  ques- 
tion of  the  admissibility  of  his  evidence."  The  witness  was 
then  permitted  to  continue,  saying :  "  I  then  asked  him  to 
tell  me  the  details  of  his  accident  and  T  received  some  reply 
from  him."  At  this  point  a  discussion  ensued  between  coun- 
sel and  court,  at  the  conclusion  of  which  the  court,  after 
expressing  doubt  as  to  the  admissibility  of  the  testimony,  said, 
"  I  will  give  you  an  exception,"  although,  up  to  that  time,  no 
objection  appears  upon  the  record.  Tlie  witness  then  stated  : 
'^  I  did  not  in  the  hospital  at  this  time  ten  days  afterwards  go 
to  treat  him  in  any  sense  as  a  physician."  The  doctor  was 
then  interrogated  by  counsel  for  the  defendant  as  follows : 
"  Q.  Did  you  have  any  talk  with  him  as  to  tliat  condition,  or 
only  as  to  the  way  in  which  the  accident  happened  ? "  "  A.  It 
was  entirely  as  to  the  method  of  the  accident."  *'  Q.  So  that 
whatever  he  said  to  you  was  entirely  distinct  from  any  treat- 
ment or  visit  of  a  physician  or  anything  of  that  sort?"  "A. 
Entirely  so."  The  counsel  for  the  defendant  here  said  :  "  I 
now  renew  the  question."  Whereupon  the  court  further 
interrogated  the  witness,  eliciting  from  him,  in  substance,  that 
he  did  not  think   that  the    plaintiff   knew  that   he  was  the 
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physician  who  treated  him  at  the  drug  store  and  that  he  did 
not  advise  him  of  the  fact  until  after  the  plaintiff  had  given 
him  a  statemeut.  This  ended  the  examination  of  the  witness, 
and  the  court  said  :  "  It  is  rather  a  narrow  question.  But  I 
think  the  doctor  came  there  with  the  assumed  authority  that 
a  doctor  would  have  in  such  a  place  and  that  any  talk  that  he 
liad  with  the  boy  was  privileged."  To  this  the  coimsel  for  the 
defendant  excepted.  It  is  to  be  observed  that  there  is  no 
exception  which  sharply  points  to  the  evidence  excluded  by 
the  court,  but,  we  think,  there  is  enough  in  the  record  to  indi- 
cate that  the  court  ruled  out  all  evidence  of  the  witness  as  to 
any  conversation  he  had  with  the  plaintiff  concerning  the 
details  of  the  accident  and  how  it  occurred.  To  bring  the 
evidence  of  a  physician  within  the  prohibition  of  the  Code 
section  above  quoted,  three  elements  must  coincide :  1.  The 
relation  of  physician  and  patient  must  exist.  2.  The  informa- 
tion must  be  acquired  while  attending  the  patient.  3.  The 
information  must  be  necessary  to  enable  the  physician  to  act 
in  that  capacity.  Upon  the  evidence  disclosed  by  the  record, 
it  is  doubtful  whether  either  of  these  requisites  were  estab- 
lished in  the  case  at  bar.  It  is  true  that  Dr.  Moorehead  did 
render  first  aid  to  the  plaintiff  and  rode  with  him  in  the 
ambulance  for  a  distance  of  three  blocks.  But  the  physician 
testified  that  thereafter  he  had  no  relation  to  the  plaintiff, 
either  as  an  ofScial  of  the  hospital  or  otherwise,  until  about 
ten  days  after  the  accident  when,  as  a  part  of  his  duty  to  the 
defendant,  he  saw  the  plaintiff  at  the  hospital.  There  is  noth- 
ing in  the  record  to  disclose  the  nature  and  purpose  of  this 
visit  except  the  doctor's  statement  that  it  was  made  as  part  of 
his  duty  to  the  defendant  by  whom  he  was  then  employed, 
and  that  the  doctor  did  not  go  to  the  hospital  to  treat  the 
plaintiff  "  in  any  sense  as  a  physician." 

It  is  the  well-settled  rule  that  the  burden  of  showing  that 
evidence  sought  to  be  excluded  under  this  section  is  within 
the  prohibition  of  the  statute,  rests  upon  the  party  seeking  to 
exclude  it.  {People  v.  Koemer^  154  N.  Y.  365 ;  Fisher  v. 
Fisher,  129  N.  Y.  654;  PeopU  v.  Schuyler,  106  N.  Y.  298; 
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Ediyigton  v.  JEUia  Life  Ins.  Co,^  77  N.  Y.  564.)  In  People 
V.  Koerner  {supra)  we  find  the  latest  expression  of  the  rule 
in  this  court,  where  it  is  laid  down  by  Judge  Martin,  as  fol- 
lows :  "  Where  the  testimony  of  the  physician  is  sought  to  be 
excluded  under  the  provisions  of  that  section  (834)  of  the 
Code,  the  burden  is  upon  the  party  seeking  to  exclude  it  to 
bring  the  case  within  its  provisions.  He  must  make  it  appear 
not  only  that  the  information  which  he  seeks  to  exclude  was 
acquired  by  the  witness  while  attending  the  patient  in  a  pro- 
fessional capacity,  but  also  that  it  was  necessary  to  enable  him 
to  perform  some  professional  act."  Here,  there  are  no  facts 
shovm  which  would  warrant  the  presumption  that  the  relation 
of  physician  and  patient  existed,  or  that  would  justify  the  con- 
clusion that  the  conversation  which  the  doctor  was  about  to 
give  had  any  relation  to  professional  treatment.  There  may 
be  circumstances  in  which  it  is  necessary  for  a  physician  to 
inquire  of  a  patient  how  an  accident  happened  in  order  to 
properly  treat  him.  But  that  is  not  true  in  all  cases,  and  no 
such  necessity  was  shown  in  the  case  at  bar.  In  People  v. 
Schuyler  (supra)  a  jail  physician  was  called  to  state  his  opin- 
ion as  to  the  sanity  of  the  defendant,  and,  notwithstanding 
the  fact  that  the  witness  had  examined  the  defendant  in  his 
professional  capacity,  he  was  allowed  to  testify,  and  this  court 
sustained  the  ruling.  In  Edington  v.  jEtna  Life  Ins,  Co, 
{supra)  the  physician  had  treated  the  assured  professionally, 
but  the  relation  had  ceased  some  time  before  the  death  of  the 
assured.  He  was  asked  if  the  assured  was  cured  when  he  left 
the  witness'  hands,  and  what,  generally,  was  his  physical  con- 
dition. These  questions  were  excluded,  and  this  court  decided 
that  the  ruling  was  erroneous.  In  the  case  at  bar  the  witness 
expressly  stated  that  the  information  which  he  obtained  from 
the  plaintiff  was  distinct  from  any  treatment  as  a  physician, 
and  that  the  conversation  was  simply  as  to  the  details  of  the 
accident.  No  fact  was  brought  out  tending  in  any  way  to 
contradict  him.  If  it  had  appeared  that  the  information  was 
at  all  necessary  to  enable  the  witness  to  treat  the  plaintiff  pro- 
fessionally, the  trial  judge  would  have  been  justified  in  exclud- 
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ing  the  evidence.  Where  the  party  seeking  to  exclude  the 
evidence  shows  facts  wliich  indicate  that  the  information  was 
necessary  for  professional  treatment,  the  trial  judge  is  the 
sole  judge  of  its  admissibility,  notwithstanding  the  physician's 
statement  to  the  contrary.  {Bacooi  v.  Frisbie^  80  N.  Y.  399.) 
The  decision  of  the  question  of  fact  which  arises  under  such 
circumstances  rests  in  the  discretion  of  the  trial  judge,  subject 
to  review  by  the  Appellate  Division.  Where,  however, 
there  is  nothing  to  show  that  it  was  necessary  for  this  pur- 
pose, it  does  not  fall  within  the  condemnation  of  the  stat- 
ute. The  information  sought  need  not  be  confidential  in 
its  nature  {lieniha/fi  v.  Dennin^  103  N.  Y.  573),  but  it  must 
appear  in  some  way  that  it  was  necessary  to  enable  the 
physician  to  act  in  his  professional  capacity.  It  is  true 
that  in  Feeney  v.  Z.  /.  B.  li.  Co.  (116  N.  Y.  375,  380), 
Judge  Vann  quotes  with  approval  the  language  of  the  opin- 
ion in  Edington  v.  Mut.  Z.  Ins.  Co.  (67  N.  Y.  185,  194) 
to  the  effect  that  where  a  physician  has  attended  a  patient 
professionally,  and  is  called  to  testify  as  to  information 
secured  from  the  patient,  "  it  must  be  assumed  from  the  rela- 
tionship existing  that  the  information  would  not  have  been 
imparted  except  for  the  purpose  of  aiding  the  physician  in 
prescribing  for  the  patient."  But  what  was  said  in  the 
Feeney  case  was  proper  in  both  cases  in  view  of  the  facts 
there  presented.  In  the  Feeney  case  the  plaintiff  had  con- 
sulted the  physician  in  his  professional  capacity  the  day  after 
she  was  hurt. .  The  physician  was  asked  whether  he  had  con- 
versed with  her  about  her  injuries,  and  whether  he  made  an 
examination  of  her  at  that  time.  Both  questions  were  held 
to  have  been  properly  ruled  out.  In  that  case  every  element 
necessary  to  bring  the  questions  within  the  prohibition  of  the 
statute  was  present.  The  relation  of  physician  and  patient 
was  established,  the  witness  was  attending  in  his  professional 
capacity,  and  the  information  which  he  obtained  from  the 
patient  was  plainly  necessary  to  enable  the  witness  to  act  in 
that  behalf.  In  the  Edington  case  the  information  given  to 
the  physicians  was  plainly  necessary  to  enable  them  to  act  in 
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their  professional  capacity.  In  Reiiihan  v.  Dennin  (103  N. 
Y.  573)  Judge  Earl  said :  "  It  is  not  disputed  and  could  not 
well  be,  that  the  information  obtained  by  tlie  witness  was 
necessary  to  enable  him  to  act  in  his  professional  capacity." 
In  Orattan  v.  Met  Life  Ins.  Co.  (80  K  Y.  281,  296)  the 
questions  excluded  were  plainly  within  the  prohibition  of  the 
statute,  and  the  court  was  careful  to  limit  the  rule  there  laid 
down  to  the  particular  circumstances  of  that  case. 

We  think  the  plaintiff  in  the  case  at  bar  did  not  successfully 
sustain  the  burden  of  sliowing  that  the  evidence  excluded  was 
within  the  prohibition  of  the  statute.  In  arriving  at  this  con- 
clusion we  are  not  laying  down  a  general  rule.  The  stataite 
states  the  general  rule  and  we  simply  decide  that  the  peculiar 
facts  of  this  particular  case  do  not  come  within  its  operation. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin  and  Cullen, 
JJ.,  concur;  Yann,  J.,  not  voting. 

Judgment  reversed,  etc. 
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Janet  Rudd  et  al.,  as  Executrices  and  Trustees  under  the 
Will  of  George  Rudd,  Deceased,  Respondents,  v.  Annie 
E.  Cornell,  Individually,  and  as  Administratrix  of  Gen- 
evieve M.  Rudd,  Deceased,  Appellant,  and  Janet  Rudd 
et  al.,  Respondents. 

1.  Will  —  Construction  —  Contingent  Interest.  Under  a  wiU  pro- 
viding that  the  testator's  estate  be  held  in  trust  during  the  life  of  the  sur- 
vivor of  his  two  youngest  childreu,  and  directing  that  the  executrices, 
during  the  continuance  of  the  trust,  apply  one-third  of  the  income  to  the 
use  of  the  testator's  vrife  and  the  residue  to  the  use  of  his  children  in 
equal  shares,  the  share  of  a  deceased  child  leaving  issue  to  be  paid  to 
such  issue,  and  further  providing  that  upon  the  termination  of  the 
trust  two-thirds  of  the  trust  estate,  if  his  wife  is  living,  and  the  whole  if 
she  is  dead,  shall  be  divided  between  his  children  then  living  and  the 
issue  of  any  deceased,  such  issue  to  take  the  share  of  its  deceased  parent 
—  a  granddaughter  of  the  testator  whose  parent  is  dead,  takes  only  a 
contingent  or  defeasible  estate  or  interest  in  the  income  or  principal  of 
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the  trust  property  which  will  not  vest  until  the  end  of  the  trust  period, 
or  if  vested,  will  be  divested  by  her  death  during  the  continuance  of  the 
triist. 

2.  Judgment  —  Res  Judicata  —  Trust.  A  statement  in  an  interlocu- 
tory judgment  rendered  in  a  partition  suit,  that  a  certain  beneficiary  under 
a  testamentary  trust  is  entitleil  to  a  specified  portion  of  the  proceeds  of 
sale,  is  not  binding  upon  the  other  beneficiaries  where  their  rights  as 
between  themselves  were  not  drawn  in  issue,  and  the  final  judgment 
raereh'  determined  that  one -half  of  the  proceeds  of  sale  should  be  paid 
to  the  ex(;cutrices  under  the  will  for  the  purposes  of  the  trust  created 
by  it. 

3.  Evidence  —  Burden  op  Proof  —  Estoppel.  One  who  sets  up  a 
judgment  as  an  estoppel  has  the  burden  of  proof  to  show  that  the  ques- 
tions in  issue  in  the  pending  suit  were  litigated  and  determined  in  the 
action  in  which  the  judgment  was  rendered. 

4.  Judgment — Construction  of  the  Term  "Remainder  in  Fee.*' 
A  statement  in  the  referee's  report  and  in  the  interlocutory  judgment 
rendered  in  a  partition  suit,  that  a  designated  beneficiary  under  a  testa- 
mentary trust  is  entitled  to  **  a  remainder  in  fee  "  in  a  specified  part  of 
the  premises  sought  to  be  partitioneil,  does  not  import  a  fee  simple  abso- 
lute or  effect  any  change  or  enlargement  of  the  beneficiary's  interest  or 
estate  beyond  that  given  by  the  will. 

5.  Effect  of  Judgment  in  Action  of  Accounting.  A  judgment 
rendered  in  an  action  for  an  accounting  whereby  it  was  decreed  that  a 
designated  beneficiary  uuder  a  testamentar}'*  trust  was  entitled  to  a  speci- 
fied share  of  the  accrued  income  in  the  hands  of  the  trustees  is  not  con- 
clusive in  a  later  action  to  determine  the  disposition  of  income  accruing 
subsequently  to  the  death  of  the  beneficiary  whose  share  is  claimed  under 
the  terms  of  the  will  creating  the  trust  b}'  her  next  of  kin  and  heir  at  law. 

Rudd  V.  Cin-neU,  58  App.  Div.  207,  aflirmed. 

(Argued  April  3,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  March 
11,  1901,  affirming  a  judgment  in  favor  of  plaintiflFs  entered 
upon  the  report  of  a  referee. 

Tlie  action  was  brought  for  an  accounting  by  the  plaintiflEs 
as  trustees  under  the  last  will  and  testament  of  George  Rudd, 
deceased.  It  also  involved  the  construction  of  the  third 
clause  of  the  testator's  will.  The  appellant,  individually  and 
as  administratrix  of  the  estate  of  Genevieve  M.  Kudd, 
deceased,  appeared  and  answered,  alleging  that  her  intestate 
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was  entitled  to  a  portion  of  both  the  income  and  corpus  of 
the  estate  of  the  plaintiffs'  testator,  and  that  npon  her  death 
the  appellant,  her  mother,  and  only  next  of  kin  and  heir  at 
law,  became  entitled  to  the  share  of  her  deceased  daughter. 
She  also  alleged  that,  by  two  previous  judgments  between  the 
parties,  the  will  of  the  testator  was  construed  to  the  effect 
that  Genevieve  was  entitled  to  a  share  in  the  income  of  the 
trust  estate  and  had  a  remainder  in  fee  in  the  trust  property, 
and  that  such  construction  was  res  a(J judicata  and  a  bar  to 
any  different  construction  of  the  will. 

George  Kudd  died  in  the  city  of  New  York  September  14, 
1884,  leaving  a  last  will  and  testament  dated  August  27, 1870, 
and  a  codicil  executed  August  28,  1880.  He  left  him  surviv- 
ing his  widow,  Janet  Kudd,  and  five  children,  Eliza  M.  Kudd, 
George  Kudd,  Jr.,  Mary  F.  Kudd,  Marvin  W.  Kudd  and 
Althea  S.  Kudd.  By  his  will  the  testator  provided  for  the 
payment  of  his  debts  and  funeral  expenses,  gave  his  wife  all 
his  household  furniture,  printed  books  and  plate,  and  then 
followed  the  third  paragraph  of  his  will :  "  Third.  I  do  give, 
devise  and  bequeath  to  my  executors  hereinafter  named,  the 
survivors  and  survivor  of  them  all  the  rest,  residue  and  remain- 
der of  my  estate  real  and  personal  wheresoever  and  whatsoever, 
in  trust  and  for  tlie  purposes  following;  that  they  invest  my 
personal  property  on  bonds  secured  by  mortgages  on  real  estate, 
or  stocks  of  a  permanent  character,  and  that  they  rent  my  real 
estate,  and  that  during  the  lives  of  my  two  children  Marvin 
W.  Kudd,  and  Allie  Kudd  and  the  survivor  of  them  that  they 
apply  one-third  of  the  net  rents  and  income  of  my  said  estate 
to  the  use  of  my  said  dear  wife  Janet  for  and  during  the 
term  of  her  natural  life,  if  she  shall  so  long  live,  and  that  they 
apply  the  residue  of  said  rents  and  income,  and  the  whole 
thereof  after  the  decease  of  my  wife,  to  the  use  of  my  chil- 
dren, viz.  Eliza  Moore  Kudd,  George  Kudd,  Mary  Frances 
Kudd,  Marvin  W.  Kudd  and  Allie  Kudd,  in  equal  shares, 
and  in  case  either  of  them  shall  die  before  the  death  of  the 
survivor  of  my  said  two  chihlren  Marvin  and  Allie  leaving 
lawful  issue  surviving,  then  the  share  of  the  one  so  dying  to 
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be  paid  over  to  such  issue,  if  one  solely,  if  more  than  one 
jointly  and  equally,  but  if  the  one  so  dying  leave  no  lawful 
issue  surviving  then  such  share  to  be  paid  to  the  survivors; 
and  upon  the  death  of  the  survivor  of  my  said  two  children 
Marvin  and  Allie  then  upon  the  further  trust  that  my  said 
executors  or  the  survivor  of  them  do  divide  my  estate  and  pay 
one-third  thereof  to  my  wife,  if  she  shall  then  be  living  and 
one  share  of  the  residue  thereof  (and  of  the  whole  if  my  said 
wife  shall  have  deceased)  to  each  one  of  m^^  children  who  shall 
then  be  living,  and  to  the  issue  of  such  of  them  who  shall  ' 
have  died,  leaving  lawful  issue  him  or  her  surviving  such 
issue  to  take  the  share  of  the  parent,  if  one  solely,  if  more 
ihan  one  jointly  and  equally  ;  provided  that  if  in  the  judgment 
of  my  executors  it  shall  be  most  to  the  interest  of  my  estate 
that  ray  unimproved  real  estate  shall  be  sold  before  the 
division  herein  directed,  or  for  the  purposes  of  division,  then 
I  do  authorize  and  empower  my  said  executors  to  sell  and 
conve}^  the  same  to  the  purchasers  or  purchaser  thereof,  and 
until  the  said  division  that  they  invest  the  proceeds  of  sale 
and  pay  the  income  thereof  as  hereinbefore  directed  And 
provided  further  that  in  case  of  any  damage  or  destruction 
to  any  of  my  buildings  by  lire,  and  the  amounts  of  the 
policies  of .  insurance  should  not  be  sufficient  to  repair  or 
rebuild  the  same,  my  executors  are  authorized  and  requested 
to  repair  or  rebuild  the  same  as  the  case  may  be,  and  to 
apply  any  monies  from  my  estate  necessary  for  the  pur- 
pose. The  provisions  herein  made  for  my  said  wife  are  to 
be  accepted  by  her  in  lieu  and  bar  of  dower  and  other  claim 
on  my  estate.  And  I  do  nominate  and  appoint  my  said 
dear  wife  the  guardian  of  the  persons  and  estates  of  my 
minor  children  during  their  minorities,  and  I  authorize  the 
share  of  the  income  of  my  said  estate  to  which  my  minor 
children  are  entitled,  shall  be,  during  their  minorities,  paid  to 
her,  and  that  her  receipt  therefor  shall  be  a  discharge  to  my 
executors ;  and  I  do  nominate  and  appoint  my  said  wife  Janet 
executrix,  and  my  brother  Joseph  Rudd,  and  my  brother-in* 
law,  John  T.  Wait,  executors  of  this  my  last  will  and  testa- 
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ment.''  By  his  codicil  he  revoked  the  appointment  of  his 
brother  and  brother-in-law  as  such  executors,  and  appointed 
his  wife  and  daughter  Eliza  and  Mary  as  executrices  thereof. 
The  will  was  probated  both  as  a  will  of  real  and  personal 
property,  and  the  executrices  duly  (qualified  as  such.  Marvin, 
one  of  the  persons  for  the  period  of  whose  lives  the  trust  was 
created,  died  in  March,  18S8,  leaving  his  wife,  the  defendant 
Annie  E.  Cornell,  and  his  daughter  Genevieve  his  only  next 
of  kin  and  heir  at  law.  Genevieve  died  in  November,  1897, 
leaving  the  appellant  her  sole  next  of  kin  and  heir  at  law. 
Eliza  died  in  August,  1892;  Mary  in  January,  1894,  and 
neither  left  issue.  The  testator's  widow,  his  son  George  and 
daughter  Althea  are  still  living.  George  had  a  wife  and  one 
child  at  the  death  of  his  father,  and  at  the  commencement  of 
this  action  he  h^vd  four  other  children,  who  now  survive  and 
are  the  four  infant  defendants  herein.  The  trust  created  by 
the  will  has  not  yet  terminated,  the  period  for  distribution 
being  postponed  until  the  death  of  Althea. 

David  B,  Hill  and  John  E,  Parsons  for  appellant.  Upon 
the  death  of  the  testator  the  estate  vested  in  his  children,  sub- 
ject to  the  execution  of  the  trust;  and  upon  the  death  of 
Marvin  W.  Kudd,  one  of  the  children,  before  the  termination 
of  the  said  trust,  his  share  of  the  estate  became  vested,  w^ith- 
out  limitation  or  restriction,  in  his  surviving  issue,  to  wit, 
Genevieve  Rudd,  and  she  having  died,  her  share  goes  to  her 
mother,  Mrs.  Cornell,  as  her  sole  heir  and  next  of  kin. 
{Matter  of  Tompkiixs^  1 54  N.  Y.  634 ;  Camphell  v.  Stokes^  142 
N.  Y.  23;  Conndhj  v.  O'Brien,  166  N.  Y.  408;  Ilersee  v. 
Simpson,  154  X.  Y.  496 ;  Byrnes  v.  Stihoell,  103  JJ.  Y.  460; 
Corse  V.  Chapman,  153  N.  Y.  467;  Jennings  v.  Barry,  5 
Dem.  531;  Patterson  v.  Ellis,  11  Wend.  260;  Robert  v. 
Corning,  89  N.  Y.  241  ;•  Van  Brunt  v.  Van  Brunt,  111  N. 
Y.  187.)  The  rights  and  interests  of  the  parties  are  res 
culjuilicata,  (Learlft  v.  Woleott,  95  N.  Y.  212;  Patrick  \, 
Shaffer,  94  N.  Y.  430;  Jackson  v.  Van  Zamlt,  12  Johns. 
176 ;  Lott  v.  Wyckoff,  2  N.  Y.  357.) 
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Aiisten  G.  Fox  and  Robert  Thorne  for  respondents.  The 
testator^s  intention  was  to  keep  Iiis  estate  together  until  the 
death  of  the  survivor  of  his  two  youngest  children,  and  to  dis- 
tribute it  among  Ids  widow,  should  she  then  be  living,  and 
such  of  his  descendants  as  should  then  be  living.  {Matter  of 
Boer,  147  N.  Y.  348  ;  Townsend  v.  Frornrner,  125  N.  Y.  468  ; 
Matter  of  Brown^  154  JS".  Y.  314  ;  Clark  v.  Cammann^  160 
N.  Y.  315 ;  Dougherty  v.  Thompson,  167  N.  Y.  484 ;  Ca%- 
caden^s  Appeal^  153  Penn.  St.  170  ;  Sinith  v.  Edwards^  88 
N.  Y.  92;  3  Jarman  on  "Wills  [5th  Am.  ed.],  640 ;  Yinceiit 
V.  Newhouse,  83  N.  Y.  505 ;  Bi%8<yii  v.  W.  S.  R.  R,  Co.,  143 
N.  Y.  125.)  The  right  of  Genevieve  M.  Eudd  to  a  share  of 
income  ceased  upon  her  death.  {Dougherty  v.  Thompson, 
54  App.  Div.  456 ;  Hoppock  v.  Tucker,  59  N.  Y.  202 ; 
Ddafield  v.  Shipman,  103  N.  Y.  463 ;  MatUr  of  Tonip- 
kins,  154  N.  Y.  634 ;  Matter  of  Viele,  35  App.  Div.  211 ; 
Cochrane  v.  Schell,  140  N.  Y.  516.)  There  is  nothing,  either 
in  the  referee's  report  or  in  the  interlocutory  decree  in  the 
partition  suit  or  in  the  judgment  in  the  accounting  suit  of 
1895,  which  decides  that  Genevieve  M.  Rudd  had  an  absolute 
indefeasible  vested  fee  in  remainder  even  in  the  land  involved 
in  that  suit.  (1  R.  S.  723,  §  14 ;  Campbell  v.  Stokes,  142  N. 
Y.  23.)  The  plea  of  estoppel  by  judgment  is  not  sustained 
by  a  finding  in^the  referee's  report  or  by  the  interlocutory 
decree  confirming  such  finding,  and  the  final  decree  contains 
no  adjudication  on  the  subject  of  Genevieve's  interest. 
(Freeman  on  Jiidgments  [4th  ed.],  §  251 ;  Bigelow  on  Estop- 
pel [4th  ed.],  56  ;  Webb  v.  Btcckalew,  82  N".  Y.  555 ;  Revere 
Co.  V.  Dimock,  90  N.  Y.  33 ;  Springer  v.  Bien,  128  N.  Y. 
99 ;  Stokes  v.  Stokes,  155  N.  Y.  581 ;  Russell  v.  Lathrop, 
122  Mass.  300 ;  S.  D.  Co.  v.  La  Grange,  3  C.  P.  Div.  67 ; 
Ctimmins  v.  Herron,  L.  R.  [4  Ch.  Div.]  787 ;  Craighead  v. 
Wilson,  18  How.  [U.  S.]  199 ;  Hermiston  v.  Stamtlvorp,  2 
Wall.  106,  112 ;  Kane  v.  Whittick,  8  Wend.  219.) 

Martin,  J.     This  controversy  relates  solely  to  the  proper 
disposition   of  the  portion  of  the  estate  of  George  Rudd, 
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deceased,  to  which,  under  his  will,  Genevieve  M.  Kudd  would 
have  been  entitled  if  she  were  still  living  and  survived  the 
trust  term  created  thereby.  The  determination  of  this  ques- 
tion involves  the  construction  of  the  third  paragraph  of  the 
testator's  will.  He  thereby  gave  all  his  residuary  estate  to 
his  executors,  in  trust,  to  invest  the  personal  property  and  to 
rent  the  real  estate,  and  then,  in  effect,  provided  that  during 
the  life  of  the  survivor  of  his  two  children  Marvin  and  AUie, 
his  executors  should  apply  one-third  of  the  rents  and  income 
to  the  use  of  his  wife  during  her  life,  apply  the  residue  to  the 
use  of  his  five  children,  Eliza,  George,  Mary,  Marvin  and 
AUie,  in  equal  shares,  and  if,  before  the  death  of  tlie  survivor 
of  Marvin  and  AUie,  any  child  should  die  leaving  issue,  then 
the  share  of  the  one  so  dying  was  to  be  paid  to  such  issue, 
but  if  no  issue  survived,  then  such  share  was  to  be  paid  to  the 
surviving  children  of  the  testator.  The  devise  and  bequest  to 
the  executors  was  also  upon  the  further  trust  that  upon  the 
death  of  the  survivor  of  his  two  children  named,  the  executors 
should  divide  the  estate  and  pay  one-third  to  his  Wife  if  living, 
and  one  share  of  the  residue  thereof  to  each  one  of  his  chil- 
dren who  should  then  be  living,  and  to  the  issue  of  any  who 
should  have  died  leaving  lawful  issue,  such  issue  to  take  the 
share  of  its  deceased  parent.  If  the  wife  died  before  the 
death  of  such  survivor,  then  upon  the  termination  of  the  trust 
the  whole  trust  estate  was  to  be  divided  between  his  children 
and  grandchildren,  the  latter  to  take  the  share  of  the  parent, 
if  one  solely,  if  more  jointly  and  equally. 

As  the  trust  term  was  measured  by  the  lives  of  his  youngest 
children,  it  is  manifest  that  the  testator  intended  to  suspend 
the  vesting  or  devolution  of  the  title  to  his  property  as  long 
as  possible  and  not  offend  against  the  statute.  That  he 
intended  his  wife  should  have  one-third  of  the  income  during 
her  life  if  the  trust  should  so  long  continue,  and  if  not  that 
she  should  then  receive  one-third  of  the  principal  of  the  trust 
estate,  there  is  no  doubt.  It  is  quite  as  obvious  that  it  was  his 
intention  at  the  termination  of  the  trust  that  two-thirds  of  the 
trust  estate,  if  his  wife  were  living  and  the  whole  if  she  were 
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dead,  should  be  divided  between  hie  children  who  were  living 
at  that  time,  subject  only  to  the  provision  as  to  the  previous 
death  of  a  child  leaving  lawful  issue.  Thus  the  only  disputed 
question  is  whether  in  case  of  the  death  of  one  of  his  children, 
leaving  issue,  it  was  the  intent  of  the  testator  that  such  grand- 
child should  take  the  same  interest  in  his  estate  that  its  parent, 
if  living,  would  have  taken.  That  the  testator  intended  that 
each  of  his  children  should  take  only  a  contingent  or  defeasible 
estate  or  interest  in  the  trust  property  wliich  would  not  vest 
until  the  end  of  the  trust  period,  or,  if  vested,  would  be 
divested  by  the  death  of  such  child  during  the  continuance  of 
the  trust,  cannot  be  successfully  denied.  But  it  is  claimed  that 
tlie  third  paragraph  of  the  will  indicates  a  purpose  to  confer 
upon  the  grandchildren  an  estate  greater  and  superior  to  that 
given  to  the  children.  The  contention  is  that  there  is  no 
express  provision  in  the  will  limiting  the  ownership  or  dis- 
position of  the  share  of  a  grandchild  to  such  as  should  be 
living  at  the  termination  of  the  trust,  and,  hence,  the  title  of 
Genevieve  to  the  share  of  her  father  at  once  vested  and  upon 
her  death,  intestate,  it  was  inherited  by  the  appellant.  It  is 
argued  that  if  the  testator  had  intended  to  limit  or  restrict  the 
estate  of  the  grandchildren  to  the  same  as  he  gave  to  his  chil- 
dren, there  would  have  been  an  express  provision  to  that 
efEect.  While  this  argument  is  not  without  some  force,  still, 
when  we  consider  the  provision  that  such  grandchildren  were 
to  take  the  share  of  their  parents,  we  think  it  indicates  a  plain 
intention  to  give  his  grandchildren  only  such  interest  or  estate 
as  their  parents  would  have  had  if  living,  and  that  the  omis- 
sion to  repeat  the  words  "  shall  then  be  living  "  after  the  pro- 
vision as  to  grandchildren  is  overcome  by  that  statement  when 
considered  in  connection  with  the  other  provisions  of  the  will 
which  disclose  that  the  obvious  scheme  and  purpose  of  the 
testator  was  that  his  grandchildren  should  take  only  the  share 
or  interest  of  their  parents. 

It  is  to  be  observed  that  the  will  contains  no  words  of  gift 
to  the  children  or  grandchildren  either  of  the  income  or  of 
the  principal.     The  income  the  trustees  are  directed  to  apply 
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to  the  use  of  the  testator^s  wife,  children  or  grandchildren, 
while  at  the  termination  of  the  trust  the  body  of  the  estate  is 
to  be  divided  among  his  wife,  children  and  grandchildren  if 
the  wife  shall  be  living,  if  not,  between  the  children  and 
grandchildren.  Thus,  it  is  obvious  that  it  was  the  intent  of 
the  testator  that  both  income  and  principal  should  bo  applied 
and  divided  among  persons  living  at  the  time  when  such 
application  or  division  was  to  l>e  made,  and  that  the  condition 
of  survivorship  which  was  annexed  to  the  rights  of  children 
was  intended  to  be  annexed  to  the  rights  of  grandchildren. 
Obviously  the  gift  was  in  future  and  not  present,  and,  hence, 
falls  within  the  rule  that  where  the  only  gift  is  in  the  direc- 
tion to  pay  or  divide  at  a  future  time,  the  case  is  not  to  be 
ranked  with  those  in  which  the  payment  or  division  only  is 
deferred,  but  is  one  in  which  time  is  the  essence  of  the  gift. 
There  are  in  this  will  no  words  or  provisions  which  import  a 
present  or  vested  gift  or  which  indicate  such  an  intent.  The 
rule  that  where  there  is  no  gift  but  by  a  direction  to  execu- 
tors or  trustees  to  pay  or  divide,  and  to  pay  at  a  future  time, 
the  vesting  in  a  beneficiary  will  not  take  place  until  that  time 
arrives,  is  a  canon  of  interpretation  which  is  fully  established 
by  the  decisions  of  this  court.  (  Warner  v.  Durant,  76  N. 
Y.  136;  Smith  v.  £d wards,  88  N.  Y.  92,  103;  Ddaney  v. 
McCarviaelc,  88  K  Y.  174,  183;  Delafield  v.  Shiprnan,  103 
N.  Y.  463,  467;  Shipman  v.  lioll'uis,  98  N.  Y.  311 ;  MaUer 
of  GranCy  164  N.  Y.  71.)  That  there  were  words  of  gift  to 
the  executors  in  trust,  does  not,  we  think,  affect  the  rule 
applicable  to  the  beneficiaries  among  whom  the  income  and 
body  of  the  estate  were  to  be  divided.  "  Where  final  division 
and  distribution  is  to  be  made  among  a  class  the  benefits  of 
the  will  must  be  confined  to  those  persons  who  come  within 
the  appropriate  category  at  the  date  when  the  distribution  or 
division  is  directed  to  be  made.  {Bisson  v.  TT.  S.  H.  JR.  Co,, 
143  N.  Y.  125 ;  Goehel  v.  Wolf,  113  N.  Y.  405,  411 ;  Teed 
v.  Miwton,  60  N.  Y.  506 ;  MaUer  of  Smith,  131  N.  Y.  239, 
247.)  In  such  cases  the  gift  is  contingent  upon  survivorship, 
and  if  it  vests  at  all  before  the  date  of  distribution  it  is  sub- 
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ject  to  be  divested  by  the  death  before  that  time  of  a  person 
presumptively  entitled  to  share  in  the  distribution."  {Matter 
of  Boer,  147  N.  Y.  348,  353.) 

Witnout  further  discussion  or  added  authorities,  in  view  of 
the  recent  decisions  by  this  court  which,  in  principle,  are 
decisive  of  this  case,  and  in  view  of  tlie  opinion  of  the 
learned  Appellate  Division,  it  seems  unnecessary  to  further 
consider  the  construction  of  the  testator's  will,  except  to  add 
that  we  fully  concur  in  that  respect  with  the  result  reached 
bv  the  courts  below. 

The  appellant,  however,  contends  that  the  court  is  prevented 
from  considering  the  proper  construction  of  this  will  for  tlie 
reason  that  it  has  been  interpreted  in  two  former  actions,  and 
that  those  decisions  are  res  adjudicata  and  bar  a  re-examination 
of  the  question. 

The  first  was  an  action  of  partition  instituted  in  1890  by 
Thaddeus  K.  Miller  as  plaintiff,  in  which  Janet  Rudd,  Eliza 
M.  Kudd  and  Mary  F.  Rudd,  individually  and  as  executrices 
of  George  Rudd,  deceased,  and  George  Rudd,  Mary  A.  T. 
Rudd,  Althea  Rudd,  Annie  E.  Rudd  and  Genevieve  M.  Rudd 
were  defendants.  The  premises  partitioned  consisted  of  a 
piece  of  real  estate  in  the  city  of  New  York,  the  title  to 
wliich  at  the  time  of  his  death  was  in  George  Rudd  and 
others  as  tenants  in  common.  It  was  alleged  in  the  complaint 
that  Janet  Rudd,  Eliza  M.  Rudd  and  Mary  F.  Rudd  were 
entitled  to  a  one-half  interest  in  the  premises  as  executrices 
and  trustees  under  the  will  of  George  Rudd,  deceased,  and 
that  they  with  George  Rudd,  Jr.,  Althea  Rudd  and  Genevieve 
M.  Rudd  were  entitled  to  the  income  thereof.  The  judg- 
ment prayed  for  was  that  the  interest  of  each  of  the  parties 
should  be  ascertained  and  determined,  and  tliat  a  partition  or 
sale  should  be  had.  The  complaint  was  subsequently  amended 
so  as  to  add  three  of  the  children  of  George  Rudd,  Jr.,  as 
parties  defendant.  The  infant  defendants,  including  Gene- 
vieve, answered  by  their  guardians,  submitting  their  rights  to 
the  court.     Ko  other  answer  seems  to  have  been  interposed^ 

The  action  was  referred  to  a  referee  to  hear  and  determine. 
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He  reported  in  favor  of  a  sale  of  the  premises  and,  among 
other  tilings,  found :  That  Janet  liudd,  Eliza  M.  Rudd  and 
Mary  F.  lindd,  as  executrices  of  and  trustees  under  the  last 
will  and  testament  of  George  Rudd,  deceased,  were  seized  and 
possessed  of  and  entitled  to  the  premises  described  in  the  com- 
plaint as  tenants  in  common  with  others,  and  that  their  respec- 
tive shares  were  as  follows  :  That  the  defendants  Janet,  Eliza 
and  Mary,  as  such  executrices  and  trustees,  were  entitled  to 
one-half  part  thei*eof  for  the  use  and  purposes  of  the  trust 
created  by  the  will  of  George  Rudd,  deceased  ;  also,  that  by 
the  conveyances  stated  in  his  report  George  Rudd  and  Sarah 
Kinnier  became  seized  in  fee  and  possessed  as  tenants  in 
common  of  the  land  and  premises  described  in  the  complaint ; 
that  thereafter,  upon  the  death  of  George  Rudd  and  by  virtue 
of  the  provisions  of  his  will,  the  defendants  Janet,  Eliza  and 
Mary,  as  trustees  for  the  uses  and  purposes  of  the  trust  created 
in  and  by  said  will,  became  seized  and  jwssessed  as  tenants  in 
common  with  Sarah  Kinnier  of  such  land  and  premises,  and 
upon  the  death  of  Sarah  Kinnier  and  by  the  provisions  of 
her  will  her  son,  Thaddeus  C.  Kinnier,  became  seized  and 
possessed  of  said  land  and  premises  as  tenant  in  common  with 
said  Janet,  Eliza  and  Mary  as  such  trustees  ;  that  the  defend- 
ant Genevieve  M.  Rudd  was  entitled  to  receive  from  the  said 
trustees  two-fifteenths  of  the  income,  rents  and  profits  from 
said  undivided  one-half  part  of  the  premises  described  in  the 
complaint  and  a  remainder  in  fee  of  a  two-fifteenth  part  of 
the  same,  such  interest  in  said  income  and  such  remainder 
being  subject  to  be  increased  by  the  death  of  said  Janet  Rudd, 
or  the  death,  without  leaving  issue,  of  any  one  or  more  of 
the  children  of  George  Rudd,  deceased,  prior  to  the  death  of 
said  survivor  Althea  Rudd. 

These  provisions  of  the  report  were  made  a  part  of  the 
interlocutory  judgment.  But  upon  the  entry  of  the  final 
judgment  the  court  did  not  tnake  or  include  therein  any 
determination  as  to  the  construction  of  the  testator's  will  or 
as  to  the  rights  under  it  of  the  several  defendants  therein 
further  than  to  decide  and  adjudge  that  the  referee  making 
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the  sale  should  pay  to  the  executrices  and  trustees  under  the 
will  of  George  Rudd,  deceased,  one-half  of  the  proceeds  of 
the  sale  for  the  uses  a6d  purposes  of  the  trust  created  thereby. 

In  determining  the  effect  of  the  decision  in  that  action  and 
how  far  it  is  7*e8  adjudicata^  it  is  necessary  to  ascertain  what 
issues  were  material  and  necessarily  involved  and  decided  in 
that  case,  who  were  the  parties  between  whom  the  issue 
decided  arose,  their  relations  to  each  other,  and  whether  the 
interlocutory  judgment  is  controlling,  or  the  final  judgment 
is  the  criterion  by  which  we  are  to  determine  what  was  con- 
clusively decided. 

Many  of  the  facts  established  in  this  case  were  not  in 
existence  when  that  decision  was  made.  Genevieve  died 
about  seven  years  after  that  action  was  decided,  and  then  for 
the  first  time  the  issue  involved  in  this  case  arose.  The  pur- 
pose of  that  action  was  simply  to  obtain  a  sale  of  the  prop- 
erty owned  in  common  with  the  plaintiff  therein,  so  that  it 
could  be  divided  between  the  tenants  in  common  according 
to  their  interests  as  they  then  appeared.  Obviously,  the  decis- 
ion and  judgment  in  that  case  related  only  to  that  portion  of 
the  estate  of  the  decedent  whicli  was  sought  to  be  partitioned 
in  that  action.  The  issues  werey^first,  who  were  seized  of  the 
premises  as  tenants  in  common  ;  second,  whether  the  prem- 
ises could  be  partitioned  or  whether  they  were  required  to  be 
sold ;  and,  ^Am/,  if  sold,  to  whom  the  proceeds  of  the  sale 
should  be  paid.  The  referee  found  that  the  executrices  and 
trustees  under  the  will  of  the  testator  were  seized,  possessed 
of  and  entitled  to  one-half  of  the  premises  for  the  purposes 
of  the  trust  created  in  and  by  his  will,  and  that  as  such  they 
were  entitled  to  one-half  of  the  proceeds  of  such  sale. 

It  is  true  that  tlie  referee  also  stated  in  his  report  that  Gen- 
evieve was  entitled  to  two-fifteenths  of  the  income  from  the 
premises  sought  to  be  partitioned  and  a  remainder  in  fee  of  a 
two-fifteenths  part  thereof.  But  when  the  pleadings,  report 
and  interlocutory  judgment  are  read  together,  it  is  obvious 
that  the  only  issue  that  was  then  involved  was  who  were 
entitled  to  the  proceeds  of  the  sale  of  the  premises  in  ques- 
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tion.  That  issue  was  decided  by  the  referee,  was  inchided  in 
the  interlocutory  judgment,  and  was  the  only  issue  deter- 
mined by  the  final  judgment.  As  the  title  to  the  testator's 
residuary  estate  which  included  that  property  was  vested  in 
the  trustees  and  not  in  tlie  beneficiaries  under  his  will,  the 
only  issue  involved  or  that  it  was  necessary  to  decide  was  as 
to  the  portion  of  the  premises  to  which  the  testator's  trustees 
were  entitled.  Doubtless  at  that  time  Genevieve  was  pre- 
sumptively entitled  to  a  remainder  in  two-fifteenths  of  the 
testator's  estate,  but  as  her  title  was  merely  presumptive  and 
could  ripen  into  an  actual  title  only  upon  the  contingency  of 
the  death  during  her  life  of  the  survivor  of  the  persons  upon 
whose  lives  the  trust  period  depended,  it  is  obvious  that,  in 
view  of  her  subsequent  death,  the  questions  which  arise  in 
this  case  were  not  and  could  not  have  been  involved  or  prop- 
erly decided  in  that  action.  Moreover,  in  that  case  there  was 
no  issue  between  the  defendants  who  were  beneficiaries  under 
the  will  of  George  Rudd,  deceased.  The  only  issue  was 
between  the  plaintiffs  in  that  action,  who  are  strangers  to  this, 
and  the  defendants  Rudd  and  others.  A  judgment  against 
several  defendants  cannot  determine  their  rights  as  between 
themselves  unless  they  are  drawn  in  issue.  (Bigelow  on 
Estoppel,  96.) 

The  defendants  m  that  action  might  perhaps  have  raised 
and  had  the  question  of  title  as  between  themselves  deter- 
mined by  complying  with  section  15-i3  of  the  Code  of  Civil 
Procedure,  still,  as  they  did  not,  the  only  issue  was  one 
between  the  plaintiffs  in  that  action  and  the  defendants 
therein.  The  final  judgment  in  that  case  determined  merely 
that  one-half  of  the  proceeds  of  the  sale  should  be  paid  to  the 
executrices  of  the  testator's  will  for  the  uses  and  purposes  of 
the  trust  therein  created.  That  was  the  only  material  ques- 
tion involved  in  the  determination  of  that  action  or  that  it  was 
necessary  to  decide  under  the  pleadings  and  issues  therein. 

As  already  suggested,  it  is  possible  that  under  the  provisions 
of  section  1548  issues  might  have  been  framed  and  tried  as  to 
the  rights  and  interests  of  each  particular  party.     But  no  such 
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issues  were  joined.  None  of  the  defendants  alleged  any 
interest  in  the  property  which  was  controverted  by  tlie  other 
defendants,  nor  was  any  sucli  issue  tendered,  by  serving 
answers  upon  their  co-defendants  as  required.  So  that  no 
issue  was  raised  between  the  various  defendants^  as  to  the  par- 
ticular interest  which  each  had  under  the  will  of  George 
Rudd,  and  the  only  question  which  was  really  at  issue  and 
decided  was  that  included  in  the  final  judgment  which  pro- 
vided for  the  payment  of  one-half  of  the  proceeds  to  the 
executrices  of  the  testators  will.  As  the  appellant  claims 
that  the  judgment  in  that  action  was  an  estoppel  in  this,  the 
burden  of  proof  was  upon  her  to  show  clearly  that  the  ques- 
tion in  issue  in  this  case  was  litigated  and  determined  in  the 
former  action.  {Zoeller  v.  Riley^  100  N.  Y.  102.)  That 
burden  she  has  not  borne.  Moreover,  she  failed  to  prove  that 
the  former  judgment  was  between  the  same  parties  or  their 
privies ;  or  that  the  same  question  was  involved,  litigated  and 
actually  decided  in  that  action  ;*  or  that  it  was  material  and 
necessary  to  such  decision ;  or  that  the  former  judgment  was 
upon  the  merits  and  involved  the  same  facts ;  or  that  if  any 
such  facts  were  determined  that  such  determination  was 
included  in  and  made  a  part  of  the  final  judgment. 

The  requisites  of  this  kind  of  an  estoppel  are :  1.  There 
must  be  a  judgment,  as  verdicts  or  other  findings  not  followed 
by  judgment  are  not  binding ;  2.  The  judgment  must  have 
been  valid ;  3.  It  must  have  been  rendered  upon  the  merits, 
that  is,  the  same  cause  of  action  must  have  been  at  Yssue  and 
decided ;  4.  The  judgment  must  have  been  final,  as  a  prelimi- 
nary decree  or  judgment  will  not  ordinarily  result  in  preclud- 
ing the  parties  from  drawing  the  matter  into  issue  again ; 
5.  The  judgment  must  be  in  force  at  the  time  of  the  alleged 
res  adjudicata  ;  and,  6.  It  must  be  certain,  as  certainty  is  the 
essence  of  such  an  estoppel.     (Bigelow  on  Estoppel,  48  et  seq,) 

It  is  settled  by  the  decisions  of  this  court  that  a  judgment 
is  conclusive  in  a  second  action  only  when  the  same  question 
was  at  issue  in  a  former  suit  and  the  subsequent  action  was 
between  the  same  parties  or  their  privies,  and  that  the  conclu- 
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sive  character  of  a  judgment  extends  only  to  the  precise  issues 
which  were  tried  in  the  former  action ;  tliey  iifust  be  identical 
in  each  action,  not  merely  in  name,  but  in  fact  and  in  sub- 
stance, and  the  party  seeking  to  avail  himself  of  a  former 
judgment  must  show  affirmatively  that  the  question  involved 
in  the  second  action  was  material  and  actually  determined  in 
the  former,  as  a  former  judgment  will  not  operate  as  an 
estoppel  as  to  immaterial  or  unessential  facts,  even  though 
put  in  issue  and  directly  decided.  In  other  words,  a  former 
judgment  is  final  only  as  to  the  facts  which  are  actually  liti- 
gated and  decided,  which  relate  to  the  issue  thei*ein,  and  the 
determination  of  whicli  was  necessary  to  the  determination  of 
that  issue.  {Reynolds  v.  jEtna  Life  Ins.  Co,^  160  N.  Y. 
635,  651.)  A  judgment  is  conclusive  upon  the  parties  only  in 
respect  to  the  grounds  covered  by  it  and  the  facts  necessary  to 
uphold  it,  and  although  a  decree,  in  express  terms,  professes  to 
affirm  a  particular  fact,  yet,  if  that  fact  was  immaterial  to  the 
issue  and  the  controversy  did  not  turn  upon  it,  the  decree  will 
not  conclude  the  parties  in  reference  to  such  fact.  {People  ex 
rel.  Eeilly  v.  Johnsan^  38  N.  Y.  63.)  A  judgment  does  not 
operate  as  an  estoppel  in  a  subsequent  action  between  the  par- 
ties as  to  immaterial  or  unessential  facts,  even  though  put  in 
issue  by  the  pleadings  and  directly  decided.  It  is  final  only 
as  to  such  facts  as  are  litigated  and  decided,  which  have  such 
a  relation  to  the  issue  that  their  determination  was  necessary 
to  the  determination  of  that  issue.  {House  v.  Lockwood^  137 
N.  Y.  259,  268 ;  Stannard  v.  HubheU,  123  N.  Y.  520.)  "  In 
order  that  a  judgment  should  have  the  eflEect  claimed,  it  is  not 
enough  that  the  party  produce  a  record  showing  a  judicial 
determination  of  the  same  question  litigated  in  his  favor, 
but  it  must  also  appear  that  it  was  rendered  upon  the  merits, 
upon  a  material  point  and  substantially  upon  the  same  facts  pre- 
sented in  the  subsequent  case."  {Shaw  v.  Broadbent^  129  N^ 
Y.  114, 123 ;  Converse  v.  SicUes,  146  N.  Y.  200, 208 ;  Genet  v. 
Bel.  (&  H%id.  Canal  Co.,  163  N.  Y.  173 ;  Sa7m  v.  Same,  170 
N.  Y.  278.)  Neither  the  verdict  of  a  jury  nor  the  findings  of 
a  court  in  a  prior  action  upon'  the  precise  point  involved  in  a 
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subsequent  action  between  the  same  parties  constitute  a  bar, 
unless  followed  by  a  judgment  based  thereon,  or  into  which 
the  verdict  or  findings  entered.  The  judgment  is  the  bar, 
and  not  the  preliminary  determination  of  the  court,  and 
although  a  judgment  has  been  entered  in  a  prior  action,  it 
does  not  prevent  the  relitigation  of  a  fact  litigated  and  found 
in  such  action,  which  was  wholly  irrelevant  to  the  issues 
therein,  and  did  not  enter  into  and  was  not  involved  in  the 
final  judgment.  {Sjpriyiger  v.  Bien^  128  N.  Y.  99 ;  Lance 
V.  Shaioghnes8t/^S6  Hun,  411 ;  affirmed  on  opinion  below,  153 
N.  Y.  653  ;  Stokes  v.  Stokes,  155  N.  Y.  581,  592.)  It  is  only 
a  final  judgment  upon  the  merits  which  is  competent  as  evi- 
dence and  conclusive  in  a  subsequent  action  between  the  same 
parties  or  their  privies,  and  an  interlocutory  order  is  not  such 
a  judgment.  ( Webb  v.  Buckelew,  82  N.  Y.  555 ;  Revere 
Copper  Co,  v.  Dimock,  90  N.  Y.  33,  36.) 

As  the  former  judgment  was  not  between  the  samo  parties, 
as  the  question  involved  in  this  case  was  not  at  issue  or  liti- 
gated in  the  former  action  and  was  not  material  or  necessary 
to  the  determination  therein,  as  that  judgment  was  final  only 
as  to  such  facts  as  were  in  issue,  litigated  and  necessary  to  the 
determination  of  that  action  which  did  not  include  the  ques- 
tion involved  in  this,  and  as  neither  tlie  findings  of  the  court 
nor  the  interlocutory  judgment  were  followed  by  a  final  judg- 
ment determining  that  question,  it  is  quite  manifest  under  the 
authorities  to  which  we  have  referred  that  the  judgment  in 
that  action  was  not  res  acl judicata  upon  the  question  involved 
in  this.  We  are  also  of  the  opinion  that  the  learned  Appel- 
late Division  was  justified  in  interpreting  the  term  "  remain- 
der in  foe  "  as  not  importing  a  fee  simple  absolute  or  an  abso- 
lute fee,  and  in  holding  that  the  description  of  Genevieve's 
estate  or  interest,  contained  in  the  referee's  report  and  inter 
locutory  judgment  as  a  "  remainder  in  fee,"  did  not  effect  any 
change  or  enlargement  of  her  interest  or  estate  beyond  that 
given  by  the  will. 

This  leaves  for  consideration  the  effect  of  the  second  action 
upon  which  the  appellant  relies  as  being  res  adjudioata. 
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Tliat  action  was  for  an  accounting  brought  in  1894  by  Janet 
Rudd  as  sole  surviving  executrix  of  her  husband's  estate.     It 
was  commenced  in  tlie  Supreme  Court,  and  the  only  question 
involved  was  the  proper  disposition  of  the  income  of  the  trust 
estate  which  had  accrued  since  the  last  preceding  accounting 
of  the  trustees.     At  that  time  Genevieve  was  alive,  and  while 
the  judgment  in  that  action  decreed  that  she  was  entitled  to 
the  share  of  the  accrued  income  to  which  her  father,  if  living, 
would  have  been  entitled,  yet  it  related  only  to  the  particular 
funds  which  had  then  accumulated.     While  that  adjudication 
was  iinal  and  conclusive  between  the  parties  as  to  the  account- 
ing then  had,  it  is  no  bar  to  the  decision  of  the  question  now 
presented  as  to  the  proper  disposition  of  the  income  of  the 
property  at  present  in  the  hands  of  the  trustees.     This  ques- 
tion seems  to  be  settled  by  the  decision  in  the  cases  of  Bow- 
ditch  V.  Ayrault  (138  N.  Y.  222,  231)  and  Matter  of  Hoyt 
(160  N.  Y.  607,  618).     In  Matter  of  Iloijt  it  was  held  that, 
while  the  decrees  in   the  former  accountings  were  binding 
upon  the  parties  as  to  the  amounts  therein  involved,  they 
would  not  affect  a  subsequent  decision  or  prevent  a  party 
from  raising  or  litigating  a  question  as  to  the  latter,  although 
it  would  result  in  a  different  decree  from  that  previously 
made.     In  tliat  case  it  was  claimed  that  as  an  allowance  had 
been  I'eserved  to  make  good  the  amount  paid  from  the  prin- 
cipal trust  fund  which  had  been  permitted  to  pass  unchal- 
lenged, the  former  decrees  were  res  acljudicata  and  that  the 
question  could  not  be  subsequently  raised  ;  but*  this  court  held 
otherwise.     It  is  obvious  that,  in  the  former  action  for  an 
accounting  by  the  trustees  of  this  estate,  the  only  question 
involved  was  who  were  then  entitled  to  the  income  from  the 
trust  fund  then  in  the  hands  of  the  trustees,  and  it  was  in  no 
way  determined  how  the  subsequent  income  should  be  dis- 
posed of.     Since  that  time  material  changes  have  taken  place, 
and  the  question  involved  in  this  action  relates  to  the  proper 
disposition  of  the  fund  at  this  time,  and  is  not  controlled  by 
the  former  adjudication  except  as  to  any  income  that  came 
into  the  hands  of  the  trustees  anterior  to  Genevieve's  death. 
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Thus,  we  have  reached  the  conclusion  that  neither  the 
judgment  in  the  partition  action,  nor  that  in  the  action  for 
an  accounting,  is  a  bar  to  the  present  suit.  Hence  it  follows 
that  the  judgment  of  the  Appellate  Division  should  be 
affirmed. 

The  judgment  should  be  affirmed,  with  costs  to  the 
respondents,  payable  out  of  the  trust  estate. 

Parkeb,  Ch.  J.,  Gray,  Haight,  Vann,  JJ.  (and  Bart- 
LETF,  J.,  in  result),  concur ;  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 


John  L.  Dibble,  as  Executor  of  Mary  Callahan,  Deceased, 
Respondent,  v.  Asa  B.  Richardson,  as  Executor  of  Annie 
C.  Richardson,  Deceased,  et  al.,  Appellants. 

Debtor  and  Creditor  —  Mortgage  Given  by  Debtor's  Wife  to 
Secure  hts  Precedent  Debt — When  and  to  What  Extent  Testa- 
mentary Cancellation  of  Debt  Releases  Mortgage.  An  obligation 
to  return  stock  borrowed  and  pledged  as  collateral  or  to  pay  its  value  if 
not  returned  is  a  debt;  a  loan  of  money  by  the  lender  of  the  stock  to 
enable  his  debtor  to  redeem  and  return  it,  which  he  does,  does  not  extin- 
guish the  debt  but  continues  it  in  another  form;  by  giving  a  mortgage 
upon  her  property  to  secure  the  money  so  advanced,  the  sole  considera- 
tion of  which  to  the  knowledge  of  the  creditor  is  her  husband's  precedent 
debt,  the  debtor's  wife,  although  in  form  the  principal  debtor,  becomes 
responsible  therefor  as  his  surety  only;  in  the  absence  of  evidence  that 
the  mortgage  was  taken  in  payment  of  the  debt,  the  presumption  is  that 
it  was  not  so  taken  and  that  the  debt  continued  to  exist,  so  that  its  subse- 
quent testamentary  cancellation  by  tJhe  creditor  releases  the  surety  and 
the  mortgage  ceases  to  be  operative  except  so  far  as  necessary  to  enforce 
it  to  meet  any  deficiency  of  assets  for  the  payment  of  debts. 

Dibble  v.  Richardson^  64  App.  Div.  520,  reversed. 

(Argued  April  8,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  23,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 
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The  plaintiflF,  as  one  of  the  executors  of  the  last  will  of 
Mary  Callahan,  deceased,  brought  this  action  to  foreclose  a 
mortgage  given  to  her  by  Asa  B.  Richardson  and  Annie  C, 
his  wife.  Mr.  Richardson,  the  other  executor,  declined  to 
unite  as  plaintiff  and  was  made  a  defendant  in  his  representa- 
tive capacity.  The  defendants  answered  separately,  alleging 
that  the  debt  secured  by  the  bond  and  mortgage  was  the  debt 
of  Mr.  Richardson  only,  and  that  the  testatrix  released  the 
same  by  lier  last  will  and  testament. 

The  justice  before  whom  the  case  was  tried  found  the  fol- 
lowing facts:  On  October  10th,  1890,  the  testatrix  "signed 
and  delivered  to  th6  defendant,  Asa  B.  Richardson,  a  paper 
authorizing  the  New  York  Produce  Exchange  Bank  to  make 
him  loans  from  time  to  time,  not  to  exceed  $10,000,  against 
95  shares  of  stock  owned  bv  said  testatrix  in  the  said  bank  as 
security  therefor.  On  September  30th,  1893,  the  said  bank 
loaned  to  the  said  Asa  B.  Richardson  $6,000  on  his  own  note, 
secured  by  sixty  of  the  said  shares.  At  the  time  said  loan 
was  made  there  was  no  law  of  this  state  prohibiting  a  .bank 
from  lending  money  on  the  security  of  its  own  stock,  but  on 
June  23rd,  1895,  a  law  was  enacted  prohibiting  such  loans  on 
such  security."  Until  then  Mr.  Richardson  remained  indebted 
to  tlie  bank  in  said  sum  of  $6,000,  secured  by  said  stock  of 
Mrs.  Callahan,  and  was  so  indebted  when,  on  or  just  prior  to 
October  23rd,  1895  the  bank  demanded  a  settlement  of  said 
loan,  because  of  the  change  in  the  law. 

"  On  October  23rd,  1895,  Mary  Callahan  gave  to  Asa  B. 
Richardson  her  three  drafts  or  checks  on  three  banks,  aggregat- 
ing $6,000,  one  of  which  was  payable  to  her  own  order  and 
indorsed  in  l)lank,  and  the  others  payable  to  bearer,  and  all  of 
which  were  indorsed  by  said  Asa  B.  Richardson."  Mr.  Rich- 
ardson deposited  the  checks  in  his  own  bank,  drew  his  check 
thereon  the  same  day  for  $6,019.17  and  therewith  paid  his 
debt  to  the  New  York  Produce  Exchange  Bank,  which  there- 
upon returned  to  Mrs.  Callahan  her  certificates  of  stock.  Said 
sum  of  $6,000  was  loaned  by  the  testatrix  to  Asa  B.  Richard- 
son on  said  23rd  day  of  October,  1895,  and  "  at  the  same  time 
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she  took  back  the  bond  and  mortgage  (in  question)  therefor." 
"  Tlie  sole  consideration  moving  to  the  said  Annie  C.  Richard 
son  for  the  execution  and  delivery  of  the  said  bond  and  mort- 
gage was  the  payment  of  the  said  $6,000  to  lier  husband  Asa 
B.  Richardson."  *'  For  the  said  sum  of  $6,000,  and  in  order 
to  procure  the  same  from  the  said  testatrix  and  in  order  to 
secure  the  payment  thereof,  the  defendant,  Annie  C.  Richard- 
son, executed  and  delivered  to  the  said  testatrix,  at  the  same 
time  the  said  money  was  so  paid,  the  bond  and  mortgage 
mentioned  in  the  complaint." 

Mrs.  Callahan  died  on  the  11th  of  March,  1900,  and  the 
interest  on  the  bond  and  mortgage  was  paid  to  her  during  her 
lifetime.  She  left  a  last  will  and  testament,  dated  April  16th, 
1890,  whereby,  after  making  various  bequests  to  charitable 
institutions  and  personal  friends,  she  made  Mr.  Richardson  her 
residuary  legatee  in  case  he  survived  her,  otherwise  Mrs. 
Richardson  was  to  be  the  residuarv  legatee.  She  made  no 
allusion  to  any  indebtedness  of  Mr.  Richardson. 

By  a  codicil,  dated  June  8th,  1895,  she  provided  '*That  in 
case  any  sums  of  money  should  be  owing  to  me  or  to  my 
estate  from  Asa  B.  Richardson,  such  sum  or  sums  shall  not  be 
claimed  from  him  by  my  executors  but  shall  be  treated  as  a 
bequest  to  him  ;  and  any  evidence  of  indebtedness  from  him 
shall  be  paid  and  canceled  by  my  executors."  She  revoked 
the  previous  disposition  of  her  residuary  estate,  made  Mr. 
Richardson  and  John  L.  Dibble  her  residuary  legatees,  and 
directed  that  should  either  of  them  die  in  her  lifetime,  the 
whole  of  her  residuary  estate  should  go  to  the  survivor. 

The  bond  in  question  bears  the  date  of  October  23rd,  but  it 
was  not  acknowledged  until  October  25th,  1895.  It  was 
signed  by  Mrs.  Richardson  only,  who  recited  therein  no 
indebtedness  from  herself  to  Mrs.  Callahan,  but  simply 
acknowledged,  in  the  usual  form,  that  she  was  "held  and 
firmly  bound "  to  her  in  the  penal  sum  of  $12,000.  The 
mortgage,  of  even  date  with  the  bond,  was  also  acknowledged 
two  days  later  and  signed  by  both  Mr.  and  Mrs.  Richardson. 
It  covered  lands  belonging  to  Mrs.  Richardson  which  had 
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been  given  to  her  by  her  husband  some  time  before.  In  the 
mortgage  Mrs.  Kichardson  recited  that  she  was  "duly 
indebted  to  the  said  party  of  the  second  part  in  the  sum  of 
$6,000  lawful  money  of  the  United  States  secured  to  be  paid 
by  her  certain  bond,  etc."  The  condition  was  that  "  the  said 
parties  of  the  first  part"  should  pay  the  sum  of  $6,000, 
according  to  the  condition  of  the  bond,  "  on  the  23rd  day  of 
October,  1898,"  with  semi-annual  interest  at  the  rate  of  four 
per  cent. 

Mrs.  Callahan  left  neither  ancestor  nor  descendant  and  no 
near  relative.  She  had  lived  with  Mr.  and  Mrs.  Richardson 
for  20  years  immediately  preceding  her  death.  When  she 
died  she  was  84  years  of  age,  Mr.  Kichardson  was  78  and 
Mrs.  Kichardson  about  70.  Her  estate  amounted  to  about 
$40,000.  No  evidence  was  given  tending  to  show  that  Mrs. 
Kichardson  ever  owed  Mrs.  Callahan  anything  and  Mr.  Kich- 
ardson testified  that  his  wife  was  never  indebted  to  the  testatrix 
in  any  amount  whatever  and  that  he  himself  paid  the  interest  on 
the  bond  and  mortgage  to  Mrs.  Callahan  as  long  as  she  lived, 
but  the  trial  judge  made  no  finding  upon  the  subject  except 
as  stated.  Although  tlie  principal  had  been  due  for  nearly 
two  years  when  the  testatrix  died,  it  does  not  appear  that  she 
ever  asked  for  the  payment  thereof.     The  trial  court  found 

I 

as  a  conclusion  of  law  that  the  plaintiff  was  entitled  to  the 
relief  demanded  in  the  complaint,  which  was  for  the  fore- 
closure of  the  mortgage  with  judgment  for  deficiency  against 
Mrs.  Kichardson  upon  the  bond.  The  judgment  entered 
accordingly  was  affirmed  by  the  Appellate  Division,  two  of 
the  justices  dissenting,  and  tlie  defendants  appealed  to  this 
court. 

William  J,  CarVy  Edward  M.  Grout  and  Paul  Grout  tor^ 
appellants.  While  it  is  perhaps  not  essential  to  show  that  Mr. 
Kichardson  was  indebted  to  Mrs.  Callahan  when  the  codicil 
was  executed,  since,  after  all,  as  far  as  its  effect  is  concerned, 
the  codicil  speaks  as  of  the  date  of  death,  not  of  its  making,  it  is 
worth  notice  that  the  wore} "  debt,"  often  us^d  simply  of  money, 
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includes,  also,  anything  that  is  due  or  owing,  whether  money, 
goods  or  services.  {Newell  v.  People^  7  N.  Y.  124 ;  Rodma/n, 
V.  Munson^  13  Barb.  197 ;  8  Ara.  &  Eng.  Ency.  of  Law  [2d 
ed.],  983.)  The  absolute  terms  of  a  bond  and  mortgage  are 
always  open  to  explanation  by  parol  or  by  extrinsic  evidence 
so  as  to  show  the  real  consideration  of  the  instrument;  to 
show  that  an  instrument  absolute  in  terms  was  intended  as  col- 
lateral or  as  security  for  the  debt  of  either  the  maker  or  of 
another;  even  that  the  debt  to  secure  which  the  mortgage 
was  given  was  different  from  what  the  instrument  expresses 
on  its  face,  or  was  a  debt  due  either  from  or  to  a  different 
party  than  the  person  named  in  the  instrument.  {Cliester  v. 
Bank  of  Kingataiiy  16  K.  Y.  336 ;  McKinster  v.  Bahcock^ 
26  K  Y.  378 ;  Ferris  v.  Hard,  135  N.  Y.  354 ;  HaU  v. 
Crouse^  13  Hun,  657;  Bainhridge  v.  Richiriond^  17  Hun, 
391 ;  Durfee  v.  Knowles^  2  N.  Y.  Supp.  466 ;  Neer  v.  Oakley ^ 
2  N.  Y.  Supp.  482 ;  Covvinercial  Bank  v.  Cunningham^  24 
Pick.  270 ;  Thomas  on  Mort.  §  293 ;  Abbott's  Trial  Ev.  630 ; 
McCrea  v.  Punnort^  16  Wend.  460 ;  Horn  v.  Keteltas^  46 
N.  Y.  605.)  Up  to  and  at  the  very  moment  that  his  wife 
made  this  bond  and  mortgage,  Mr.  Kichardson  owed  Mrs. 
Callahan  this  $6,000,  and  it  cannot  be  said  that  he  has  not 
continued  to  be  so  indebted  because  of  the  obligation  which 
his  wife  made.  {Shute  v.  Taylor^  61  N.  J.  L.  256;  24  Am. 
&  Eng.  Ency.  of  Law  [1st  ed.],  720  ;  Thomas  on  Mort.  §§  215, 
610;  Smith  v.  Townsend^  25  N.  Y.  479;  Bank  of  Album  v. 
BurnSy  46  N.  Y.  170 ;  Brown  v.  Mason^  58  App.  Div.  395 ; 
Brandt  on  Suretyship,  §  35 ;  Brown  v.  Mason^  55  App.  Div. 
395 ;  Abbott's  Trial  Ev.  1038  ;  Neiincewicz  v.  Gahn^  3  Paige, 
614;  11  Wend.  312 ;  Dickinsony.  Codwise,  1  Sandf.  Ch.  214 ; 
Loatner  v.  Wheelright^  3  Sandf.  Ch.  135  ;  Vartie  v.  Under- 
wood, 18  Barb.  651 ;  E,  S,  Bank  v.  Hoop,  80  N.  Y.  591 ; 
Grow  V.  Garlock,  97  N.  Y.  81;  Ihibhard  v.  Gurney,  64  N. 
Y.  457 ;  Chester  v.  Bank  of  Kingston,  16  N.  Y.  336.)  The 
burden  of  proof  was  upon  the  plaintiff  on  the  whole  case  and 
was  not  shifted  to  the  defendants.  {F,  L,  i&  T,  Co.  v.  tSiefke^ 
144  N.  Y.  359 ;    Vartie  v.  Underwood,  18  Barb.  563.) 
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Edwin  '  Countryman  and  Everett  Masten  for  respondent. 
The  testimony  of  Asa  B.  Richardson  was  improperly  admitted 
over  plaintiffs  objections,  and  is,  therefore,  not  available  to 
the  defendants  in  support  of  any  contention  that  any  of 
defendants'  findings  were  improperly  refused,  nor  of  a  con- 
tention that  upon  the  findings  made  the  decision  should  have 
been  for  defendants.  (Code  Civ.  Pro.  §  829 ;  Konitsky  v. 
Meyer,  49  N.  Y.  571 ;  Ileiser  v.  Hatch,  86  N.  Y.  614 ;  Troy 
v.  T.  &  Z.  R.  R.  Co,,  49  N.  Y.  657 ;  Port  Jeroia  v.  F.  Nat. 
Bank,  96  N.  Y.  550 ;  Church  v.  Ilmjoard,  79  N.  Y.  415 ; 
Redfield  v,  Redjield,  110  N.  Y.  671.)  No  facts  were  proved 
to  sustain  a  finding  that  the  husband  was  Mrs.  Callahan's 
debtor,  or  the  wife  a  surety  only,  or  that  Mrs.  Callahan  had 
notice  of  such  relation.  (Brandt  on  Suretyship,  §  37 ;  Marsh 
V.  Pike,  1  Sandf.  Ch.  210  ;  Shepherd  v.  May,  115  U.  S.  605 ; 
Burge  on  Suretyship  [1st  Am.  ed.],  3;  2  Greenl.  on  Ev. 
§  112 ;  Spear  v.  Wood,  20  Cal.  659 ;  Niemcewicz  v.  Gahn, 
11  Wend.  325  ;  Martin  v.  Roberta,  30  Hun,  255.)  The  pro- 
vision of  the  codicil  forgiving  any  sums  of  money  owing  by 
Richardson  and  directing  the  surrender  of  any  evidence  of 
indebtedness  from  him,  was  not  intended,  and  is  not  sufficient, 
to  discharge  the  bond  and  mortgage.  {Matter  of  Lee,  141 
N.  Y.  58.) 

Vann,  J.  The  defendants,  by  their  exception  to  the  con- 
clusion of  law,  raised  the  question  whether  that  conclusion 
was  supported  by  the  facts  found.  If  the  demand  secured  by 
the  bond  and  mortgage  was  the  debt  of  Mrs.  Richardson,  as 
principal  debtor,  the  conclusion  was  clearly  right ;  but  if  it 
was  the  debt  of  Mr.  Richardson,  and  liis  wife,  in  fact  and  to 
the  knowledge  of  Mrs.  Callahan,  merely  became  surety  for 
him,  the  codicil  acted  upon  the  debt  and  by  canceling  it 
released  both.  As  the  action  is  in  equity,  which  '*  regards 
not  the  form  but  the  substance  and  intent  of  the  transaction," 
the  court,  led  by  parol  evidence,  may  look  beneath  the  surface 
and  learn  all  the  facts.  {Neimcewicz  v.  Gahn,  3  Paige,  614 ; 
11  Wend.  312 ;  Iluhbard  v.  Gurney,  64  N.  Y.  457.)     Such 
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evidence  does  not  afiect  the  terms  of  the  contract,  which  still 
binds  both  parties  in  the  same  manner  and  to  the  same  extent, 
but  it  may  "  prove  a  collateral  fact  and  rebut  a  presumption." 

When  the  facts  show  that  two  debtors,  as  between  them- 
selves, are  principal  and  surety  and  this  is  known  to  the  cred- 
itor, he  is  bound  to  respect  the  relation,  even  if  by  the  terms 
of  the  security  held  by  him,  the  real  surety  occupies  the  posi- 
tion of  principal.     {Grow  v.  Garlock^  97  N.  Y.  81.) 

When  Mr.  Richardson  borrowed  Mrs.  Callahan's  stock  he 
impliedly  promised  to  return  it  to  her  upon  demand,  or  to  pay 
her  its  value.  He  thus  became  indebted  to  her,  for  in  a  gen- 
eral sense  a  debt  includes  not  merely  money  due  by  contract, 
but  whatever  one  is  bound  to  render  to  another,  whether 
money,  goods  or  services.  He  did  not  return  the  stock  and 
more  than  two  years  after  he  had  pledged  it  to  secure  a  loan 
to  himself,  she  lent  him  the  money  to  redeem  it  by  paying  his 
debt  to  the  bank.  He  used  the  money  for  that  purpose  and 
procured  the  release  of  her  collateral,  yet  his  debt  to  her  was 
not  extinguished  but  continued  in  another  form.  Solely  in 
consideration  of  this  debt  she  accepted  the  bond  of  Mrs. 
Richardson,  secured  by  a  mortgage  on  her  property.  Mrs. 
Richardson  owed  her  nothing,  but  Mr.  Richardson  owed  her 
$6,000,  the  outcome  of  a  transaction  which  had  its  origin 
more  than  two  years  before.  His  debt  to  Mrs.  Callahan,  as 
she  knew,  was  not  paid,  but  was  converted  from  an  obliga- 
tion to  return  borrowed  stock  into  one  to  pay  borrowed 
money.  There  was  no  new  consideration  but  it  was  the  same 
debt  all  the  time.  Mrs.  Callahan  evidently  regarded  it  as  a 
debt  in  1895,  when  she  changed  her  will  to  provide  for  it,  for 
the  codicil  could  apply  to  nothing  else.  She  knew  all  the 
facts  and  was  aware  that  Mrs.  Richardson  owed  her  nothing, 
while  Mr.  Richardson  owed  her  the  debt  incurred  when  he 
borrowed  the  stock  and  which  finally  culminated  in  th^  money 
lent  to  redeem  it. 

As  we  road  the  findings,  at  the  moment  the  bond  and  mort- 
gage were  given,  Mr.  Richardson  owed  Mrs.  Callahan  a  pre- 
cedent debt,  which  was  the  sole  consideration  for  the  new 
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security.  He  had  the  stock  at  first  and  then  the  money  and 
it  was  for  hiin  to  repay  it,  but  liis  wife  became  responsible 
for  the  debt  and  mortgaged  her  property  to  secure  it.  By 
operation  of  law,  therefore,  and  regardless  of  the  form  of  the 
transaction,  she  became  surety  for  him,  as  the  principal  debtor- 
{Bank  of  Albion  v.  Burns,  46  N.  Y.  170 ;  Erie  County 
Savings  Bank  v,  Roop^  80  N.  Y.  591  ;  1  Brandt  on  Surety- 
ship [2d  ed.],  §  35.) 

The  question  remains  whether  this  transaction  canceled  or 
extinguished  the  debt  of  Mr.  Richardson.  As  there  was  no 
agreement  that  the  bond  and  mortgage  should  be  accepted  as 
payment,  the  effect  thereof  upon  the  debt  depjuds  upon  pre- 
sumption. The  rule  governing  the  subject  is  well  settled. 
Where  a  creditor  accepts  the  obligation  of  a  third  party  for  a 
debt  contracted  contemporaneously,  the  presumption  is  that  it 
was  taken  in  payment,  and  the  burden  of  proving  the  con- 
trary rests  upon  him  who  asserts  it.  Where,  however,  the 
obligation  is  received  for  a  precedent  debt,  the  presump- 
tion is  that  it  was  not  taken  in  payment  and  the  burden  of 
proof  is  shifted  accordingly.  {Noel  v.  Murray,  13  N.  Y. 
167,  171 ;  Gibson  v.  Tobey,  46  N.  Y.  637,  640 ;  llaU  v. 
Stevens,  116  N.  Y.  201,  206 ;  Whitbeck  v.  Van  Ness,  11 
Johns.  409.) 

As  the  bond  and  mortgage  were  received  for  a  precedent 
debt,  the  burden  of  showing  that  it  was  taken  in  payment  rested 
upon  the  plaintiff  who  furnished  no  evidence  upon  the  subject, 
and  hence,  the  presumption  that  it  was  not  taken  in  payment 
must  prevail.  Therefore,  upon  the  facts  as  they  now  appear, 
the  old  debt  of  Mr.  Richardson  was  still  in  existence  when 
Mrs.  Callahan  died,  and  this  indebtedness  of  the  husband,  as 
principal,  being  canceled  by  the  provisions  of  the  codicil,  his 
wife,  as  surety,  was  released  also.  According  to  those  facts, 
the  bond  and  mortgage  ceased  to  be  operative  upon  the  pro- 
bate of  the  will  and  codicil,  except  so  far  as  it  might  become 
necessary  to  enforce  them  in  order  to  meet  any  deficiency  of 
assets  for  the  payment  of  debts,  etc. 

We  think  that  the  conclusion  of  the  learned  trial  justice  is 
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not  supported  by  the  facts  found  by  him,  and  that  those  facts 
required  the  conclusion  that  the  complaint  should  be  dis- 
missed. As  further  investigation,  liowever,  may,  by  the 
introduction  of  new  evidence,  result  in  changing  the  facts, 
we  do  not  dismiss  the  complaint,  but  reverse  the  judgment 
and  order  a  new  trial,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartle-it,  Haight,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Jane  Rider,  as  Administratrix  of  George  H.  Rider,  Deceased,     I^  ^  ammI 
Respondent,  v.  Syracuse  Rapid  Transit  Railway  Com- 
pany, Appellant. 

1.  Appeal  —  Extent  op  Review  —  Unanimous  Affirmance.  Only 
questions  raised  by  the  exceptions  to  the  charge  of  the  trial  judge  as 
made,  or  to  his  refusal  to  charge  as  requested,  are  presented  by  an  appeal 
from  a  judgment  entered  upon  a  verdict  unanimously  affirmed  by  the 
Appellate  Division:  the  sufficiency  of  the  evidence  lo  support  a  party's 
theory  of  the  facts  cannot  be  considered. 

2.  Negligence  —  Personal  Injury  —  Proximate  Cause.  The  doc- 
trine that  a  remote  negligent  act  of  the  injured  party  does  not  bar  a 
recovery  for  the  injury  is  not  applicable  when  one  drives  upon  the  truck 
in  front  of  an  electric  car  approaching  at  a  rate  of  from  six  to  nine  miles 
an  hour  and  is  fatally  injured  in  the  resulting  collision,  where  the  motor- 
man  did  not  act  willfully  or  carelessly,  although  the  wagon  was  carried 
some  distance  along  the  track  before  it  was  overturned  and  the  injuries 
infficted,  since  the  act  of  the  driver  and  the  conduct  of  the  motorman 
were  substantially  concurrent  so  that  the  conduct  of  the  injured  party  in 
driving  upon  the  track  omnot  be  separated  from  the  injury  itself. 

3.  Same.  In  determining  whether  the  cause  of  an  accident  is  proxi- 
mate or  remote,  the  same  test  must  be  applied  to  the  conduct  of  both 
parties. 

4.  Same.  The  act  of  a  driver  who  negligently  goes  upon  the  track  in 
full  view  of  a  rapidly  approaching  car  is  at  least  one  of  the  proximate 
causes  of  a  resulting  collision,  and  the  accident  may  be  properly 
attributed  to  it  and  a  recovery  defeated,  although  the  vehicle  was  carried 
some  distance  along  the  track  before  it  was  overturned  and  the  injuries 
inflicted. 

5.  Electric  Railway  — When  Rule  as  to  Willful  Injury  not 
Applicable.    The  rule  that  a  railroad  company  may  not  run  a  train  into 
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a  person,  though  he  is  on  the  track  through  his  own  negligence,  is  not 
applicable  where  a  driver  attempts  to  cross  the  track  diagonally  when  an 
approaching  electric  car  is  so  near  as  to  render  the  attempt  dangerous. 
Eider  v.  Syracuse  B,  T.  By.  Co.,  64  App.  Div.  624,  reversed. 

(Aigued  April  4,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  15,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E,  Spencer  for  appellant.  The  trial  court  commit- 
ted error  in  refusing  to  charge  the  jury  "  that  at  the  place 
where  this  accident  occurred  the  rule  of  law  which  applies 
with  reference  to  intersecting  streets  did  not  apply,  and  that 
at  this  place  defendant  had  a  paramount  or  superior  right  to 
the  use  of  the  street  upon  that  portion  occupied  by  its  tracks 
for  the  operation  of  its  cars."  {RoBenblatt  v.  B.  IL  J?.  i?. 
Co.,  26  App.  Div.  600 ;  Adolph  v.  C  P.,  iY.  cfe  E.  R.  B,  li. 
Co.,  76  N.  Y.  530 ;  0']!feU  v.  I).  D.,  E.  B.  &  B.  E.  li.  Co., 
129  N.  Y.  125 ;  FUche^istein  v.  D.  D.,  E.  B.  (&  B.  R.  R. 
Co.,  105  K.  Y.  655 ;  Fenton  v.  S.  A.  R.  R.  Co.,  126  N.  Y. 
625 ;  Meyer  v.  B.  II.  R.  R.  Co.,  9  App.  Div.  79 ;  Hickman 
V.  ]V.  E.  Ry.  Co.,  36  App.  Div.  376 ;  Hewlett  v.  B.  II.  R. 
R.  Co.,  63  App.  Div.  423.)  The  trial  court  committed  error 
in  refusing  to  charge  the  jury  "  that  at  the  place  where  Mr. 
Kider  started  to  cross  the  tracks  he  had  no  right  to  assume 
that  the  defendant's  car  would  stop  or  slacken  its  speed  for 
the  purpose  of  permitting  him  to  cross."  {Harvey  v.  JV.  E. 
R.  R.  Co.,  35  App.  Div.  307;  McClain  v.  B.  C.  R.  R. 
Co.,  116  N.  Y.  459;  Reiss  v.  M.  S.  Ry.  Co.,  28  Misc. 
Kep.  198 ;  Williamson  v.  M.  S.  Ry.  Co.,  29  Misc.  Kep.  324.) 
The  trial  court  committed  error  in  charging  the  jury  in  sub- 
stance that  if  the  oar  was  from  thirty-five  to  eighty  feet  back 
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when  Rider  started  to  cross  the  track  he  was  chargeable  with 
knowledge  that  it  was  there,  and  if  he  had  reasonable  ground 
to  suppose  he  could  cross  the  track  in  safety,  he  would  not  be 
chargeable  with  contributory  negligence  as  a  matter  of  law ; 
because  such  charge  permits  the  jury  to  find  that  Mr.  Rider 
committed  an  error  of  judgment  only,  when  in  fact  he  was 
negligent  in  failing  to  qualify  himself  for  the  exercise  of  his 
judgment.  {McClain  v.  B.  C,  R.  R.  Co,,  116  N.  Y.  459; 
Thompson  v.  B,  Ry,  Co,,  145  N.  Y.  196 ;  Davenpoi^t  v.  B, 
C  R,  R,  Co,,  100  N.  Y.  632 ;  Barker  v.  Smage,  45  N.  Y. 
\iv ;  Cowan  v.  T,  Ave,  R,  Co,,  1  K.  Y.  Supp.  612 ;  Doyle  v. 
A,  Ry,  Co,,  5  App.  Div.  601 ;  Van  Patten  v.  S,  8,  R,  Co,, 
80  Ilun,  494 ;  Martin  v.  T.  A,  R.  Co.,  27  App.  Div.  52 ; 
Weiss  V.  If.  Ry.  Co,,  33  App.  Div.  221.)  The  trial  court 
committed  error  in  refusing  to  charge  the  jury  that  the  plain- 
tiflPs  intestate  "was  not  permitted  to  take  even  doubtful 
chances  as  to  whether  there  was  sufficient  opportunity  to 
cross."  {McClain  v.  B,  II,  R.  R.  Co.,  116  N.  Y.  459; 
Harvey  v.  iV^.  El.  R,  R.  Co.,  35  App.  Div.  307 ;  McCann  v. 
N.  Y.  &  Q.  C.  Ry,  Co,,  56  App.  Div.  419 ;  Clancy  v.  T.  <& 
L.  R.  Co.,  88  Hun,  496.)  The  trial  court  committed  error 
in  refusing  to  charge  the  jury  "  that  as  the  car  approached 
from  behind  it  was  the  duty  of  Mr.  Rider  to  use  reason- 
able diligence  in  getting  off  from  the  tracks  and  giving 
the  car  an  opportunity  to  pass."  {O^Neil  v.  D.  D.,  E.  B. 
ik  B.  R.  R.  Co.,  129  N.  Y.  125 ;  Adolph  v.  C  P.,  N,  <& 
E,  R.  R.  R.  Co.,  76  N.  Y.  530 ;  Johnson  v.  B,  IT,  Ry,  Co,, 
34  App.  Div.  271 ;  McCann  v.  N,  Y.  &  Q,  C,  Ry.  Co.,  56 
App.  Div.  419.)  The  trial  court  commited  error  in  refus- 
ing to  instruct  the  jury  "  that  in  case  they  should  find  that  Mr. 
Rider  was  guilty  of  negligence  in  driving  upon  the  tracks  as 
he  did,  that  there  could  be  no  recovery  in  this  case."  (  Weston 
V.  City  of  Troy,  139  N.  Y.  281,  282 ;  Whalen  v.  C.  G.  L,  Co., 
151  N.  Y.  70 ;  FiUr  v.  jV.  Y.  C  R.  R.  Co.,  49  N.  Y.  41 ; 
Haley  v.  Earle,  30  N.  Y.  208 ;  Wilds  v.  11.  R.  R.  R.  Co.,  24 
N.  Y.  430 ;  Thomp.  on  Neg.  §§  172,  176  ;  Brown  v.  M.,  etc, 
R.  R,  Co.,  22  Minn.  165 ;  1  S.  &  R.  on  Neg.  [5th  ed.]  §  96 ; 
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a  person,  though  he  is  on  the  track  through  his  own  negligence,  is  not 
applicable  where  a  driver  attempts  to  cross  the  track  diagonally  when  an 
approaching  electric  car  is  so  near  as  to  render  the  attempt  dangerous. 
Bider  v.  Syracuse  R,  T.  By,  Co.,  64  App.  Div.  624,  reversed. 

(Argued  April  4,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgmeat  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  15,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  E,  Spencer  for  appellant.  The  trial  court  commit- 
ted error  in  refusing  to  charge  the  jury  "  that  at  the  place 
where  this  accident  occurred  the  rule  of  law  which  applies 
with  reference  to  intersecting  streets  did  not  apply,  and  that 
at  this  place  defendant  had  a  paramount  or  superior  right  to 
the  use  of  the  street  upon  that  portion  occupied  by  its  tracks 
for  the  operation  of  its  cars."  {Mosenhlatt  v.  B.  H,  R,  7?, 
Co.,  26  App.  Div.  600 ;  Adolph  v.  C  P.,  N.  db  E.  R.  R.  R, 
Co,,  76  N.  Y.  530 ;  O'^il  v.  D.  i?.,  E.  B.  &  B.  R,  R,  Co., 
129  N.  Y.  125 ;  Fleclcenstein  v.  D.  D.,  E.  B.  cfe  B.  R.  R. 
Co.,  105  K.  Y.  655 ;  Fentoii  v.  S.  A.  R.  R.  Co.,  126  N.  Y. 
625 ;  Meyer  v.  B.  II.  R.  R.  Co.,  9  App.  Div.  79 ;  Ilidcman 
V.  N.  E.  Ry.  Co.,  36  x\pp.  Div.  376 ;  Hewlett  v.  B.  II.  R. 
R.  Co.,  63  App.  Div.  423.)  The  trial  court  committed  error 
in  refusing  to  charge  the  jury  "  that  at  the  place  where  Mr. 
Rider  started  to  cross  the  tracks  he  had  no  right  to  assume 
that  the  defendant's  car  would  stop  or  slacken  its  speed  for 
the  purpose  of  permitting  him  to  cross."  {Harvey  v.  N.  E. 
R.  R.  Co.,  35  App.  Div.  307;  McClain  v.  B.  C.  R.  R. 
Co.,  116  N.  Y.  459;  Reisa  v.  M.  S.  Ry.  Co.,  28  Misc. 
Rep.  198 ;  Williamson  v.  M.  S.  Ry.  Co.,  29  Misc.  Rep.  324.) 
The  trial  court  committed  error  in  charging  the  jury  in  sub- 
stance that  if  the  car  was  from  thirty-five  to  eighty  feet  back 
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when  Rider  started  to  cross  the  track  he  was  chargeable  with 
knowledge  that  it  was  there,  and  if  he  had  reasonable  ground 
to  suppose  he  could  cross  the  track  in  safety,  lie  would  not  be 
chargeable  with  contributory  negligence  as  a  matter  of  law ; 
because  such  charge  permits  the  jury  to  find  that  Mr.  Kider 
committed  an  error  of  judgment  only,  when  in  fact  he  was 
negligent  in  failing  to  qualify  himself  for  the  exercise  of  his 
judgment.  {McClain  v.  B.  C,  B.  R.  Co,,  116  N.  Y.  459 ; 
Thompson  v.  B,  By,  Co.,  145  N.  Y.  196 ;  Davenport  v.  B, 
C,  B,  B.  Co,,  100  N.  Y.  632 ;  Barker  v.  Savage,  45  N.  Y. 
lii  ;  Cowan  v.  T,  Ave,  B,  Co,,  1  N.  Y.  Supp.  612 ;  Boyle  v. 

A,  By,  Co.,  5  App.  Div.  601 ;  Van  Patten  v.  S,  S,  B,  Co,, 
80  Ilun,  494 ;  Martin  v.  T,  A,  B,  Co,,  27  App.  Div.  52 ; 
Weiss  V.  M,  By,  Co,,  33  App.   Div.  221.)     The  trial  court 

committed  error  in  refusing  to  charge  the  jury  that  the  plain- 
tiffs intestate  "was  not  permitted  to  take  even  doubtful 
chances  as  to  whether  there  was  sufficient  opportunity  to 
cross."  {McClain  v.  B,  II,  B,  B,  Co,,  116  N.  Y.  459; 
Ilai^ey  v,  N,  El,  B,  B.  Co,,  35  App.  Div.  307 ;  McCann  v. 
N,  T,  (&  Q,  C,  By,  Co,,  56  App.  Div.  419 ;  Clancy  v.  T.  <& 
L,  B,  Co,,  88  Ilun,  496.)  The  trial  court  committed  error 
in  refusing  to  charge  the  jury  "  that  as  the  car  approached 
from  behind  it  was  the  duty  of  Mr.  Rider  to  use  reason- 
able diligence  in  getting  off  from  the  tracks  and  giving 
the  car  an  opportunity  to  pass."  {(yNeil  v.  D,  D,,  E,  B, 
i&  B,  B,  R,  Co.,  129  N.  Y.  125 ;  Adolph  v.  C  I\,  N,  cfe 
E,  B,  B,  B,  Co.,  76  N.  Y.  530 ;  Johnson  v.  B,  IT,  By,  Co., 
34  App.  Div.  271 ;  McCann  v.  N.  T,  cfe  Q.  C,  By.  Co.,  56 
App.  Div.  419.)  The  trial  court  commited  error  in  refus- 
ing to  instruct  the  jury  "  that  in  case  they  should  find  that  Mr. 
Rider  was  guilty  of  negligence  in  driving  upon  the  tracks  as 
he  did,  that  there  could  be  no  recovery  in  this  case."  (  Weston 
v.  City  of  Troy,  139  N.  Y.  281,  282 ;  Whiden  v.  C,  0,  L,  Co,, 
151  N.  Y.  70 ;  FiUr  v.  N,  Y,  C,  B,  B.  Co,,  49  N.  Y.  41 ; 
Baley  v.  EarU,  30  N.  Y.  208 ;  Wilds  v,  H,  B,  B,  B,  Co.,  24 
N.  Y.  430 ;  Thomp.  on  Neg.  §§  172,  176 ;  Brown  v.  M,,  etc, 

B.  B,  Co.,  22  Minn.  165 ;  1  S.  &  R.  on  Neg.  [5th  ed.]  §  96 ; 
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Johnson  v.  IL  R.  R.  R.  Co,^  20  N.  Y.  65,  69 ;  Schneider  v. 
S.  A,  R.  R.  Co.y  133  JSr.  Y.  583 ;  PolleU  v.  Long,  56  N.  Y. 
200 ;  Thompson  v.  B.  Ry.  Co.,  145  N .  Y.  196 ;  Davenport  v. 
B.  H.  R.  R.  Co.,  100  N.  Y.  632.)  The  trial  court  committed 
error  in  charging  the  jury  that  the  plaintiff  might  recover, 
notwithstanding  the  fact  that  her  intestate  was  guilty  of  neg- 
ligence which  would  really  bring  about  the  result  complained 
of.  (Thomp.  on  Neg.  §  217;  7  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  373,  381 ;  Goodman  v.  M.  S.  R.  Co.,  63  App.  Div. 
84 ;  Dairies  v.  Mann,  10  M.  &  W.  546 ;  Austin  v.  iT.  Y.  S. 
Co.,  43  N.  Y.  75 ;  Distler  v.  Z.  /.  Ry.  Co.,  151  N.  Y.  424, 
429 ;  McKeon  v.  S.  Ry.  Co.,  20  App.  Div.  601.) 

Frank  C.  Sargent  for  respondent.     There  was  no  error  in 
the  refusal  to  charge  that  at  the  place  where  this  accident 
occurred  the  rule  of  law  which  applied  with  reference  to  inter- 
secting streets  did  not  apply,  and  that  at  this  place  the  defend- 
ant had  a  paramount  or  superior  right  to  the  use  of  the  street 
upon  that  portion  occupied  by  its  tracks  for  the  operation  of 
its  car.     {Lawson   v.    M.  S.    Ry.   Co.,  40  App.  Div.  307; 
166  N.  Y.  3  ;  Brozek  v.  S.  Ry.  Co.,  10  App.  Div.  360;  161 
N.  Y.  63 ;  Raymond  v.  Richmajid,  88  N.  Y.  671.)     The 
trial  court  made  no  error  in  the  refusal  to  charge  that  at  the 
place  where  Mr.  Rider  started  to  cross  the  tracks  he  had  no 
right   to    assume    that   the    defendant's  car  would  stop   or 
slacken  its  speed  for  the  purpose  of  permitting  him  to  cross. 
{Newson  v.  N.  T.  C.  <&  II.  R.  R.  R.  Co.,  29  N.  Y.  383.) 
The  trial  court  made  no  error  in  the  charge  with  reference  to 
the  negligence  of  Mr.  Rider,  plaintiff's  intestate,  in  case  he 
drove  upon  the  track  when  the  car  was  anywhere  from  thirty- 
live  to  eighty  feet  away,  as  to  the  exercise  of  his  judgment  in 
that  respect.     {Laioson  v.  M.  S.  Ry.  Co.,  40  App.  Div.  307 ; 
166  N.  Y.  3  ;  Johnson\.  R.  Ry.  Co.,  61  App. Div.  12 ;  Buhrens 
V.  D.  D.,  E.  B.  i&  B.  Ry.  Co.,  53  Hun,  571 ;  125  K  Y. 
702 ;  Wiard  v.  S.  R.  T.  Ry.  Co.,  169  N.  Y.  24 ;  Smith  v. 
M.  S.  Ry.  Co.,  7  App.  Div.  253 ;  Brozek  v.  S.  Ry.  Co.,  10 
App.  Div.  360  ;  161  N.  Y.  63  ;  MoehiisY.  Herrmann,  108  N. 
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Y.  354  ;  Belton  v.  Baxter,  58  N.  Y.  411 ;  Wells  v.  Iliggins,  132 
N.  Y.  459 ;  McGvrOey  v.  U,  S.  Z.  Ins.  Co.,  77  N.  Y.  495.) 
The  trial  court  did  not  err  in  its  refusal  to  charge  that  as  the 
ear  approached  from  behind,  it  was  the  duty  of  Mr.  Rider  to 
use  reasonable  diligence  in  getting  off  from  the  tracks.  {Bro- 
zek  V.  &  Ry.  Co.,  161  N.  Y.  63.)  The  trial  court  made  no 
error  in  the  charge  in  instructing  the  jury  that  the  plaintiff  in 
this  case  was  entitled  to  recover,  irrespective  of  the  question 
as  to  whether  plaintiff's  intestate  was  guilty  of  negligence  in 
going  upon  the  street  car  track  in  the  first  instance.  (  Wells 
V.  Iliggins,  132  N.  Y.  459 ;  Adams  v.  L  Nat.  Bank,  116  N. 
Y.  606 ;  Brozek  v.  8.  Ry.  Co.,  161  N.  Y.  63 ;  McOinby  v. 
V.  S.  L.  Ins.  Co.,  77  N.  Y.  495 ;  Bishop  v.  Vil.  of  Goshen, 
120  N.  Y.  337 ;  Sterrett  v.  Third  Nat.  Bank,  122  N.  Y.  659  ; 
Costello  v.  T.  A.  R.  R.  Co,,  161  N.  Y.  322;  Wall  v.  N.  Y. 
C.  cfe  //.  R.  R.  R.  Co.,  56  App.  Div.  599 ;  McKeon  v.  S.  It. 
Co,,  20  App.  Div.  601 ;  Wiizman  v.  N.  E.  R.  R.  Co.,  33 
App.  Div.  585.)  There  was  no  valid  exception  taken  to  that 
part  of  the  charge  which  instructs  the  jury  that  if  they  should 
find  certain  facts,  under  certain  circumstances  there  might  be 
a  recovery  in  this  case,  notwithstanding  the  fact  that  Mr.  Rider 
was  guilty  of  negligence  in  driving  upon  the  tracks.  (  Wells  v. 
Higgins,  132  N.  Y.  459 ;  Adams  v.  I.  Nat.  Bank,  116  N.  Y. 
606 ;  Brozek  v.  S.  R.  Co.,  161  N.  Y.  63 ;  McGinley  v.  U. 
S.  L.  Ins.  Co.,  77  N.  Y.  495;  Bishop  v.  Vil.  of  Goshen, 
120  N.  Y.  337;  Sterrett  v.  T.  Nat.  Bank,  122  N.  Y.  659; 
Costello  V.  T.  A.  R.  R.  Co.,  161  N.  Y.  322 ;  Wall  v.  N. 
Y.  C.  cfe  H.  R.  R,  R.  Co.,  56  App.  Div.  599 ;  McKeon 
V.  S.  R.  Co.,  20  App.  Div.  601 ;  Witzman  v.  N.  El.  R.  R. 
Co.,  33  App.  Div.  585.)  Plaintiff's  intestate  was  not  guilty 
of  contributory  negligence,  in  driving  upon  the  street  car 
tracks,  under  the  facts  disclosed  by  the  evidence  in  this  case. 
{Lawson  v.  M.  S.  R.  Co.,  40  App.  Div.  307;  166  N.  Y.  3; 
Johnson  V.  R.  Ry.  Co^,  61  App.  Div.  12;  Bnhrens  v.  D.  D., 
E.  B.  (&  B.  R.  Co.,  53  Ilun,  571 ;  125  N.  Y.  702 ;  Brozek 
V.  S.  R.  Co.,  10  App.  Div.  360 ;  161  N.  Y.  63 ;  Wiard  v.  S. 
R.  T.  R.  Co.,  169  N.  Y.  24.) 
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O'Brien,  J.  The  plaintiff  recovered  a  verdict  of  five  thou- 
sand dollars  against  the  defendant  in  an  action  wherein  the 
latter  was  charged  with  negh'gently  causing  the  death  of  George 
H.  Rider,  the  plaintiff's  husband  and  intestate,  on  the  17th  of 
December,  1900.  It  is  alleged  that  the  deceased,  who  was 
riding  in  a  covered  delivery  wagon,  while  crossing  over  defend- 
ant's street  car  tracks  at  the  intersection  of  two  streets,  was 
struck  by  one  of  defendant's  electric  cars,  which  caused  him 
to  be  thrown  to  the  pavement  in  such  a  severe  and  violent 
manner  as  to  subsequently  cause  his  death.  The  judgment 
entered  upon  the  verdict  has  been  unanimously  affirmed  by 
the  Appellate  Division,  and,  hence,  the  only  questions  pre- 
sented by  the  appeal  are  those  raised  by  exceptions  to  the 
charge  of  the  learned  trial  judge  as  made,  and  to  his  refusal  to 
charge  as  requested  by  defendant's  counsel. 

The  case  was  tried  and  submitted  to  the  jury  upon  the 
theory  that  even  though  the  deceased  had  been  guilty  of  con- 
tributory negligence  in  driving  upon  the  track  under  the  cir- 
cumstances disclosed  by  the  evidence,  yet  such  negligence  on 
his  part  would  not  bar  a  recovery  if  the  jury  found  that  the 
accident  could  have  been  avoided  by  the  motorman  in  charge 
of  the  car.  In  other  words,  the  charge  of  the  court,  in  substance, 
was  that  although  deceased  negligently  drove  upon  the  railway 
track,  yet  the  plaintiff  could  recover  if  the  jury  was  satisfied 
that  the  motorman,  upon  seeing  that  the  deceased  was  about 
to  cross,  could,  by  the  exercise  of  reasonable  care,  have  brought 
the  car  to  a  stop  before  the  collision  which  resulted  in  the 
injury. 

In  order  to  clearlj^  disclose  the  theory  upon  which  the  case 
was  submitted  to  the  jury,  it  will  be  necessary  to  state  the 
substance  of  the  charge.  The  learned  trial  judge  stated  that 
assuming  the  plaintiff's  evidence  to  be  correct  as  to  where  the 
car  was  when  the  deceased  attempted  to  cross  the  track,  which 
was  from  thirty-five  to  eiglity  feet  back  of  him,  he  was  charge- 
able with  knowledge  that  it  was  there,  and  the  act  of  the 
deceased  being  such  as  to  show  an  intention  to  cross  the  street, 
the  rule  of  law  was  that  if  then,  in  view  of  that  distance  of  the 
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car,  be  had  reasonable  ground  to  suppose  tbat  be  could  cross 
in  safety,  be  would  not  be  cbargeable  witb  contributory  negli- 
gence as  matter  of  law,  and  it  would  be  the  duty  of  the  motor- 
raan  to  furnish  liini  a  reasonable  opportunity  to  cross.  Tliat 
if  the  jury  should  find  that  he  did,  in  view  of  that  distance, 
have  reasonable  ground  to  believe  that  he  could  cross  in  safety, 
and  if  then  the  motorman  did  not  afford  him  a  reasonable 
opportunity  to  cross,  the  jury  would  have  the  right  to  say 
that  he  was  negligent,  and  that  if  such  negligence  was  the 
cause  of  the  accident,  that  would  furnish  a  basis  of  liability 
against  the  defendant.  He  also  called  the  attention  of  the 
jury  to  the  evidence  on  the  part  of  the  defendant  which 
tended  to  show  that  the  car  was  only  fifteen  or  twenty  feet 
away  when  the  deceased  started  to  cross,  and  that  if  such  was 
the  fact  the  deceased  ought  not  to  have  attempted  to  cross. 
The  car  was  moving  at  the  rate  of  six  to  nine  miles  an  hour, 
and  if  under  these  circumstances  the  deceased  attempted  to 
drive  upon  the  track  in  front  of  the  car  only  fifteen  feet 
away,  he  was  chargeable  with  negligence. 

He  further  instructed  the  jury,  substantially,  as  follows: 
Assuming  that  the  deceased  was  careless  or  guilty  of  negli- 
gence in  trying  to  cross  the  track  when  the  car  was  so  close 
that  he  knew,  or  ought  to  have  known,  that  he  would  be  hurt 
if  the  car  kept  on  at  the  ordinary  speed,  still  it  did  not  follow 
that  there  could  be  no  recovery  against  the  defendant,  for  the 
law  is  that  if  there  had  been  negligence  on  the  part  of  the 
deceased  that  would  really  bring  about  the  result,  still  if  *  the 
defendant  could,  in  the  exercise  of  reasonable  care,  have 
avoided  the  accident,  it  was  its  duty  to  do  so.  "  It  is  a  ques- 
tion whether  in  such  a  case  the  defendant  might,  by  the  exer- 
cise of  reasonable  care  and  prudence,  have  avoided  the  con- 
sequences of  the  injured  party's  negligence,  and  in  this  case 
,  the  question  is  whether  when  it  became  apparent  to  the  car 
driver  that  the  decedent  had  the  intention  of  crossing,  and 
was  in  the  act  of  crossing,  if  at  that  time  the  car  was  at  such 
a  distance  that  if  managed  with  the  exercise  of  ordinary  and 
reasonable  care,  the  collision  could  Have  been  avoided,  there 
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would  be  a  basis  for  saying  that  the  defendant  was  still  liable, 
although  the  man  was  negligent  in  trying  to  cross  the  track." 

The  only  basis  for  this  theory  of  the  case  is  found  in  the 
evidence  upon  the  part  of  the  plaintiff  which  tends  to  show 
that  the  deceased  did  not  sustain  the  injury  at  the  very 
moment  that  the  car  came  in  contact  with  the  vehicle,  but 
tiiat  it  struck  the  rear  end  of  the  carriage  and  then  carried  it 
for  some  distance  along  the  track,  when  it  was  overturned 
and  thus  the  injury  resulted.  This  accident  differs  from  all 
such  accidents  at  street  crossings  only  in  this  respect,  that  the 
injury  was  not  inflicted  upon  deceased  at  the  instant  when  the 
car  struck  the  vehicle,  but  after  carrying  it  forward  upon 
the  track  for  a  distance,  which  it  is  claimed  by  plaintiff  to  be 
from  twenty-five  to  forty  feet,  the  carriage  was  overturned  and 
the  driver  injured.  It  is  claimed  on  the  part  of  the  plaintiff 
that  the  motorman  could  have  stopped  the  car  within  the 
space  of  eight  feet  of  the  vehicle,  while  on  the  part  of  the 
defendant  the  evidence  tended  to  show  that  it  could  not  ]>e 
stopped  in  less  than  from  fifty  to  sixty  feet.  It  will  thns  be 
seen  that  the  case  turned  largely,  if  not  entirely,  upon  the 
ability  of  the  motorman  to  stop  a  car  moving  at  the  rate  of 
from  six  to  nine  miles  an  hour  before  the  collision  and  before 
the  carriage,  in  which  the  deceased  was  riding,  was  overturned. 

The  defendant's  counsel  excepted  to  the  charge  of  the 
court  with  reference  to  the  negligence  of  the  deceased  in  case 
he  drove  upon  the  track  when  the  car  was  anywhere  from 
thirty-five  to  eighty  feet  away,  and  he  requested  the  court 
to  charge  that  he  was  not  permitted  to  take  even  doubtful 
chances  as  to  whether  there  was  suflicient  opportunity  for 
him  to  cross.  The  court  declined  to  charge  that  proposition 
and  the  defendant's  counsel  excepted.  The  defendant's 
counsel  also  excepted  to  that  part  of  the  charge  wherein  the 
jury  were  instructed  that  there  might  be  a  recovery  notwith- 
standing the  fact  that  the  deceased  was  guilty  of  negligence 
in  driving  upon  the  tracks,  and  he  asked  the  court  to  instruct 
the  jury  that  in  case  they  should  find  the  deceased  guilty  of 
negligence  in  driving  upon  the  tracks  as  he  did,  that  there  could 
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be  no  recovery  in  the  action.  The  court  refused  to  so  charge 
and  the  defendant's  counsel  excepted.  It  will  be  seen,  there- 
fore, that  the  jury  were  permitted  to  find  a  verdict  against  the 
defendant,  notwithstanding  any  negligence  on  the  part  of  the 
deceased  in  driving  upon  the  tracks,  provided  that  they  could 
find  that  the  motorman  could  have  stopped  the  car  before  it 
upset  the  carriage  in  which  the  deceased  was  riding. 

The  general  rule  is  that  in  an  action  to  recover  damages  for 
personal  injuries  founded  upon  negligence  it  is  incumbent 
upon  the  plaintiff  to  prove  negligence  on  the  part  of  the 
defendant,  and  the  absence  of  contributory  negligence  on  the 
part  of  the  injured  party.  The  courts  have,  however, 
engrafted  upon  this  rule  an  important  exception,  which  the 
learned  trial  judge  evidently  sought  to  apply  to  the  facts  in 
the  case,  and  that  is,  that  the  contributory  negligence  of  the 
injured  party,  which  will  bar  an  action  in  his  behalf,  must  be 
the  proximate  and  not  a  remote  contributing  cause  of  the 
injury.  The  plaintiffs  contributory  negligence,  it  is  said, 
must  not  only  be  a  contributing  cause,  but  a  proximate  and 
not  a  remote  cause  of  the  injury.  The  proximate  cause  of  an 
event  must  be  held  to  be  that  which  in  a  natural  sequence, 
unbroken  by  any  new  cause,  produces  that  event  and  without 
which  that  event  would  not  have  occurred.  The  plaintiff's 
fault  will  not  affect  his  cause  of  action  unless  it  proximately 
contributed  to  his  injury.  It  must  be  a  proximate  cause 
in  the  same  sense  in  which  the  defendant's  negligence  must 
have  been  a  proximate  cause  in  order  to  give  a  right  of 
action.  (Shearman  &  Eedfield  on  Negligence  [4th  ed.],  §§  26, 
94,  and  notes.)  Contributory  negligence,  however  great,  is 
no  defense  to  an  action  for  damages  for  an  injury  which  was 
reckless,  willful  or  wanton.  When  the  negligence  of  the 
deceased  is  but  a  remote  cause,  or  antecedent  of  the  injury, 
while  the  negligence  of  the  defendant  is  made  the  proximate 
cause  of  it,  then  the  plaintiff  will  not  be  debarred  from 
prosecuting  his  claim  by  his  negligence,  nor  will  the  defend- 
ant be  excused  from  the  consequences  of  his.  (2  Thomp.  on 
Neg.  §  1995,  and  notes.) 
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Tlie  question  in  this  case  is  whetlier  this  rule  can  be  applied 
to  the  facts  here  in  any  reasonable  or  practical  way.  The 
contributory  negligence  of  tlie  injured  party  cannot  be  taken 
from  the  jury  except  in  cases  where  it  is  clear  that  there  was 
some  new  act  of  negligence  on  the  part  of  a  defendant  that 
was  the  proximate  cause  of  the  injury.  The  negligence  of 
the  deceased,  if  any,  was  substantially  concurrent  with  that  of 
the  defendant,  if  any.  It  is  impossible  to  separate  that  part 
of  the  transaction  which  took  place  after  the  first  contact  of 
the  car  with  tlie  vehicle  from  what  took  place  before.  It  was 
all  one  transaction,  and  to  attempt  to  divide  it  into  fragments 
and  impute  one  part  of  it  to  the  negligence  of  both  parties 
and  another  part  to  tlie  defendant's  negligence  alone  would, 
as  it  seems  to  us,  entirely  subvert  the  law  of  contributory  neg- 
ligence as  applied  to  accidents  of  this  character.  If  the 
tlieory  upon  which  this  case  was  tried  and  submitted  is  to  be 
sanctioned,  it  must,  we  think,  follow  that  in  every  case  bused 
upon  such  an  accident,  the  result  must  turn  not  upon  the  gen- 
eral rule  as  stated,  but  upon  the  exception  ;  or,  in  other  words, 
the  inquiry  must  be  not  whether  the  injured  party  was  negli- 
gent, but  whether  it  was  reasonably  possible  for  the  defend- 
ant to  have  avoided  the  accident.  It  does  not  seem  to  us 
that  the  exception  to  the  general  rule  in  cases  of  this  charac- 
ter was  properly  applied  to  the  facts  in  this  case.  There  is 
no  doubt  that  it  is  a  well -recognized  exception  to  the  general 
rule,  but  its  application  will  be  best  illustrated  bv  a  reference 
to  some  of  the  leading  cases  upon  the  subject. 

One  of  the  leading  cases  in  the  English  courts  is  Davies  v. 
Mann,  (10  M.  &  W.  546).  The  plaintiff  sued  the  defendant 
for  killing  a  donkey  which  the  former  had  fettered  and  turned 
into  a  highway  to  graze.  It  appeared  at  the  trial  that  the 
plaintiff  having  fettered  the  forefeet  of  the  donkey,  turned  it 
into  a  public  highway,  and  at  the  time  of  the  accident  the 
donkey  was  grazing' on  the  off  side  of  a  road  about  eight 
yards  wide,  when  the  defendant's  wagon,  with  a  team  of  three 
hordes,  coming  down  a  slight  descent  at  what  the  witness 
termed  a  smartish  pace^  ran  against  the  donkey,  knocked  it 
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down,  and  the  wheels  passing  over  it,  it  died  soon  after.  The 
donkey,  as  already  stated,  was  fettered  at  the  time,  and  it  was 
proved  that  the  driver  was  some  little  distance  behind  the 
horses.  The  learned  judge  instructed  the  jury  that,  though 
the  act  of  tlie  plaintiff  in  leaving  the  donkey  on  the  highway 
so  fettered  as  to  prevent  his  getting  out  of  the  way  of  car- 
riages traveling  along  it  might  be  illegal,  still  if  the  proximate 
cause  of  the  injury  was  attributable  to  the  want  of  proper 
conduct  on  the  part  of  the  driver  of  the  wagon,  the  action 
was  maintainable,  and  the  jury  found  a  verdict  for  the  plain- 
tiff. Upon  a  review  of  the  case  it  was  held  that  the  instruc- 
tions of  the  trial  judge  were  correct,  the  court  holding  that 
"  although  the  ass  may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road  at  such  a  pace  as 
would  be  likely  to  prevent  mischief.  Were  this  not  so  a  man 
might  justify  the  driving  over  goods  left  on  a  public  highway 
or  even  over  a  man  lying  asleep  there,  or  the  purposely  run- 
ning against  a  carriage  going  on  the  wrong  side  of  the  road." 
So  that  all  the  case  decides  is  that  the  negligent  act  of  the 
owner  of  the  donkey  in  turning  it  fettered  into  the  highway 
to  graze  some  days  before  the  injury  was  the  remote,  but  not 
the  proximate  cause  of  its  death.  This  case  is  a  good  illus- 
tration of  what  is  meant  by  the  exception  to  the  general  rule, 
since  it  appears  that,  although  the  owner  of  tlie  animal  was 
originally  negligent  in  turning  it  into  the  road,  yet  this  negli- 
gence was  only  a  remote  and  not  a  proximate  cause  of  the 
injury. 

The  rule  and  its  application  is  illustrated  in  the  case  of 
McKeon  v.  Steimoay  Ey.  Co.  (20  App.  Div.  601).  In  that 
case  it  appeared  that  the  injured  party  drove  his  horse  and 
truck  up  to  the  doorway  of  his  employer's  house,  and,  finding 
the  gate  locked,  with  a  view  of  departing,  so  backed  up  his 
horse  into  the  street  that  the  rear  end  of  the  truck  projected 
over  the  eastern-bound  track  of  the  defendant's  trolley  rail- 
road in  that  street.  He  then  saw  an  approaching  car  upon  th^ 
track  and  proceeded  to  get  upon  the  wagon  to  drive  away. 
Before  he  was  able  to  do  so  the  car  collided  with  the  rear  end 
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of  the  wagon,  causing  the  horse  to  run  away.  The  plaintiff 
was  thrown  from  the  wagon  when  upwards  of  two  hundred 
feet  from  the  place  of  collision  and  fell  upon  the  same  track. 
He  was  then  unconscious  and  was  injured  by  another  car  of 
the  defendant  going  in  the  same  direction  a  few  minutes  later. 
Two  young  daughters  of  the  plaintiff,  seeing  the  condition  of 
the  horse  and  wagon,  looked  for  and  discovered  the  plaintiff 
on  tlie  track.  One  of  them,  while  making  an  ineffectual 
effort  to  pull  him  from  tlie  track,  saw  the  approaching  car, 
and  both  of  them  screamed.  Their  screams  were  heard  by 
the  motornian  and  some  others  on  the  car,  which  did  not  stop 
until  after  it  had  struck  tlie  plaintiff  and  had  passed  the  place 
where  he  was  lying.  The  court  reversed  the  judgment  in 
favor  of  the  defendant,  and  Judge  Bbadley  stated  the  princi- 
ple applicable  to  the  case  in  these  words  :  "  The  negligence  of 
a  plaintiff,  which  is  effectual  to  relieve  a  defendant  from  lia- 
bility for  the  consequences  of  his  negligence,  must  be  proxi- 
mate in  such  sense  as  to  contribute  concurrently  to  the  result 
complained  of.  Although  the  injury  may  not  have  occurred 
but  for  the  negligence  of  the  former,  his  antecedent  negli- 
gence may  not  be  concurrent  or  simultaneous  in  such  sense  as 
to  relieve  the  latter  from  the  consequences  of  his  negligence." 
It  will  be  seen  that  that  case  turned  upon  the  point  that, 
although  the  driver  of  the  truck  might  have  been  originally 
guilty  of  negligence  in  backing  up  on  the  railroad  track,  yet 
that  negligence  was  the  remote  cause  of  the  injury  only  and 
not  concurrent  or  simultaneous  with  that  of  the  defendant. 
In  other  words,  after  the  negligence  of  the  injured  party 
there  was  a  change  in  the  situation  and  a  new  act  of  negli- 
gence was  imputable  to  the  motorman,  which  the  court  held 
to  be  the  proximate  cause  of  the  injury. 

In  Wasvier  v.  Del.,  Z.  tfe  W.  R.  i?.  Co,  (80  N.  Y.  212)  it 
ai)peared  that  the  plaintiff's  intestate  was  killed  by  a  collision 
with  one  of  the  defendant's  cars  while  he  was  engaged  in 
securing  his  horse  and  wagon,  which  had  run  upon  the  track 
from  a  point  in  the  street  where  he  had  negligently  left  it. 
Here  it  will  be  seen  that  the  negligence  of  the  deceased  con- 
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sisted  entirely  in  leaving  the  horse  and  wagon  in  the  street. 
The  deceased,  when  injured,  was  upon  the  railroad  trying  to 
catcli  his  horse,  which  had  run  away,  and  it  was  shown  that 
the  railroad  could  have  avoided  the  accident  by  the  exercise 
of  reasonable  care  on  the  part  of  the  engineer,  who  saw  the 
deceased  and  his  horse  upon  the  track  in  time  to  avoid  the 
accident.  There  the  negligent  act  of  the  deceased  consisted 
entirely  in  allowing  his  horse  to  stand  in  the  street  untied, 
hitched  to  a  wagon,  which  resulted  in  the  horse  becoming 
frightened  and  running  away.  He  followed  the  horse  and 
wagon  and  found  them  on  the  railroad  track,  and  while 
attempting  to  secure  them  the  train  ran  upon  them  when  he 
was  in  full  view,  and  it  could  have  been  stopped  in  time  to 
avoid  the  accident,  and  so  it  was  properly  held  that  the  negli- 
gence of  the  deceased  in  leaving  the  horse  untied  was  the 
remote  and  not  the  proximate  cause  of  the  injury,  while  the 
act  of  the  engineer  of  the  train  in  running  upon  him  when  so 
engaged,  and  when  he  could  have  been  discovered  in  time  to 
stop  the  train,  was  the  sole  proximate  cause  of  the  injury. 
The  principle  is  frequently  illustrated  by  the  case  of  an  intoxi- 
cated person  who  lies  down  upon  a  railroad  track  when  no 
train  is  in  view.  That  is  unquestionably  a  negligent  act,  but 
if  he  is  injured  by  a  passing  train,  after  being  discovered  by 
the  engineer  in  time  to  stop  the  train  and  avoid  injuring  him, 
then  the  injury  may  be  imputed  solely  to  the  negligence  of 
the  railroad,  as  the  sole  proximate  cause,  his  own  negligence 
being  so  remote  as  not  to  preclude  a  recovery.  If,  however, 
the  same  person  had  gone  upon  the  track  in  full  view  of  an 
approaching  train  when  there  was  no  reason  to  suppose  that 
his  presence  could  be  discovered  by  the  engineer  in  time  to 
control  the  train  and  avoid  injuring  him,  then  the  act  of  the 
injured  party  would  be  regarded  as  the  proximate  contributing 
cause  of  the  injury  and  a  bar  to  any  recovery. 

But  we  are  unable  to  see  how  this  exception  to  the  general 
rule,  as  illustrated  by  the  cases  cited,  can  be  applied  to  the 
facts  of  this  case  where  there  was  no  claim  that  the  motor- 
man  acted  willfully  or  recklessly.     The  claim  is  that  he  could 
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have  stopped  the  ear  within  the  space  of  eight  feet  and  thus 
avoided  the  result  of  the  negligence  of  the  deceased.  The 
negligence,  if  any,  wias  substantially  concurrent  with  tliat 
of  the  motorman,  if  he  was  negligent  at  all.  The  whole 
colHsion  was  the  work  of  but  a  moment  of  time,  and  to 
attempt  to  separate  what  took  place  before  the  contact  of 
the  car  with  the  veliiclo  from  wliat  took  place  afterward 
would  be  to  create  distinctions  and  refinenjents  that  in 
the  end  would  practically  abrogate  the  rule  in  such  cases 
that  the  injured  party  cannot  recover  when  his  negligence 
is  a  contributing  cause  of  the  injury.  In  this  case,  if  the 
deceased  was  in  fact  negligent  in  driving  upon  the  track, 
when  the  approaching  car  was  so  near  as  to  render  the  act 
dangerous,  then  such  negligence  cannot  be  regarded  as 
remotely  connected  with  the  accident  within  the  meaning  of 
the  rule  stated,  but  a  proximate  concurrent  cause  which  pre- 
cludes a  recovery.  Unless  the  cliaracter  of  tlie  accident  is 
such  that  it  can  be  fairly  said  that  the  negligence  of  the 
injured  party  is  but  a  remote  cause,  the  exception  is  not 
applicable.  It  is  admitted  that  upon  the  assumption  that  the 
act  of  the  deceased  in  driving  upon  the  track  was  negligent, 
there  could  be  no  recovery  if  the  injury  resulted  from  the 
first  contact  of  the  car  with  the  wagon.  But  since  it  did  not, 
a.nd  the  pressure  of  the  car  upon  the  wagon  was  not  relaxed 
until  some  inappreciable  space  of  time  thereafter,  when  the 
horse  and  wagon  were  carried  forward  for  some  distance,  the 
negligence  of  the  deceased  could  be  eliminated  from  the 
inquiry  and  the  defendant  held  liable,  upon  the  sole  ground 
that  the  motorman  was  negligent  in  not  bringing  the  car  to  a 
stop  before  he  did.  In  other  words,  that  under  such  circum- 
stances the  negligence  of  the  motorman  was  the  sole  prox- 
imate cause  of  the  injury,  while  that  of  the  deceased  was  too 
remote  to  operate  as  a  defense.  This  theory  left  nothing  to 
the  jury  but  the  conduct  of  the  motorman,  based  upon  nice 
calculations  as  to  the  distance  of  the  car  from  the  crossing 
when  the  deceased  turned  to  drive  upon  the  track,  the  speed 
of  the  car  and  the  ability  of  the  motorman  to  stop  it  in  a 
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moment  of  time.  Tlie  practical  result  of  this  theory  is  to 
hold  that  at  tlie  moment  of  the  first  contact  the  negligence  of 
tlie  deceased  was  proximate  and  contributory,  while  a  moment 
afterwards  it  became  remote  and  immaterial.  This  involves 
a  refinement  of  reasoning  and  a  process  of  speculation  that  is 
scarcely  practical  or  possible  in  the  determination  of  the 
rights  of  parties  in  controversies  of  this  character.  It  per- 
mitted the  jury  to  divide  a  transaction  which  was  in  itself 
indivisible,  and  to  attribute  the  injury  to  the  conduct  of  the 
motorman  after  the  first  contact  without  regard  to  the  negli- 
gence of  the  driver  in  creating  the  situation. 

It  was,  we  think,  a  mistaken  application  of  the  doctrine 
that  a  remote  act  of  the  injured  party,  though  negligent,  does 
not  bar  a  recovery  for  the  injury,  since  tliere  was  no  place  for 
its  proper  application  to  the  facts  of  the  case.  There  must 
undoubtedly  be  a  causal  connection  between  the  negligence 
of  the  injured  party  and  the  injury  itself,  but  his  fault  is 
deemed  to  be  the  juridical  cause  of  the  injury  when  it  consists 
of  such  an  act  or  omission  on  the  part  of  a  responsible  human 
being  as  in  ordinary  and  natural  sequence  immediately  results 
in  such  injury.  This  is  what  is  meant  by  the  term  proximate 
cause  in  any  inquiry  as  to  the  connection  of  the  negligent  act 
with  the  resultant  injury.  We  may  not  confound  the  act 
with  its  execution,  nor  the  entire  act  with  the  last  part  or  the 
final  consummation,  and  by  that  means  make  the  immediate 
cause  the  remote  cause.  (Wharton  on  Neg.  1874,  §§  73,  155, 
323.)  The  defendant's  responsibility  could  not  have  been  deter- 
mined by  looking  merely  at  the  consummation  of  the  injury, 
but  the  transaction  should  be  viewed  in  its  entirety,  and  if 
the  deceased  was  guilty  of  negligence  its  effect  upon  the  right 
of  action  could  not  be  eliminated  from  the  case  after  the  first 
contact  of  the  car  with  the  wagon. 

AVe  recognize  fully  the  force  of  the  rule  that  the  negligence 
of  the  injured  party  is  no  defense  to  an  action  in  his  behalf 
when  such  negligence  is  connected  with  the  accident  only  in 
some  remote  way  and  is  not  a  proximate  concurrent  cause. 
But  this  rule,  or  rather  this  exception  to  a  general  rule,  has  no 
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application  to  a  case  like  the  one  at  bar,  where  the  act  of  the 
deceased  and  the  conduct  of  the  inotorman  were  substantially 
concurrent,  and  where  it  is  practically  impossible  to  separate 
the  conduct  of  the  injured  party  in  driving  upon  the  track 
from  the  injury  itself.  Therefore,  we  think  that  in  so  far  as 
the  learned  trial  court  refused  to  charge  that  if  the  jury  found 
tliat  the  deceased  was  negligent  in  going  upon  the  track  as  he 
did,  there  could  be  no  recovery,  and  that  he  was  not  permitted 
to  takq  doubtful  chances  as  to  whether  it  was  safe  to  cross, 
tlie  ruling  was  erroneous  and  the  request  should  have  been 
charged. 

The  question  of  remote  and  proximate  cause  in  actions  of 
negligence  opens  a  favorable  field  for  refined  and  speculative 
reasoning,  as  will  bo  seen  from  the  discussions  to  be  found  in 
the  books,  much  of  which  seems  to  border  closely  on  casuistry. 
But  there  are  some  general  principles  as  to  which  all  agree 
that  will  furnish  a  safe  guide  in  the  solution  of  the  questions 
presented  by  this  appeal.  One  is,  that  in  determining  whether 
the  cause  of  the  accident  is  proximate  or  remote,  the  same  test 
must  be  applied  to  the  conduct  of  the  injured  party  as  is  to  be 
applied  to  the  defendant.  The  conduct  of  the  latter  cannot 
be  judged  by  one  rule  and  that  of  the  former  by  some  other 
rule.  If  in  this  case  the  motorman  had  been  injured  by  the 
collision  instead  of  the  driver  of  the  wagon,  and  the  former 
had  sued  the  latter  for  the  injury,  and  the  court  had  refused 
to  charge  that  the  motorman  could  not  recover  if  his  want  of 
due  care  in  the  management  of  the  car  contributed  to  the 
injnry,  we  would  then  have  practically  the  same  question  as 
we  have  now,  and  I  venture  to  suggest  that  there  would  then 
be  little  doubt  with  respect  to  the  view  the  court  would  take 
in  regard  to  an  exception  to  such  a  ruling.  Assuming  that 
the  driver  negligently  drove  upon  the  track,  and  at  the  first 
moment  of  contact  of  the  car  with  the  wagon  the  motorman 
was  killed  or  injured,  could  there  be  a  recovery  in  his  behalf 
irresj^ective  of  his  neglect  to  manage  the  car  with  due  care  ? 
"Would  it  then  be  said,  as  it  is  now,  in  regard  to  the  driver, 
that  though  the  motorman  was  negligent,  yet  it  was  only  the 
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remote  and  not  the  proximate  cause  of  the  injury  ?  It  is  also 
the  settled  rule  in  all  actions  of  negligence  that  where  several 
proximate  causes  contribute  to  an  accident  and  each  is  an  effi- 
cient cause,  without  which  the  accident  would  not  have  hap- 
pened, it  may  be  attributed  to  all  or  any  of  them,  but  it  can- 
not be  attributed  to  a  cause  unless  without  its  operation  the 
accident  would  not  have  happened.  {Hing  v.  City  of 
Cohoes,  77  N.  Y.  83;  Taylor  v.  City  of  Tonkers,  105 
id.  202 ;  SearUs  v.  Manhattan  Ry,  Co.^  101  id.  661 ;  Riip^ 
pert  v.  Brooklyn  ITeights  li,  li,  Co,,  154  id.  90.)  Assum- 
ing that  the  act  of  the  deceased  in  driving  upon  the  track  in 
view  of  the  approaching  car  was  at  least  one  of  the  causes  of 
the  accident  without  which  it  would  not  have  happened,  it 
is  difficult  to  see  why  the  defendant's  counsel  was  not  entitled 
to  have  the  court  charge  the  request  as  made.  The  question 
in  this  case  turns  upon  the  exception  taken  to  the  refusal  of 
the  learned  trial  judge  to  charge  the  general  rule  that  the  con- 
tributory negligence  of  the  injured  party  will  defeat  a  recov- 
ery. Conceding,  as  we  do,  that  in  some  cases  it  will  not,  we 
do  not  think-  that  this  is  such  a  case.  It  cannot  reasonably 
be  asserted  that  there  was  any  new  act  of  negligence  on  the 
part  of  the  motorman  that  could  deprive  the  defendant  of  the 
benefit  of  the  general  rule. 

In  the  discussion  to  be  found  in  the  books  upon  this  ques- 
tion, some  expressions  are  used  which,  when  applied  to  the 
facts  of  this  case,  are  quite  misleading.  It  is  often  said  that  a 
railroad  may  not  run  into  a  party  though  he  is  on  the  track 
through  his  own  negligence,  or  run  over  him  or  run  him  down. 
No  one  questions  that  proposition  when  we  bear  in  mind  that 
these  expressions  imply  a  willful  act,  or  at  least  an  act  which 
clearly  might  have  been  avoided  by  the  exercise  of  due  care. 
It  would  be  somewhat  of  an  exaggeration  to  apply  these 
expressions  to  the  facts  of  this  case.  The  motorman  did  not 
run  into  the  driver  of  the  wagon  or  run  over  him  or  run  him 
down,  within  any  fair  or  proper  meaning  of  those  terms  as 
used  in  the  law  of  negligence.  What  happened  was  this  :  The 
driver   attempted  to   cross  the  track    diagonally  when    the 
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approaching  car  was  so  near  as  to  render  the  attenipt  danger- 
ona.  He  took  the  chances  on  the  alertness  of  the  liorse  and 
his  own  capacity  to  so  manage  hiin  as  to  get  out  of  the  w^ay  of 
tlie  car.  The  motorinan  had  reason  to  believe  that  the  driver 
would  succeed,  so  he  did  not  stop  the  car,  but  took  some 
chances  just  as  the  driver  did ;  and  it  turned  out  that  they 
both  made  a  mistake  in  their  calculations,  since  the  hind  wheel 
of  the  wagon  did  not  get  entirely  over  the  track  when  the  car 
collided  with  it.  A  few  inches  more  and  the  wagon  would 
have  cleared  the  track,  and  it  is  probable  that  these  few  inches 
were  lost  by  tlie  diagonal  course  that  the  driver  took.  To  say 
that  under  such  circumstances  the  motorinan  ran  the  driver 
down  or  ran  into  him  or  ran  over  him  is  simply  to  describe  an 
accident  in  very  extravagant  language.  But  it  is  said  that 
such  was  the  finding  of  the  jury  and  such  the  import  of  the 
verdict.  Grant  that  all  that  is  so,  still  the  fact  remains  that 
they  reached  that  conclusion  under  a  charge  from  the  court 
which  permitted  them  to  disregard  entirely  the  negligent  con- 
duct of  the  driver  in  taking  such  chances  as  he  did  and  to 
consider  only  the  question  whether  it  was  reasonably  possible 
for  the  motorman  to  avoid  the  consequences  of  the  driver's 
negligence.  The  case  was  thus  made  to  turn  upon  the  mis- 
take of  the  motorman  in  assuming  that  the  driver  would  get 
out  of  the  way  in  time,  and  the  conduct  of  the  driver  in  going 
upon  the  track  in  the  immediate  presence  of  danger  was 
thus  eliminated  from  the  case. 

The  form  in  which  the  case  comes  here  is  somewhat  embar- 
rassing. While  the  learned  court  below  unanimously  affirmed 
the  judgment,  it  certified  that  tliere  were  questions  of  law 
involved  which  should  be  reviewed  in  this  court,  but  tliere  was 
no  opinion,  and  hence  we  have  not  the  benefit  of  the  views  of 
the  court  in  regard  to  any  of  the  questions  in  the  case.  All 
the  questions  of  law  presented  by  the  record  are  involved  in 
the  exceptions  which  we  have  considered.  In  view  of  the 
plaintiff's  theory  that  after  the  first  contact  of  the  car  with 
the  wagon  it  still  kept  up  the  speed  and  carried  both  the 
wagon  and  the  horse  farther  on  upon  the  track  to  the  extent  of 


1902.]  Eider  v.  Syracuse  11.  T.  Ry.  Co.  157 


N.  Y.  Rep.]  Disscntiug  opinion,  per  Vakn,  J. 

forty  feet  or  more,  and  then  for  the  first  time  injured  the 
deceased,  there  was  a  fair  opportunity  for  the  court  below  to 
reverse  upon  the  facts  in  view  of  the  evidence  upon  this 
point.  But  we  must  take  the  case  as  we  find  it,  and,  as  the 
court  unanimously  affirmed  tlie  judgment,  the  sufficiency  of 
the  proof  to  support  the  plaintiff's  theory  of  the  facts  cannot 
be  considered.  The  exceptions,  however,  fairly  presented  the 
question  whether  the  contributory  negligence  on  the  part  of 
the  deceased,  that  is  to  say,  his  act  in  driving  upon  the  track, 
if  negligent,  was,  under  the  circumstances  of  the  case,  a 
defense  to  the  action,  and,  since  we  think  there  is  nothing  in 
the  ciise  to  take  it  out  of  the  operation  of  the  general  rule,  the 
defendant  was  entitled  to  have  the  jury  so  instructed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Vann,  J.  (dissenting).  In  giving  my  reasons  for  dissenting 
from  the  conclusion  reached  by  the  majority  of  the  court,  I 
will  first  state  some  of  tlie  leading  facts,  which  the  jury  is 
presumed  to  have  found.  On  the  17th  of  September,  1900, 
at  about  6  p.  m.,  George  H.  Kider,  the  plaintiff's  intestate, 
was  seated  in  a  covered  delivery  wagon,  slowly  driving  a 
single  horse  southerly  on  the  west  side  of  the  double  tracks 
of  the  defendant's  railroad  in  Cortland  avenue,  Syracuse. 
As  he  approached  a  street  which  intersects  said  avenue 
at  an  acute  angle,  he  turned  to  the  east,  going  diagonally 
across  the  tracks,  in  order  to  enter  Raynor  avenue.  The 
grade  at  this  point  was  practically  level,  the  rails  were 
dry  and  the  street  in  good  order.  As  he  started  across,  he 
looked  back  to  the  north  toward  a  car  of  the  defendant 
approaching  from  behind,  which  was  then  from  35  to  100 
feet  away,  according  to  the  varying  estimates  of  the  different 
witnesses.  After  looking  toward  the  car,  he  whipped  his  horse 
with  tlie  lines,  but  before  he  got  across  the  tracks,  the  car 
struck  the  wagon  in  the  rear  as  it  was  moving  in  a  diago- 
nal direction  to  the  east.  The  motorman,  as  his  car  came 
up  to  the  wagon,  was  looking  in  the  face  of  a  man  stand- 
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ing  on  the  front  platform  with  whom  lie  was  engaged  in 
conversation.  The  car  was  moving  at  the  rate  of  6  or  8  miles 
an  hour  and  the  motorman  made  no  effort  to  check  its  speed 
until  about  the  time  of  the  collision.  He  was  then  moving  so 
slowly  that  when  he  hit  the  wagon,  it  was  not  overturned  at 
first,  but  was  shoved  along  on  the  track.  The  horse  fell, 
sprang  up,  jerked  himself  loose  and  ran  away.  Although  the 
danger  of  Mr.  Kider  was  obvious .  to  the  motorman  and  he 
could  have  stopped  the  car  within  8  feet,  as  there  was  evi- 
dence tending  to  show,  he  did  not  stop,  but  kept  shoving  the 
wagon  along  for  a  distance  of  20  or  30  feet,  when  it  tipped 
over.  After  thus  capsizing  the  wagon,  the  car  kept  on  for 
from  5  to  1 5  feet  farther,  shoving  the  wagon  along  on  its 
side,  before  it  stopped.  When  the  wagon  was  overturned, 
Mr.  Rider  fell  out,  the  wagon  fell  upon  him,  and  he  was 
under  it  as  it  was  shoved  forward  on  the  track  by  the  advanc- 
ing  car.  When  the  car  stopped,  liis  right  arm  was  through 
the  front  wheel  of  tlie  wagon,  his  left  arm  was  caught  in  the 
fender  of  the  car,  his  skull  was  fractured  and  he  soon  died 
from  the  injuries  thus  received. 

The  question  presented  is,  w^hether  the  plaintiff  can  recover, 
even  if  her  intestate  was  negligent  in  driving  upon  the  tracks, 
provided,  after  he  had  thus  reached  a  place  of  danger,  the 
defendant,  by  the  exercise  of  reasonable  care,  could  have 
avoided  running  over  him  ? 

Passing  by  the  conflict  in  the  evidence,  as  to  whether  the 
deceased  was  negligent  in  getting  on  the  track  and  assuming 
that  lie  was  negligent  in  this  respect,  it  does  not  follow  that 
the  defendant  was  absolved  from  all  care  and  could  run  over 
him  with  impunity.  There  was  evidence  tending  to  show  that 
after  the  collision,  tlie  car,  under  the  circumstances,  could  have 
been  stopped  in  8  feet,  but  it  did  not  stop  until  it  had  shoved 
the  wagon  along  for  at  least  20  feet  to  the  i)oint  where  it 
tipped  over,  and  even  then  the  car  did  not  stop  until  it  had 
shoved  the  wagon  on  its  side  with  the  deceased  under  it,  for 
15  feet  farther,  as  we  must  assume  the  jury  found.  Can  we 
say,  as  matter  of  law,  that  the  motorman  was  justified  in  not 
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stopping  the  car,  when  a  human  life  was  in  such  imminent 
peril,  and  he  could  have  stopped  it  in  time  to  prevent  the 
fatal  result?  Such  a  rule  would  be  a  reproach  to  jurispru- 
dence and  an  encouragement  to  reckless  conduct.  As  I 
understand  it,  our  law  is  not  subject  to  this  imputation,  but, 
on  the  other  hand,  the  humane  rule  is  in  force  that  notwith- 
standing the  previous  negligence  of  the  plaintiff,  if,  at  the 
time  when  the  injury  was  committed,  it  might  have  been 
avoided  by  the  defendant  by  the  exercise  of  reasonable  care 
and  prudence,  an  action  will  lie  for  the  injury.  {Coatello  v. 
Third  Ave.  R.  R.  Co,,  161  N.  T.  317,  322 ;  Bittner  v.  Cross- 
town  St.  R.  Co.,  153  K  Y.  76,  82;  Wasmer  v.  JDeL,  Z.  cfe  W. 
R.  R.  Co,,  80  N.  T.  212  ;  SilUman  v.  Lewis,  49  N.  Y.  379 ; 
Aicstin  v.  If,  J,  Steamboat  Co,,  43  N.  Y.  75,  82  ;  Haley  v. 
EarU,  30  N".  Y.  208  ;  Weitzman  v.  JVassau  EL  R.  R,  Co., 
33  App.  Div.  585 ;  McKeon  v.  Steinway  Ry,  Co<,  20  App. 
Div.  601 ;  Bumj)  v.  iV.  Y.,  N.  11.  i&  U.  R,  R,  Co,,  38  App. 
Div.  60 ;  affirmed  on  opinion  below,  165  N".  Y.  636 ;  Kenyon 
V.  N,  Y.  C,  &  H,  R.  R.  R,  Co,,  5  Hun,  479 ;  Radhy  v.  Z. 
cfe  N.  W,  R,  Co,,  L.  R.  [1  App.  Cas.]  154;  Davids  y,  MoAin, 
10  M.  «fe  W.  546 ;  Ishell  v.  iV"  Y,  <&  N.  II,  R.  R.  Co,,  27 
Conn.  393,  404 ;  Troio  v.  Vt.  C  R.  R,  Co,,  24  Vt.  487,  495. ) 

If  the  decedent  had  been  injured  at  the  time  that  the  car 
first  came  in  contact  with  the  wagon,  then,  upon  the  assump- 
tion that  he  was  negligent  in  getting  on  the  tracks,  there 
could  have  been  no  recovery.  His  own  negligence  in  that 
event  would  have  been  a  concurring,  and,  hence,  a  proximate 
cause,  even  if  the  defendant  had  negligently  run  against  the 
wagon.  But  the  injury  was  not  inflicted  when  the  car  struck 
the  wagon.  A  new  act  of  the  defendant,  committed  after  the 
first  contact,  was  the  cause  of  the  injury.  It  was  the  shov- 
ing of  the  wagon  along,  after  the  motorman  knew  of  the 
decedent's  peril,  without  stopping,  when  by  the  use  of  due 
care  he  could  have  stopped  in  time  to  save  him,  that  caused 
his  death. 

If  the  negligence  of  the  decedent  was  the  remote,  and  the 
negligence  of  the  defendant  was  the  proximate  cau^e  of  the 
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accident,  it  is   conceded    that  the  plaintiff  was  entitled    to 
recover.     Causes  are  not  measured  by  time  but  by  events.     A 
proximate  cause,  juridically  considered,  is  an  efficient  act  of 
causation  with  no  cause  intervening  before  the  effect,  while  a 
remote  cause  is  one  that  is  separated  from  the  effect  by  an 
intervening  cause.    The  law  looks  at  the  proximate  cause  only. 
In  jure  non  rertwta  causa,  sed  proxlnia  spectatur.     What 
was  the  proximate  cause  of  the  injury  in  question  ?     It  was 
the  failure  of  the  motorman  to  stop  his  car,  after  he  saw  that 
it  had  collided  with  the  wagon,  in  time  to  prevent  the  acci- 
dent.    When  the  car  came  in  contact  with  the  wagon,  it  was 
his   duty  to  stop  as   soon  as  he   could,  and  he  could  have 
stopped  in  eight  feet,  as  the  jury  is  presumed  to  have  found, 
upon  sufficient  evidence.     He  not  only  failed  to  stop,  but  he 
shoved  the  wagon  along  for  -more  than  three  times  the  dis- 
tance within  which  he  could  have  stopped,  and  the  death  of 
the  intestate  was  the  natural  and  probable  result.     The  fact 
that  he  had  time  to  stop  but  did  not,  shows  that  the  negli- 
gence of  the  decedent  and  that  of  the  motorman  were  not 
concurrent.     The  one  preceded  the  other  by  time  enough  for 
the  motorman  to  discharge  the  duty  of  prompt  action,  which 
the  circumstances  required.     The  negligence  of  the  motorman 
intervened  between  the  negligence  of  the  decedent  and  the 
inffiction  of  the  injury,  and  thus  became  the  proximate  cause 
thereof.     The   negligence  of   the   decedent  was  remote,  as, 
between  it  and  the  injury,  another  cause  intervened,  without 
which  the  injury  would  not  have  been  inflicted.     The  law 
regards  the  last  cause,  without  which  the  accident  could  not 
have  happened,  as  the  proximate  cause.     If  the  motorman 
had  time,  after  he  knew  that  the  decedent  was  in  a  dangerous 
situation,  to  think  and  act  and  thereby  prevent  the  casualty, 
the  jury  could  find  him  guilty  of  negligence,  and  that  negli- 
gence being  nearest  to  the  time  of  the  injury  was  proximate 
and  not  remote.     The  prior  negligence  of  the  deceased  did 
not  excuse  the  subsequent  negligence  of  the  motorman,  nor 
make  the  latter  a  remote  cause  of  the  accident,  because  he  had 
the  last  clear  chance  to  avoid  the  sacrifice  of  life.     While  but 
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few  seconds  intervened  between  the  two  causes,  they  were  as 
eflfective,  as  so  many  hours  would  have  been,  to  make  the 
latter  cause  proximate,  provided  there  was  time  enough  to 
exercise  the  care,  which  would  have  prevented  the  later  cause 
from  coming  into  existence. 

As  we  recently  held  in  an  important  case  :  "  The  proximate 
cause  of  an  event  is  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produces  that  event, 
and  without  which  tliat  event  would  not  have  occurred  ;  and 
the  act  of  one  person  cannot  be  said  to  be  the  proximate  cause 
of  an  injury  when  the  act  of  another  person  has  intervened 
and  directly  inflicted  it."    {Laidlaw  v.  Sage^  158  N.  Y.  73.) 

In  CosteUo  v.  Third  Aventce  Railroad  Co,  {supra)^  which 
is  analogous  in  fact  and  principle  to  the  case  now  before  us. 
Judge  Bartlkti'  said:  "Even  if  contributory  negligence  is 
assumed,  for  the  argument's  sake,  the  question  remains  whether 
the  defendant  might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  tlie  consequences  of  the  injured 
party's  negligence.  *  *  *  ^as  the  plaintiffs  alleged 
contributory  negligence  the  direct  proximate  cause  of  the 
accident  ?  It  was  for  the  jury  to  say  whether  this  injury  of 
the  plaintiff  would  have  happened  if  the  motorman  had  vigi- 
lantly discharged  his  responsible  duties  in  the  premises."  (p. 
322.) 

In  a  late  case  in  the  Supreme  Court  of  the  United  States  it 
was  held  that  "  Although  the  rule  is  that  even,  if  the  defend- 
ant be  shown  to  have  been  guilty  of  negligence,  the  plaintifiE 
cannot  recover  if  he  himself  be  shown  to  have  been  guilty  of 
contributory  negligence  which  may  have  had  something  to  do 
in  causing  the  accident ;  yet  the  contributory  negligence  on 
his  part  would  not  exonerate  the  defendant,  and  disentitle  the 
plaintiff  from  recovering,  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  plaintiff's  negligence.  *  *  * 
The  jury  might  well  be  of  opinion  that  while  there  was  some 
negligence  on  his  part  in  standing  where  and  as  he  did,  yet 
that  the  officers  of  the  boat  knew  just  where  and  how  he 
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stood,  and  might  have  avoided  injuring  him  if  they  had  used 
reasonable  care  to  prevent  the  steamboat  from  striking  the 
wharf  with  unusual  and  unnecessary  violence.  If  such  were 
the  facts,  the  defendant's  negligence  was  the  proximate,  direct 
and  efficient  cause  of  the  injury."  (Inland  <b  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  558,  559.) 

In  a  still  later  case  the  same  court  said :  "  Although  the 
defendant's  negligence  may  have  been  the  primary  cause  of 
the  injury  complained  of,  yet  an  action  for  such  injury  cannot 
be  maintained  if  the  proximate  and  immediate  cause  of  the 
injury  can  be  traced  to  the  want  of  ordinary  care  and  caution 
in  the  person  injured ;  subject  to  this  qualification,  which  has 
grown  up  in  recent  years  (having  been  first  enunciated  in 
Davies  v.  Mann,  10  M.  &  W.  546),  that  the  contributory 
negligence  of  the  party  injured  will  not  defeat  the  action  if 
it  be  shown  that  the  defendant  might,  by  the  exercise  of 
reasonable  care  and  prudence,  have  avoided  the  consequences 
of  the  injured  party's  negligence."  {Gra/nd  Trunk  Iiy»  Co. 
v.  Ives,  144  U.  S.  408,  429.) 

The  elementary  writers  are  equally  emphatic.  "  The  party 
who  last  has  a  clear  opportunity  of  avoiding  the  accident, 
notwithstanding  the  negligence  of  his  opponent,  is  considered 
solely  responsible  for  it.  *  *  *  It  is  now  perfectly  well 
settled  that  the  plaintiff  may  recover  damages  for  an  injury 
caused  by  the  defendant's  negligence,  notwithstanding  the 
plaintiff's  own  negligence  exposed  aim  to  the  risk  of  injury, 
if  such  injury  was  more  immediately  caused  by  the  defend- 
ant's omission,  after  becoming  aware  of  the  plaintiff's  danger, 
to  use  ordinary  care  for  the  purpose  of  avoiding  injury  to 
him.  We  know  of  no  court  of  last  resort,  in  which  this  rule 
is  any  longer  disputed ;  although  the  same  rule,  in  substance, 
but  inaccurately  stated,  has  been  made  the  subject  of  strenu- 
ous controversy.  But,  furthermore,  the  plaintiff  should 
recover,  notwithstanding  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  injury  of  which  he  complains  was 
more  immediately  caused  by  the  omission  of  the  defendant, 
after  having  such  notice  of  the  plaintiff's  danger  as  would  put 
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a  prudent  man  upon  his  guard,  to  use  ordinary  care  for  the 
purpose  of  avoiding  such  injury.  It  is  not  necessary  that  the 
defendant  should  actually  know  of  the  danger  to'  which  the 
plaintijS  is  exposed.  It  is  enough  if,  having  sufficient  notice 
to  put  a  prudent  man  on  the  alert,  he  does  not  take  such  pre- 
caution as^a  prudent  man  would  take  under  similar  notice. 
This  rule  is  almost  universally  accepted.  Tlie  most  reckless 
persistence,  on  tlie  part  of  tlie  one  exposed  to  danger,  will  not 
justify  another  in  consciously  refraining  from  using  care  to 
avoid  injury  to  him."  (1  Shearman  &  Redf.  on  Negl.  [5th 
ed.]  §  99.) 

So  Mr.  Wharton  says :  "  It  is  not  enough  to  say,  *  *  * 
that  if  the  injury  would  not  have  occurred  had  it  not  been  for 
the  plaintiff's  negligence,  then  the  plaintiffs  negligence  is  to 
be  regarded  as  the  cause  of  the  injury.  Of  multitudes  of 
antecedents  can  it  be  truly  said,  that  if  they  had  not  existed 
the  injury  would  not  have  occurred ;  yet  of  how  few  of  such 
antecedents  can  it  be  said  tliat  tliey  juridically  caused  tlic 
injury."  (Wharton  on  Negl.  [4th  ed.]  323.)  In  a  later  sec- 
tion the  same  author  quotes  with  approval  tlie  following  from 
the  opinion  in  Isbell  v.  iV^.  Y.  S  ]V,  H,  R,  li,  Co.  (supra) : 
"  A  remote  fault  in  one  party  does  not  of  course  dispense  with 
care  in  the  other.  It  may  even  make  it  more  necessary  and 
important,  if  thereby  a  calamitous  injury  can  be  avoided,  or 
an  unavoidable  calamity  essentially  mitigated.  Common  jus- 
tice and  common  humanity,  to  say  notliing  of  law,  demands 
this ;  and  it  is  no  answer  for  the  neglect  of  it  to  say  that  the 
complainant  was  tirst  in  the  wrong,  since  inattention  and  acci- 
dents are  to  a  greater  or  less  extent  incident  to  human  affairs. 
Preventive  remedies  must  therefore  always  l^e  proportioned 
to  the  case  in  its  peculiar  circumstances,  to  the  imminency  of 
the  danger,  the  evil  to  be  avoided,  and  the  means  at  hand  of 
avoiding  it."  (§  340.)  He  further  quotes  with  approval  from 
Trow  V.  Vt.  C,  a,  R.  Co,  (mipra)  as  follows :  "  Therefore,  if 
there  be  negligence  on  the  part  of  the  plaintiff,  yet  if,  at  the 
time  when  the  injury  was  committed,  it  might  have  been 
avoided  by  the  defendant,  in  the  exercise  of  reasonable  care 
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and  prudence,  an  action  will  lie  for  the  injury.  So  in  this 
case,  if  the  plaintiff  were  guilty  of  negligence,  or  even  of 
positive  wrong,  in  placing  his  horse  on  the  road,  the  defend, 
ants  were  bound  to  the  exercise  of  reasonable  care  and  dili- 
gence in  the  use  of  their  road  and  management  of  the  engine 
and  train,  and  if  for  want  of  that  care  the  injury  arose,  they 
are  liable."     (§  341.) 

In  Patterson's  Railway  Accident  Law  the  following  may 
be  found :  "  That  negligence  upon  the  part  of  the  plaintiff 
which  bars  his  recovery  from  the  defendant  must  have  been 
a  proximate  cause  of  the  injury,  and  it  is  not  a  proximate,  but 
only  a  remote,  cause  of  the  injury,  when  the  defendant,  not- 
withstanding the  plaintiff's  negligence,  might,  by  the  exercise 
of  ordinary  care  and  skill,  have  avoided  the  doing  of  the 
injury."     (§58.) 

"  Although  a  pereon  be  placed  in  peril  by  his  own  negli- 
gence, or  that  of  another,  yet  the  unoffending  party  must 
nevertheless  use  such  care,  under  the  circumstances,  to  pre- 
vent injury,  as  a  person  of  ordinary  prudence  would  usually 
exercise  in  the  same  predicament.  *  *  *  If  A.  by  his 
own  negligence,  be  placed  in  a  peril  of  injury  from  B.,  it  is 
the  duty  of  B.,  on  discovering  A.'s  peril,  to  use  in  good  faith 
whatever  opportunity  may  be  present  to  avoid  injury  to  A. 
If  B.  neglect  to  do  this,  such  neglect  and  not  the  previous 
neglect  of  A.  will  be  regarded  as  the  proximate  cause  of  the 
injury,  as  then,  for  the  first  time,  it  may  be,  B.  owes  A.  a 
duty  to  use  some  degree  of  care  for  his  safety."  (Thomas  on 
Negl.  360.) 

Judge  Thompson  lays  down  the  rule  in  this  form :  "  The 
sound  principle,  then,  is  that  the  defense  of  contributory  neg- 
ligence is  not  available  where  the  defendant  was  guilty  of  the 
negligent  act  or  omission  subsequently  to  the  time  when  he 
ought  to  have  known  that  the  negligence  of  the  plaintiff, 
or  of  the  person  injured  had  created  a  position  of  peril." 
(Thompson  on  Negl.  [2d  ed.]  §  232.)  The  learned  author  fur- 
ther says :  "  The  courts  are  almost  universally  agreed  that 
notwithstanding  the  fact  that  the  plaintiff  or  the  person  injured 
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has  been  guilty  of  some  negligence  in  exposing  his  person  or 
property  to  an  injury  at  the  hands  of  the  defendant,  yet,  if 
the  defendant  discover  the  exposed  situation  of  the  person  or 
property  in  time,  by  the  exercise  of  ordinary  or  reasonable 
care  after  so  discovering  it,  to  avoid  injuring  it,  and  neverthe- 
less fail  to  do  so,  the  contributory  negligence  of  the  plaintiff 
or  the  person  injured  does  not  bar  a  recovery  of  damages  from 
the  defendant."     (§  238.) 

"  The  fact  that  one  has  placed  himself  in  a  position  of  dan- 
ger can  never  be  an  excuse  for  another  carelessly  or  recklessly 
injuring  him.  It  may  be  said  in  such  a  case,  the  negligence 
of  the  plaintiff  only  put  her  in  a  position  of  danger,  and  was 
therefore  only  the  remote  cause  of  the  injury,  while  the  sub- 
sequent intervening  negligence  of  the  defendant  was  the  prox- 
imate cause."  {Ilealey  v.  Dry  Dock,  E.  B.  (&  B,  R.  li.  Co., 
14  J.  &  S.  473,  481.) 

I  think  that  the  negligence  of  the  defendant  was  the  "  prox- 
imate "  cause  of  the  injury,  as  that  word  is  understood  by  the 
courts  and  elementary  writers,  and  that  the  defendant,  after 
notice  of  the  decedent's  danger,  could  not  negligently  run 
him  down,  anymore  than  it  could  willfully  run  him  down.  I 
regret  that  the  court  is  about  to  lay  down  a  rule,  which  will  per- 
mit one  man  to  negligently  run  over  another,  whenever  the  latter 
by  his  own  negligence  gets  into  a  place  of  danger,  even  if  the 
former  discovers  it  in  time  to  save  him  by  using  reasonable 
care.  Such  a  rule  puts  life  and  limb  in  peril  and  withholds 
from  the  citizen  the  protection  which  it  is  the  duty  of  courts 
to  provide.     My  vote  is  in  favor  of  affirmance. 

Parker,  Oh.  J.,  Gray  and  Haioht,  JJ.,  concur  with 
O'Brien,  J. ;  Bartlett  and  Martin,  JJ.,  concur  with 
Vann,  J. 

Judgment  reversed,  etc. 
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Walter  S.  Washington,  as  Ancillary  Administrator  of  Mar- 
garet Hunter,  Deceased,  Respondent,  v.  The  Bank  for 
Savings  in  the  City  of  New  York,  Appellant. 

KviDENCE  —  When  Testimony  as  to  Declaration  of  Decedent  that 
SHE  Never  Had  any  Children  not  Wfthin  Rule  Excluding  Hearsay 
Testimony.  In  an  a|;tion  brought  by  an  administrator  against  a  savings 
bank  to  recover  moneys  deposited  by  his  intestate  in  trust  for  two  sons, 
named  in  the  accounts  and  pass  books  representing  the  accounts,  upon  the 
ground  that  the  names  were  fictitious  and  that  the  deposits  were  intended 
for  the  solo  benefit  of  decedent  and  that  she  was  the  sole  owner  of  the 
moneys  so  deposited  at  the  time  of  her  death,  testimony  of  witnesses,  who 
knew  her  in  her  lifetime  and  who  had  frequent  conversations*  with  her 
in  reganl  to  her  family  history,  is  admissible  to  prove  her  statements  an<l 
declarations,  made  to  them  at  various  times,  that  she  had  no  children  and 
no  family  and  no  relatives,  and  that  she  never  had  any  children;  since 
such  testimony,  although  hearsay,  is  within  the  exception  that  such 
declarations  and  statements  are  admissible  as  to  matters  of  pedigree, 
including  therein  not  only  descent  and  relationship,  but  also  the  facts  of 
birth,  marriage  and  death,  and  when  these  events  happened  or  whether 
they  did,  or  did  not,  take  place,  and  is,  therefore,  admissible  upon  the 
issue  whether,  in  fact,  any  children  had  ever  been  bom  to  the  decedent. 

Waslungtony.  Bank  for  Saving*,  65  App.  Div.  338,  affirmed. 

(Argued  April  14,  1902:  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered 
November  20,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

TF.  W.  Thompson  for  appellant.  If  Margaret  Hunter  had 
sons,  Thomas  and  John,  when  the  accounts  wore  opened,  and 
they  are  now  alive,  the  moneys  in  question  belong  to  them ; 
if  they  are  dead,  the  moneys  belong  to  their  personal  repre- 
sentatives. And  the  fact  that  they  may  liave  died  after  the 
accounts  were  opened,  but  Ijefore  their  mother,  makes  no 
difference.     {Bishop  v.  SeamerCa  Banky  33  App.  Div.  181.) 
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If  Margaret  Hanter  had  sons  and  the  accounts  are  valid 
express  trusts,  then  the  plaintiff  has  no  legal  title  to  them,  and 
has  no  right  to  maintain  an  action  to  recover  them,  for  if  tJio 
trusts  are  already  executed  the  moneys  now  belong  to  the 
beneficiaries  or  their  personal  representatives,  and  if  unexe- 
cuted, the  trusts  have  devolved  upon  the  Supreme  Court. 
{Boone  v.  C.  S.  Bank,  84  N.  Y.  83 ;  Schluter  v.  B.  S.  Bank, 
117  K  Y.  125 ;  Matter  of  Tousey,  %  App.  Div.  569 ;  Mat- 
ter  of  Carpenter^  131  N.  Y.  86 ;  llirsch  v.  Auer^  146  N.  Y. 
13 ;  Wetnwre  v.  Wetmore^  44  App.  Div.  52.)  The  burden 
rested  on  plaintiff  to  prove  by  legal  evidence  that  Margaret 
Hunter  never  had  sons  Thomas  and  John.  (Lawson's  Law  of 
Pres.  Ev.  [2d  ed.]  332,  336 ;  Harrison  v.  Totten,  53  App.  Div. 
180  ;  Cunningham  v.  Davenport,  147  N.  Y.  47  ;  Bishop  v.  S. 
BoAfhk^  33  App.  Div.  184 ;  Matter  of  Mueller^  15  App.  Div.  69.) 
If  the  declaration  of  Margaret  Hunter  that  she  never  had 
children  relates  to  a  question  of  pedigree,  still  it  is  not  admis- 
sible in  evidence  in  this  action,  because  it  is  not  a  pedigree 
case,  but  is  simply  an  action  for  debt.  (  Yox(,ng  v.  Shulenherg, 
165  N.  Y.  388 ;  1  Greenl.  on  Ev.  [16th  ed.]  203 ;  1  Taylor 
on  Ev.  [8th  Eng.  ed.]  568,  §  645;  Eisenlordw  Clum,  126 
N.  Y.  566 ;  WalUce  v.  S,  IL  T.  Co,,  42  App.  Div.  536 ;  Peo- 
ple V.  Miller,  30  Misc.  Rep.  355  ;  Fowler  v.  B,  S.  Ba?ik,  113 
N.  Y.  453 ;  People  ex  rel.  v.  Barker,  154  N.  Y.  131 ;  3  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  826 ;  liohertson  v.  McCarty, 
54  App.  Div.  104;  MaUe  v.  Bailey,  95  N".  Y.  206 ;  Ander- 
son  v.  Thomson,  38  Hun,  394 ;  Ilaux  v.  D,  D.  S.  Inst.y  2 
App.  Div.  165 ;  154  N.  Y.  736.)  Margaret  Hunter's  declara- 
tions that  she  never  had  children  were  not  admissible,  as  they 
were  not  made  ante  litem  motam,  and  as  it  was  not  shown 
tliat  she  had  no  interest  not  to  misrepresent  the  facts  in  that 
respect.  {Young  v.  Shulenherg,  165  N.  Y.  388;  People  \. 
F.  F.  Ins.  Co,,  25  Wend.  205 ;  1  Greenl.  on  Ev.  [16th  ed.] 
§  114e  ;  Chase's  Steph.  Dig.  Ev.  [2d  ed.]  106  ;  Whart.  on  Ev. 
[3d  ed.]  §  201 ;  Chamberlayne's  Best  on  Ev.  [Inter,  ed.]  453.) 
Evidence  of  the  declarations  of  Margaret  Hunter  that  she 
never  had  any  children  was  hearsay  and  incompetent  as  these 
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declarations  did  not  relate  to  a  question  of  pedigree.  (  Young 
V.  Shxdenhergy  165  N.  Y.  388 ;  Flora  v.  Anderson,  75  Fed. 
Rep.  233 ;  Msenlord  v.  Clum,  126  N.  Y.  563 ;  Jdckson  v. 
Cooley,  8  Johns.  128 ;  Chase's  Stepli.  Dig.  Ev.  [2d  ed.]  103  ; 
Gla/rk  v.  Owens,  18  N.  Y.  442  ;  Chamberlayne's  Best  on  Ev. 
[Inter,  ed,]  453 ;  Wills  on  Ev.  158 ;  Greenl.  on  Ev.  [14th 
ed.]  §§  103,  104 ;  1  Taylor  on  Ev.  [8th  Eng.  ed.]  565,  §  642 ; 
Whart.  on  Ev.  [3d  ed.]  §  201  ;  AUy.-Gen.  v.  Kohler,  9  H. 
L.  Cas.  669 ;  People  v.  Koemer,  154  N.  Y.  370 ;  Comm.  v. 
Felch,  132  Mass.  22.) 

Louis  Marshall  for  respondent.  The  respondent's  allega- 
tions that  Thomas  and  John  Hunter  were  mere  myths  having 
been  sustained  by  the  unanimous  affirmance  of  the  judgment 
entered  on  the  verdict  of  the  jury,  there  can  be  no  question 
but  that  the  deposit  held  by  the  appellant  is  recoverable  iu 
this  action  by  the  personal  representative  of  Margaret  Hun- 
ter. {Cunnijigham  v.  Davenport,  147  N.  Y.  43  ;  Haux  v. 
D.  D,  S.  Inst.,  2  App.  Div.  165  ;  Matter  of  Mueller,  15 
App.  Div.  67 ;  Mahie  v.  Bailey,  95  N.  Y.  210 ;  Beaver  v. 
Beaver,  117  N.  Y.  430.)  The  evidence  which  was  admitted 
clearly  warranted  the  submission  to  the  jury  of  the  question 
as  to  whether  or  not  Margaret  Hunter  ever  had  any  sons 
named  Thomas  or  John.  {Ilaynes  v.  Ilaynes,  35  L.  J.  Ch. 
303  ;  Forty  v.  Hay,  1  Dart's  V.  &  P.  [5th  ed.]  ^20  ;  Mill- 
iier's  Est,  L.  R  [14  Eq.]  245  ;  Matter  of  Groves,  12  Wkly. 
Hep.  45.)  The  declarations  of  Margaret  Hunter  to  the  effect 
that  she  never  had  any  children  were  competent  as  pedigree 
evidence.  {Eisenlord  v.  Glum,  126  N.  Y.  552;  Young  v. 
Shulenherg,  165  K.  Y.  385 ;  1  Rice  on  Ev.  445  ;  People  v. 
F.  F.  Ins.  Go.,  25  Wend.  208 ;  Russdl  v.  Schuyler,  22 
Wend.  279.) 

O'Bbien,  J.  The  legal  question  involved  in  this  appeal  is 
whether  an  old  and  established  rule  of  evidence  is  applicable 
to  a  state  of  facts  somewhat  novel  and  peculiar.  In  the 
month  of  February,  1895,  one  Margaret  Hunter,  an  old  lady 
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between  75  and  80  years  of  age,  was  f oiijid  dead  in  the  house 
where  she  had  lived  for  27  or  28  years  in  the  city  of  Newark, 
!N.  J.  It  appears  that  she  had  lived  alone  in  the  house  for 
several  years  prior  to  her  death.  During  the  latter  years  of 
her  life  she  was  in  feeble  health  and  apparently  in  very  poor 
circumstances,  if  not  in  actual  want.  The  plaintiff,  who  was 
the  county  physician  and  the  proper  person  under  the  laws  of 
that  state  to  take  charge  of  the  remains,  was  notified  of  the 
death  and  arranged  for  the  funeral  and  at  the  same  time  took 
possession  of  all  of  her  effects.  He  found  upon  her  person  a 
pocket,  evidently  taken  from  an  old  dress,  which  contained 
seventeen  savings  bank  books,  representing  deposits  in  vari- 
ous banks,  one  in  Newark  and  the  rest  in  the  city  of  New 
York.  He  also  found  a  number  of  papers,  including  three 
separate  lists  of  the  names  of  the  various  savings  banks  in 
which  the  deposits  were  made.  These  lists  gave  the  num- 
bers of  the  books  and  the  dates  of  the  deposits.  After  the 
plaintiff  obtained  possession  of  the  lists  and  of  the  seventeen 
books  he  discovered  from  the  lists  that  there  were  additional 
amounts  besides  those  for  which  there  were  bank  books,  and 
on  investigation  found  the  missing  bank  books  at  the  various 
banks  mentioned  in  the  lists.  The  bank  books  represented 
accounts  kept  in  a  variety  of  forms  between  the  deceased  and 
the  several  banks,  and  disclosed  the  fact  that  at  the  time  of 
her  death  she  had  on  deposit  in  those  several  banks  a  sum  of 
money  which,  in  the  aggregate,  amounted  to  over  $30,000. 
It  seems  that  her  maiden  name  was  Margaret  Brown,  and  it  is 
assumed  that  at  some  time  she  had  married  a  man  by  the 
name  of  Hunter,  but  if  that  was  the  fact  he  had  disappeared, 
and  during  the  27  or  28  years  that  she  had  lived  in  the  house 
mentioned,  he  had  never  been  seen  by  any  of  the  neighbors 
in  the  vicinity  who  had  long  known  the  deceased  and  had  fre- 
quently been  at  her  house. 

After  the  funeral  letters  of  administration  upon  the  estate  of 
the  deceased  were  issued  to  the  plaintiff  by  the  proper  Probate 
Court  in  New  Jersey,  and  subsequently  by  a  decree  of  the  sur- 
rogate of  the  county  of  New  York  ancillary  letters  were  issued 
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to  liim  under  the  laws  of  this  state.  This  action  concerns  only 
the  deposits  made  by  the  deceased  with  the  defendant,  a  sav- 
ings bank  of  this  state.  The  complaint  contains  three  distinct 
canses  of  action.  The  first  is  upc»n  an  account  which  tlie 
deceased  opened  witli  the  defendant  upon  which  there  was 
due  on  the  first  day  of  January,  1899,  the  sum  of  $1,300. 
It  is  alleged  that  the  deceased,  for  reasons  and  purposes  of  her 
own,  caused  the  deposits  to  be  made  in  the  name  of  Margaret 
Brown,  that  being  an  assumed  and  fictitious  name  and  intended 
to  represent  the  deceased  and  no  other  person.  It  appears 
from  the  record  that  the  defendant  has  paid  this  deposit  and, 
hence,  it  i^  not  involved  in  the  present  judgment.  The  other 
two  canses  of  action  are  based  upon  two  distinct  and  separate 
accounts  opened  by  the  deceased  with  the  defendant,  aggre- 
gating on  the  first  day  of  January,  1899,  about  $2,000.  The 
first  of  these  accounts  was  opened  on  January  3d,  1882,  and 
the  deposit  was  made  by  tlie  deceased  "  in  trust  for  son 
Thomas,"  the  deceased  stating  to  the  bank  at  the  time  that 
this  son  was  nine  years  of  age.  On  August  22d,  1883,  she 
opened  the  other  account  aiid  the  deposit  was  made  in  her 
own  name  "  in  trust  for  son  John,"  she  stating  to  the  bank  at 
the  time  that  this  son  was  eleven  years  of  age.  The  defend- 
ant delivered  to  the  deceased  pass  books  representing  these 
two  accounts,  which  remained  in  her  possession  during  her 
life  and  were  found  upon  her  person  after  her  death.  The 
plaintiff  alleges  that  the  beneficiary  in  each  of  these  trusts 
was  not  a  real  person,  but  an  assumed  name  or  a  fictitious 
person,  and  was  intended  to  represent  the  deceased  and  no 
one  else.  It  is  also  alleged  that  the  deceased  had  no  son  or 
any  child  or  children. 

The  defendant  answered,  alleging  that  it  had  tendered  to 
the  plaintiff  the  moneys  due  upon  the  account  first  stated, 
and  as  to  the  second  and  third  causes  of  action  it  alleged  that 
the  accounts  were  opened  by  the  deceased  and  the  deposits 
made  in  trust  for  the  benefit  of  her  two  sons  named,  and 
denied  that  their  names  were  assumed  or  fictitious  or  intended 
to  represent  the  deceased,  and,  further,  that  they  were  real 
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persons  and  proper  and  necessary  parties  defendant  in  order 
to  antliorize  a  complete  determination  of  the  questions 
involved  in  the  action.  The  defendant  thus  tendered  an  issue 
with  respect  to  the  plaintiflPs  right  to  recover  upon  the  two 
trust  accounts.  That  issue  was  whether  the  beneticiaries 
named  were  real  or  fictitious  persons. 

The  question  of  fact  tried  and  determined  by  the  jury  was 
whether  these  accounts,  so  far  as  they  appeared  upon  the 
books  of  the  bank  to  be  in  trust,  were  fictitious  and  intended 
for 'the  sole  benefit  of  the  deceased.  Upon  this  issue  the 
plaintiff  gave  some  proof  wliich  was  circumstantial.  It 
appeared  that  several  of  the  other  pass  books  representing 
accounts  in  other  banks  stated  that  the  accounts  were  in  trust 
for  various  other  persons,  some  of  whom  it  seems  to  have 
been  conceded  were  fictitious.  Proof  was  given  to  the  effect 
that  none  of  the  neighbors  of  the  deceased,  during  the  long  . 
period  of  27  or  28  years,  had  ever  seen  or  known  Hunter,  the 
supposed  husband,  or  any  children  of  the  deceased.  This 
action  was  commenced  about  five  years  after  her  death,  and  it 
appears  that  during  the  interval  no  husband,  child  or  relative 
had  appeared  or  made  any  claim  to  her  estate.  It  appeared 
from  the  uncontradicted  evidence  that  the  account  for  the 
benefit  of  the  sou  Thomas  was  opened  on  January  3d,  1882, 
and  the  deceased  then  stated  that  he  was  nine  years  of  age, 
while  the  account  for  tlie  son  John  was  opened  on  August 
22d,  1883,  and  she  then  stated  that  he  was  eleven  years  of 
age.  It  is  consequently  argued  that  Thomas,  who  was  nine 
years  of  age  about  two  years  previous,  must  then  have  like- 
wise been  eleven  years  of  age.  Moreover,  it  will  be  seen 
from  these  dates  and  from  the  ages  of  the  children  given  by 
the  depositor  at  the  time  of  the  deposits  and  her  own  age  at 
the  time  of  her  death  in  1895,  as  established  by  the  uncontra- 
dicted evidence,  that  she  must  have  been  about  fifty-two  years 
of  age  at  the  time  of  the  birth  of  John  and  Thomas,  if  such  an 
event  over  occurred.  These  facts  and  circumstances,  witli 
others  which  appear  in  the  case,  were  competent  for  the  con- 
sideration  of   the  jury  upon  the  issue  of  fact,   which  was 
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whether  the  beneficiaries  named  were  real  or  fictitious,  and 
the  jury  could  liave  found  tliat  the  deposit  was  for  her  own 
benefit  and  that  the  alleged  beneficiaries  were  fictitious.  The 
jury  in  considering  this  issue  might  very  well  have  adopted 
the  reasoning  of  this  court  in  tlie  case  of  Beaver  v.  Beaver 
(117  X.  Y.  430),  where  the  court  said  in  deciding  a  question 
of  kindred  character :  "  We  cannot  close  our  eyes  to  the  well- 
known  practice  of  persons  depositing  in  savings  banks  money 
to  the  credit  of  real  or  fictitious  persons  with  no  intention  of 
divesting  themselves  of  ownership.  It  is  attributable  to  vari- 
ous reasons ;  reasons  connected  with  taxation ;  rules  of  the 
bank  limiting  the  amount  which  any  one  individual  may  keep 
on  deposit ;  the  desire  to  obtain  high  rates  of  interest  where 
there  is  a  discrimination  based  on  the  amount  of  deposits,  and 
the  desire  on  the  part  of  many  persons  to  veil  or  conceal 
from  others  knowledge  of  their  pecuniary  condition.  In 
most  cases,  where  a  deposit  of  this  character  is  made  as  a  gift, 
there  are  contemporaneous  facts  or  subsequent  declarations 
by  which  the  intention  can  be  established  independently  of 
the  form  of  the  deposit.  We  are  inclined  to  think  that  to 
infer  a  gift  from  the  form  of  the  deposit  alone  would,  in  the 
great  majority  of  cases,  and  especially  where  the  deposit  was 
of  any  considerable  amount,  impute  an  intention  which  never 
existed  and  defeat  the  real  purpose  of  the  depositor." 

The  issue  of  fact  raised  by  the  pleadings,  with  respect  to 
the  real  character  of  the  deposit,  was  submitted  to  the  jury 
and  a  verdict  was  found  in  favor  of  the  plaintiff,  which  has 
been  unanimously  affirmed  at  the  Appellate  Division,  and  so, 
we  think,  that  the  record  presents  no  question  of  law  but 
those  raised  by  exceptions  taken  at  the  trial.  None  of  these 
exceptions  but  one  call  for  any  consideration,  and  that,  pos- 
sibly, presents  a  question  of  some  interest  and  importance. 

At  the  trial  the  plaintiff  called  witnesses  who  knew  the 
deceased  in  her  lifetime  and  were  her  neighbors  in  Newark, 
and  who  had  frequent  conversations  with  her  in  regard  to  her 
family  history.  They  were  permitted  to  testify  to  the  state- 
ments and  declarations  of  the  deceased  made  to  them  at  vari- 
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OU8  times,  to  tlie  effect  that  she  was  alone  in  the  world,  but 
had  been  married  at  one  time  and  had  separated  from  her 
husband ;  that  she  had  no  children  and  no  family  or  any  rela- 
tive ;  that  she  never  had  any  children,  and  these  same  witnesses 
testified  that  they  never  knew  or  had  seen  her  husband.  This 
testimony  was  objected  to  by  the  defendant's  counsel  on  the 
ground  that  it  was  incompetent  and  hearsay  and  no  part  of 
the  res  gestWy  but  occurred  some  three  years  after  the  last 
account  with  the  defendant  was  opened.  The  court  over- 
ruled the  objections  and  the  defendant's  counsel  excepted. 

There  can  be  no  doubt  with  respect  to  the  character  of  this 
testimony.  It  is  conceded  that  it  was  what,  in  the  law  of 
evidence,  is  known  as  hearsay  ;  and  the  general  rule  is  that 
such  testimony  is  not  admissible  to  prove  or  disprove  a  mate- 
rial fact  involved  in  the  issue  between  the  parties.  But  this 
general  rule  is  subject  to  one  important  exception,  and  that  is, 
that  hearsay  evidence,  or  such  declarations  and  stateinents  as 
to  matters  of  pedigree  are  admissible.  The  weight  or  effect 
of  such  evidence  is  for  the  jury,  but  the  question  here  is 
whether  it  was  competent.  Pedigree  is  the  lineage,  descent 
and  succession  of  families.  The  term  embraces  not  only 
descent  and  relationship,  but  also  the  facts  of  birth,  marriage 
and  death  and  the  times  when  these  events  happened.  (1 
Greenl.  Ev.  §  104.)  In  an  issue  with  respect  to  descent  or 
relationship,  particular  facts,  such  as  births,  marriages  and 
deaths,  may  be  proved  by  hearsay  evidence,  consisting  of 
declarations  of  persons  who  from  tlieir  situation  were  likely 
to  know,  and  such  statements  are  admissible  when  the  person 
making  the  declarations  is  dead.  It  is  said,  however,  that  this 
case  is  not  within  the  exception  just  referred  to,  for  two  rea- 
sons. In  the  lirst  place  it  is  an  ordinary  action  of  debt,  or  to 
recover  money  upon  an  implied  promise  to  pay  it,  and,  hence, 
does  not  and  cannot  involve  any  question  of  pedigree.  It  is 
quite  true  that  in  a  great  majority  of  such  actions  such  a 
question  cannot  arise,  but  it  does  not  follow  that  it  is  univer- 
sally tnie.  Such  a  question  may  arise  in  an  action  to  recover 
money  or  other  personal  property  that  has  passed  to  some  one 
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by  desceut  or  intestacy.  If  the  property  left  by  the  deceased 
had  been  real  estate  instead  of  money  in  bank  i^  is  qnite  con- 
ceivable tliat  such  a  question  would  arise  in  any  controversy 
concerning  the  right  of  succession,  or  the  ownership  of  the 
estate,  and  the  mere  fact  that  in  this  case  the  controversy 
does  not  relate  to  the  succession  to  lands  or  specific  personal 
property,  but  to  money  on  deposit  in  a  bank,  does  not  neces- 
sarily take  the  case  out  of  the  exception  to  the  general  rule 
concerning  hearsay  evidence.  The  issue  in  this  case  was  one 
concerning  the  right  of  succession  to  the  personal  property  of 
a  deceased  person.  It  is  claimed  on  the  part  of  the  plaintiff 
that  the  deceased  never  had  any  children,  and  that  the  names 
entered  upon  the  books  of  the  bank  as  beneficiaries  of  a  trust 
at  the  time  of  the  deposit,  did  not  represent  real  but  fictitious 
persons,  and,  hence,  that  the  deposit  was  made  for  the  benefit 
of  the  deceased  herself  and  that  she  was  the  absolute  owner 
of  the  money  at  the  time  of  her  death.  The  defendant  ten- 
dered an  issue  upon  these  allegations  of  the  complaint,  and, 
hence,  the  disputed  question  of  fact  was  one  of  title,  depend- 
ing upon  the  true  nature  and  chai*acter  of  the  deposits,  or 
whether  they  were  for  the  benefit  of  real  or  fictitious  bene- 
ficiaries. If  the  deceased  never  in  fact  had  any  children,  the 
money  deposited  was  her  own  and  subject  to  her  order,  or 
that  of  her  personal  representative  after  her  death  intestate. 
In  this  respect  the  case  is  not  materially  different,  in  princi- 
ple, from  the  ordinary  action  of  ejectment,  where  the  plain- 
tiff's right  to  recover  depends  upon  proof  that  a  person  in 
the  direct  line  of  descent  died  without  issue.  In  such  a  case 
proof  of  pedigree  is  admitted  to  establish  title  to  land,  and 
here,  where  the  subject-matter  of  the  action  is  money  left  by 
the  deceased,  there  is  no  good  reason  for  excluding  the  same 
class  of  proof  in  a  controversy  to  determine  the  real  owner. 
{Clark  V.  Owem,  18  N.  Y.  434.) 

It  is  quite  true,  as  suggested  by  tiic  learned  counsel  for  the 
defendant,  that  hearsay  evidence  as  to  pedigree  is  generally 
admitted  to  establish  the  descent  or  relationship  of  a  real  liv- 
ing person  with  some  deceased  ancestor.     In  this  case  it  was 
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admitted  for  the  purpose  of  establishing  the  fact  that  the 
names  placed  upon  the  books  of  the  bank  as  beneficiaries 
were  not  real  bat  fictitious,  and  tliat  in  truth  the  deceased 
had  no  children  and,  therefore,  that  the  money  deposited 
passed  to  the  personal  representatives  upon  her  death.  It 
was  admitted  to  prove  the  non-existence  of  any  children,  heirs 
or  next  of  kin  of  the  deceased.  The  declarations  of  the 
deceased  which  were  admitted  related  to  her  family  history. 
They  were,  in  substance,  that  she  had  no  children  or  relatives, 
and  if  such  declarations  related  to  pedigree  they  were  just  as 
admissible  to  prove  a  negative  as  an  affirmative.  The  declara- 
tions in  such  cases  are  not  strictly  confined  to  births,  mar- 
riages and  deaths,  but  extend  to  any  inquiry  necessarily 
involving  these  events,  or  which  tend  to  show  that  either, 
some  or  all  of  them  took  place  or  did  not.  {Russell  v. 
Schuyler^  22  Wend.  279 ;  People  v.  Fulton  Fire  Im.  Co.^  25 
Wend.  208.) 

We  think  that  the  evidence  was  admissible,  and  fliis  view 
is  sustained  by  the  discussions  to  be  found  in  the  adjudged 
eases  in  which  the  doctrine  has  been  asserted  and  applied. 
{Eisenlord  v.  Clum,^  126  N.  Y.  552 ;  Young  v.  Shvlenbergj 
165  N.  Y.  385 ;  Fvlkeraon  v.  Holmes^  117  U.  S.  395 ;  Haines 
V.  Guthrie,  L.  R.  [13  Q.  B.  D.]  818.) 

•  An  issue  of  fact  concerning  the  birth  or  survival  of  chil- 
dren capable  of  taking  the  estate  of  a  deceased  person,  whether 
the  estate  be  real  or  personal,  is  fairly  within  the  principle 
that  permits  hearsay  evidence  in  matters  of  pedigree.  In  this 
case  it  may  be  said  that  the  issue  involved  the  question 
whether,  in  fact,  any  children  had  ever  been  born  to  the 
deceased,  and  her  own  declarations .  on  that  subject  were, 
under  the  circumstances,  admissible.  In  tlie  language  of 
Lord  Erskine,  in  Vowles  v.  Young  (13  Vesey  Jr.  140) : 
"  Courts  of  law  are  obliged,  in  cases  of  this  kind,  to  depart 
from  the  ordinary  rules  of  evidence,  as  it  would  be  impossible 
to  establish  descents  according  to  the  strict  rules  by  which 
contracts  are  established,  and  subjects  of  property  regulated ; 
requiring  the  facts  from  the  mouth  of  the  witness  who  has 
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*  the  knowledge  of  them.  In  cases  of  pedigree,  therefore, 
recourse  is  had  to  a  secondary  sort  of  evidence ;  the  best  the 
nature  of  the  subject  will  admit,  establishing  thedescent  from 
the  only  sources  that  can  be  had." 

It  follows  that  the  ruling  of  the  trial  judge  admitting  the 
declarations  and  statements  of  the  deceased,  in  regard  to  her 
family  history,  was  not  erroneous,  and  the  judgment  must, 
therefore,  be  affirmed,  with  costs. 

Parkeb,  Ch.  J.,  Martin,  Vann,  Cullen,  Weenek,  JJ. 
(and  Gray,  J.,  in  result),  concur. 

Judgment  affirmed. 


Edwin  R.  Whitney,  Appellant,  v,  Sealey  B.  Whitney, 
Appellant,  and  Jennie  W.  Carll  et  al.,  Respondents, 
Impleaded  with  Others. 

Partition — Pleading  —  When  Complaint  Alleges  that  a  Dece- 
dent FROM  Whom  Parties  Claim  Title  Died  Intestate,  Defendant 
Mat  Prove  Will  of  Decedent  under  General  Denial.  In  an  action 
for  partition  in  which  the  complaint  aUeges  that  the  parties  named  therein 
are  seized  in  fee  and  entitled  to  the  property  therein  described  as  heirs  at 
law  of  a  decedent  who  died  intestate,  a  defendant,  who  denies  all  of  the 
allegations  of  the  complaint  except  that  the  parties  named  are  the  heirs 
at  law  and  next  of  kin  of  decedent,  may  prove  and  read  in  evidence 
an  un probated  will  of  decedent;  evidence  offered  by  plaintiff  and  a 
defendant,  joining  with  him,  tending  to  show  that  a  subsequent  will  had 
been  made  by  decedent  which  the  contesting  defendant  had  previously 
endeavored  to  establish  as  a  will  fraudulently  destroyed  before  decedent's 
death,  and  had  failed  upon  the  sole  ground  that  the  contents  of  the  will 
could  not  be  established  by  the  testimony  of  two  witnesses  as  required  by 
section  1865  of  the  Code  of  Civil  Procedure,  is  incompetent  and  iuadmissi- 
ble,  since  such  evidence  in  no  way  tends  to  establish  intestacy;  nor  is  the 
contesting  defendant  estopped  from  proving  the  first  will  by  the  fact  that 
she  had  previously  attempted  to  establish  the  subsequent  will. 

Whitney  v.  Carll,  56  App.  Div.  629,  affirmed. 

(Argued  April  11,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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January  21, 1901,  which  affirmed  a  judgment  of  the  trial  court . 
dismissing  the  complaint  on  the  merits  and  adjudging  that 
the  defendant  Jennie  W.  Carll  have  judgment  against  the 
plaintiff  and  each  of  her  co-defendants,  except  the  defendant 
Kichard  C.  Carll,  upon  the  issues  in  the  action,  with  costs. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Herbert  L.  Fordham  for  Sealey  B.  Whitney,  appellant.  A 
new  trial  should  be  granted  to  the  defendant  Sealey  B.  Whit- 
ney for  the  reason  that  he  was  improperly  prevented  from 
giving  evidence  tending  to  show  that  the  defendant  Carll  was 
estopped  from  proving  the  1893  will  and  from  claiming  any 
benefit  thereunder.  (Embury  v.  Conner^  3  N.  Y.  511 ;  Loril- 
lard  V.  Glyde^  122  K.  Y.  41 ;  Clemens  v.  CletnenSy  37  N.  Y. 
59;  CaHeton  v.  Lombard^  Ayres  <&  Co,j  149  N.  Y.  137; 
Smith  V.  Smdthy  79  N.  Y.  634 ;,  Adams  v.  Conover^  87  N.  Y. 
422;  Pray  v.  Hegeman^  98  N.  Y.  351 ;  Reich  v.  Cochran^ 
151  N.  Y.  122;  Leamtt  v.  Wolcott,  95  N.  Y.  212 ;  Harris  v. 
Ha/rris^  26  N.  Y.  433.)  A  new  trial  should  be  granted  to  the 
defendant  Sealey  B.  Whitney  for  the  reason  that  he  was 
improperly  prevented  from  giving  evidence  tending  to  show 
that  the  1893  will  had  been  revoked.  (7  Am.  &  Eng.  Ency, 
of  Law,  87,  88.)  A  new  trial  should  be  granted  to  the  defend- 
ant Sealey  B.  Whitney  for  the  reason  that  no  issue  was  raised 
by  the  pleadings,  and  that  the  motion  for  judgment  on  the 
pleadings  should  have  been  granted.  {Mitchdl  v.  Thome^  134 
N.  Y.  536 ;  Bennett  v.  Mulry^  6  Misc.  Rep.  304 ;  Linton  v. 
U.  F,  Co.,  124  N.  Y.  533 ;  Bice  v.  Coutant,  38  App.  Div.  543 ; 
L^voia  V.  Coult^,  10  Ohio  St.  452 ;  1  Ency.  of  PI.  &  Pr.  782.) 
A  new  trial  should  be  granted  to  the  defendant  Sealey  B.  Whit- 
ney for  the  reason  that  the  judgment  herein  does  not  conform 
with  the  verdict ;  and  the  order  that  was  entered  on  April  20, 
1900,  in  so  far  as  it  denies  the  motion  of  the  said  defendant, 
should  be  reversed.     (11  Ency.  of  PI.  &  Pr.  905.) 

Oeorge  B,  Stoddart  for  Edwin  R.  Whitney,  appellant.    The 
appellants  were  entitled  to  judgment  on  the  pleadings.    {Ben- 

12 


178  Whitney  v,  Whitnky.  [May, 


Opinion  of  the  Court,  per  Bautlett,  J.  [Vol.  171. 

nett  V.  Mulrtfy  6  Misc.  Rep.  304 ;  Griffing  v.  Z.  /.  jff.  R.  Co., 
101  N.  Y.  348.) 

Thomas  Young  for  respondents.  Under  their  general 
denial  the  defendants  Carll  liad  a  right  to  prove  the  will  of 
Dr.  Whitney.  {Corwin  v.  Corwin^d  Barb.  219;  Fiero  on 
Spec.  Act.  82;  Hay  nor  v.  Timer  son^  46  Barb.  518.)  That  a 
plaintiff  fails  to  establish  an  alleged  will  by  no  means  estops 
her,  when  subsequently  made  a  defendant  in  a  partition  suit, 
from  claiming  under  and  proving  a  will  of  an  alleged  prior 
date.     {Harris  v.  Harris,  26  N.  Y.  440.) 

Babtlett,  J.  This  action  was  brought  for  the  partition  of 
the  real  property  of  which  Darling  B.  Whitney,  deceased,  died 
seized.  The  deceased  left  him  surviving  the  plaintiff  and  the 
defendant  Sealey  B.  Whitney,  his  sons,  and  the  defendants 
Jennie  W.  Carll,  the  child  of  a  deceased  daughter,  and  Ilattie 
F.  W.  Spicer,  Roger  N.  Whitney  and  Stanton  J.  F.  Whitney, 
children  of  a  deceased  son. 

The  complaint  alleges  that  the  deceased  died  intestate,  and 
that  the  above  persons  are  seized  in  fee  and  lawfully  entitled 
to  the  possession  of  the  property  described,  in  certain  propor- 
tions named,  as  heirs  at  law  of  Darling  B.  Whitney. 

The  defendant  Sealey  B.  Whitney  in  his  answer  admitted 
and  realleged  the  allegations  of  the  complaint  and  joined  in  its 
prayer. 

The  defendant  Jennie  W.  Carll  in  a  separate  answer 
admitted  the  death  of  Darling  B.  Whitney  as  alleged,  and 
that  the  persons  above  named  were  his  heirs  at  law  and  next 
of  kin,  but  denied  that  he  died  intestate ;  she  also  denied  gen- 
erally the  other  allegations  of  the  complaint.  Richard  C. 
Carll,  the  husband  of  Jennie,  served  a  similar  answer.  It 
thus  appears  that  Jennie  W.  Carll  and  her  husband  are  the 
only  persons  defending  this  action,  the  other  defendaiits  being 
in  accord  with  the  plaintiff. 

The  trial  court  handed  down  a  decision  dismissing  the 
complaint  on  the  merits,  and  the  Appellate  Division  having 
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affirmed  the  jndgment  entered  tliereon,  the  plaintiff  and  the 
defendant  Sealey  B.  Whitney  are  appellants  here  and  Jen- 
nie W.  Carll  and  Richard  C.  Carll  are  respondents. 

In  order  to  present  clearly  tlie  questions  arising  on  this 
appeal,  a  few  facts  should  be  stated.  At  the  time  Darling 
B.  Wliitney  died,  on  the  eleventh  of  June,  1898,  it  was  known 
that  he  had  executed  a  will  on  the  seventeenth  of  June,  1893, 
which  was  in  existence.  It  was  also  believed  that  the  deceased 
executed  a  will  on  the  twenty-iirst  of  July,  1894,  in  which  he 
revoked  the  will  of  1893. 

Early  in  1899  the  defendairt  Jennie  W.  Carll  iiistituted 
suit  in  the  Supreme  Court  against  the  plaintiff  in  this  action 
and  the  other  defendants  herein,  to  establish  the  will  of  1894 
as  the  last  will  and  testament  of  the  deceased,  on  the  ground 
that  the  same  had  been  fraudulently  destroyed  by  the  defend- 
ant Edwin  R.  Whitney  (plaintiff  here)  prior  to  the  death  of 
the  testator.  That  action  was  defended  by  Sealey  B.  Whit- 
ney, the  appealing  defendant  here.  In  the  complaint  in  that 
action  the  defendant  Jennie  W.  Carll  set  forth  what  pur- 
ported to  be  a  true  copy  of  the  will  of  1894.  The  court  found 
that  during  the  fall  of  1897  the  defendant  Edwin  R.  Whitney 
destroyed  the  paper  purporting  to  be  a  will  of  his  father. 
Darling  B.  Whitney;  that  the  provisions  of  the  paper  set 
forth  in  the  complaint  and  sought  to  be  established  as  a  will 
were  proved  only  by  the  testimony  of  one  witness.  The  con- 
clusion of  law  followed  that  the  plaintiff  failed  to  establish 
the  paper  as  a  will,  as  required  by  law,  and  judgment  was 
rendered  for  the  defendants. 

Section  1865  of  the  Code  of  Civil  Procedure,  providing  for 
proof  of  lost*  wills  in  certain  cases,  requires  that  the  provisions 
of  the  lost  or  destroyed  instrument  should  be  distinctly  proved 
by  at  least  two  credible  witnesses. 

In  tlie  case  at  bar,  the  course  of  the  trial  was  in  substance 
as  follows :  The  plaintiff,  having  moved  for  judgment  on  the 
pleadings,  and  the  motion  being  denied,  offered  in  evidence 
the  summons,  complaint,  answer,  findings  and  judgment  in 
the  case  already  referred  to,  in  which  Jennie  W.  Carll  was 
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plaintiff,  seeking  to  establish  as  a  lost  or  destroyed  instrnmeut 
the  will  of  1894.  Objection  having  been  made  to  the  intro- 
duction of  this  judgment  roll  as  irrelevant  and  incompetent, 
the  plaintiff's  counsel  stated  that  it  was  offered  for  the  pur- 
pose of  showing  intestacy,  and  after  some  discussion  the  trial 
judge  sustained  the  objection,  giving  an  exception. 

At  this  point  the  plaintiff  rested,  after  offering  in  evidence 
documents  immaterial  to  this  appeal.  The  defendant  Jennie 
W.  Carll,  notwithstanding  various  objections  and  exceptions 
of  the  defendants,  then  duly  proved  and  read  in  evidence  the 
testator's  will  of  1893.  One  Brigham,  a  witness  of  the  will 
of  1893,  was  then  recalled  and  further  cross-examined  by 
counsel  for  the  defendant  Sealey  B.  Whitney.  This  question 
was  asked :  "  Were  you  employed  by  Darling  B.  Whitney  in 
July,  1894,  to  draft  a  will  for  him?"  The  defendant  Carll 
objected  on  the  ground  that  the  question  called  for  the  con- 
clusion of  the  witness  and  the  contents  of  a  purported  written 
instrument  and  was,  therefore,  secondary.  The  objection  was 
sustained  and  exception  given.  This  question  was  then  asked : 
"  Did  you  at  that  time  have  a  conversation  with  him  concern- 
ing the  preparation  of  a  will  for  him  ?  Same  objection  and 
ruling."  After  considerable  discussion  as  to  these  rulings,  the 
counsel  for  the  defendant  Jennie  W.  Carll  stated :  "  We 
have  no  objection  if  they  proceed  and  prove  a  will  executed 
in  1894,  according  to  law  in  the  proper  manner,  as  we  have 
proven  the  will  of  1893,  except  the  objection  that  the  com- 
plaint alleges  intestacy."  The  counsel  for  the  defendant 
Sealey  B.  Whitney,  having  conferred  with  the  other  counsel 
in  the  caee  acting  in  accord  with  him,  stated  to  the  court : 
"  My  learned  friends  here  prefer  to  rest  the  case  where  it  is." 
Thereupon  both  sides  rested.  The  plaintiff  then  moved  to 
strike  out  all  the  evidence  as  to  the  will  of  1893  on  the  ground 
that  it  was  not  set  up  in  the  answer.  The  plaintiff's  coimsel 
had  previously  insisted  that  the  attempt  to  prove  tlie  will  of 
1893  had  taken  him  by  surprise,  but  no  motion  was  made 
based  on  that  allegation. 

The  defendants  Carll  moved  for  the  direction  of  a  verdict 
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in  their  favor  and  consented  that  the  jury  be  discharged. 
The  court  thereupon  denied  the  motion  to  strike  out,  and 
directed  the  jury  to  find  a  verdict  in  favor  of  the  defendants 
Carll.  The  plaintiff  then  moved  for  a  new  trial  on  all  the 
grounds  mentioned  in  section  999  of  the  Code,  and  on  the 
further  ground  that  the  testimony  as  to  the  will  of  1893  was 
improperly  introduced,  not  having  been  alleged  in  the  answer. 
The  court  reserved  its  decision.  The  defendant  Jennie  W. 
Carll  then  moved  to  amend  her  answer  if  deemed  necessary, 
and  the  decision  of  this  motion  was  also  reserved.  Later  the 
court  dismissed  the  complaint  on  the  merits. 

The  appellant  and  defendant,  Sealey  B.  Whitney,  presents 
several  points  on  this  appeal  in  which  the  plaintiff  joins.  It 
is  urged  that  no  issue  was  raised  by  the  pleadings  and  that  it 
was  error  to  allow  the  proof  of  the  will  of  1893  as  it  was  not 
pleaded  in  the  answer  of  the  defendant  Jennie  W.  Carll.  In 
other  words,  the  question  is  whether  the  defendants  Carll 
could  offer  this  proof  under  their  general  denial. 

"  The  cardinal  rule  on  this  subject  is  that  under  the  general 
issue  or  the  general  denial  of  all  the  allegations  of  the  com- 
plaint, the  defendant  may  controvert  by  evidence  any  and 
every  fact  which  the  plaintiff  is  bound  to  establish  to  make 
out  his  cause  of  action."  {Ray nor  v.  Tinierson^  46  Barb. 
518,  525  ;  Andrews  v.  Bond,  16  Barb.  633  ;  Griffin  v.  Zong 
Island  E.  R,  Co.,  101  N.  Y.  348,  354 ;  Bobuiaon  v.  Frosty 
14  Barb.  536 ;  McKyring  v.  Bull,  16  N.  Y.  297 ;  Wheeler  v. 
BiUingg,  38  N.  Y.  263  ;  Weaver  v.  Barden,  49  N.  Y.  286.) 

The  plaintiff  stood  upon  the  allegation  of  intestacy,  and 
the  defendants  acting  in  accord  with  him  occupied  a  like 
position,  claiming  interests  in  the  real  estate  solely  as  the 
heirs  at  law  of  Darling  B.  Whitney.  They  were  bound  to 
maintain  this  position  by  proof,  and  it  was  competent  for  the 
defendants  Carll  to  controvert  by  evidence  an}'^  and  every  fact 
which  the  plaintiff  was  bound  to  establish.  The  ruling  of  the 
trial  judge  admitting  the  proof  of  the  will  of  1893  presents 
no  legal  error. 

The  claim  of  the  defendant  and  appellant,  Sealey  B.  Whit- 
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ney,  that  lie  was  taken  by  surprise  when  the  will  of  1893  was 
offered  in  evidence,  seems  to  have  slight  foundation.  The 
existence  of  the  will  of  1893  was  well  known  to  all  of  the 
parties  in  this  case,  and  the  appealing  defendant,  Sealey  B. 
Whitney,  successfully  defended  the  suit  brought  by  the 
defendant  Jennie  W.  Carll  to  establish  as  a  lost  will  the  alleged 
testament  of  1894.  They  were  also  well  aware  that  the  suit 
had  failed  for  the  technical  reason  that  the  alleged  last  will 
and  testament  had  not  been  established  by  the  testimony  of 
two  witnesses ;  also  that  the  trial  judge  did  not  find  that  the 
alleged  will  of  1894  had  been  revoked,  but  was  destroyed  by 
the  plaintiff,  Edwin  R.  Whitney,  in  the  lifetime  of  the  tes- 
tator. The  trial  judge  stated  in  his  opinion  that  the  evidence 
justified  the  conclusion  that  such  destruction  was  fraudulent 
as  against  the  testator. 

Having  in  view  all  these  circumstances,  there  was  little 
reason  for  this  plaintiff  and  the  defendants  acting  in  accord 
with  him  to  assume  that  there  was  to  be  no  contest  in  regard 
to  the  allegation  that  Darling  B.  Whitney  had  died  intestate. 

The  appellants  further  urged  that  the  judgment  roll  in  the 
case  which  sought  to  establish  the  will  of  1894  was  competent 
as  tending  to  prove  the  intestacy  of  Darling  B.  Whitney,  also 
as  operating  by  way  of  estoppel  upon  the  defendant  Jennie 
W.  Carll  in  proving  the  will  of  1893. 

We  are  of  opinion  that  the  judgment  roll  in  question  was 
not  competent  evidence  in  this  case  for  either  purpose.  It 
tended  in  no  way  to  establish  intestacy,  nor  was  there  any- 
thing in  the  position  assumed  by  the  defendant  Jennie  W. 
Carll  in  .that  case  which  estopped  her  from  proving  the  will 
of  1893  on  the  trial  of  this  action.  It  was  competent  for  the 
defendant  Jennie  W.  Carll  to  establish  the  destroyed  will  of 
1894,  if  possible,  and  failing  in  that  effort  she  was  at  liberty 
to  prove  the  will  of  1893  if  so  advised,  as  she  was  the  residuary 
legatee  under  both  wills. 

The  additional  point  is  made  by  the  defendant  and  appel- 
lant, Sealey  B.  Whitney,  that  it  was  error  not  to  allow  him  to 
examine  the  witness  Brigham,  as  already  pointed  out.    The 
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evidence  offered  and  excluded  in  this  connection  was  certainly 
incompetent  as  the  pleadings  then  stood  alleging  intestacy. 
The  questions  objected  to  tended  in  no  way  to  establish 
intestacy. 

These  two  questions  were  clearly  incompetent  in  any  view 
of  the  case. 

The  first  question  was,  "  Were  you  employed  by  Darling 
B.  Whitney,  in  July,  1894,  to  draft  a  will  for  him  ? "  This 
was  objected  to  as  calling  for  the  conclusion  of  the  witness 
and  the  contents  of  a  purported  written  instrument  and, 
therefore,  secondary.  There  was  no  error  in  sustaining  this 
objection. 

The  second  question  is,  "  Did  you  at  that  time  have  a  con- 
versation with  him  concerning  the  preparation  of  a  will  for 
him  ? "     The  same  objection  and  ruling. 

Adopting  appellants'  view  of  the  situation  then  presented 
at  the  trial,  it  is  evident  that  they  made  a  mistake  in  resting 
their  case  before  proper  questions  were  propounded. 

In  view  of  the  facts  already  discussed,  it  is  difficult  to  under- 
stand the  theory  of  the  plaintiff  and  the  defendants  acting 
with  him  upon  which  this  case  was  tried. 

It  is  quite  possible  that  injustice  may  have  resulted  to  some 
of  the  defendants,  but  we  are  unable  to  find  any  question  of 
law  authorizing  the  reversal  of  the  judgment. 

We  have  examined  the  other  points  discussed  by  the  appel- 
lants, but  do  not  deem  it  necessary  to  consider  them  in  detail. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Parkeb,  Ch.  J.,  Haight,  Martin,  Vann,  Cullen  and 
Werneb,  JJ.,  concur. 

Judgment  and  order  affirmed. 
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C.  Sidney  Shepabd  et  al.,  Kespondents,  v.  Habmon  H.  Ful- 
ton, Appellant. 

1.  C0BPORATION8 — Failure  to  File  Annual  Report — Notice  of 
Intention  to  Hold  Director  Personally  Liable  for  Debts.  An 
action  against  a  director  of  a  corporation  to  enforce  his  personid  liability 
for  its  debts  because  of  failure  to  file  the  annual  report  required  by  sec- 
tion 30  of  the  Stock  Corporation  Law  (L.  1892,  ch.  688),  brought  before 
the  passage  of  section  34  of  that  act  (L.  1809,  ch.  354),  is  not  within  the 
terms  thereof  declaring  that  no  director  or  officer  of  any  stock  corpora- 
tion shall  be  liable  to  any  creditor  of  the  corporation  because  of  failure  to 
make  or  file  an  annual  report,  * '  whether  heretofore  or  hereafter  occur- 
ring," unless  within  three  years  after  the  occurrence  of  the  act  or  default 
written  notice  of  intention  to  hold  him  personally  liable  is  served  upon  him, 
since  its  retroactive  provisions  are  to  be  construed  as  relating  entirely  to 
defaults  occurring  before  the  passage  of  the  section  as  to  which  rights 
had  not  become  fixed  and  upon  which  actions  have  not  been  brought,  and 
have  no  application  to  actions  to  enforce  any  such  liability  which  were 
in  existence  at  the  time  of  its  enactment. 

2.  Same.  The  service  of  a  written  notice  of  intention  to  hold  such 
director  personally  liable  is  not  necessary  as  a  condition  precedent  to  an 
action  commenced  in  1899  after  the  passage  of  section  84  on  debts  exist- 
ing and  for  a  default,  liability  for  which  had  not  been  waived,  occurring 
prior  to  the  enactment  of  the  section,  since  his  liability  may  be  enforced  by 
an  action  begun  at  any  time  within  the  year  1809,  without  notice,  *'or  by 
an  action  begun  thereafter  if  within  such  year  written  notice  of  intentibn 
to  enforce  such  liability  shall  be  given"  as  provided  in  the  preceding  part 
of  the  section. 

3.  WuEN  Specific  Finding  as  to  Waiver  Unnecbssart.  No  specific 
finding  that  the  personal  liability  of  such  director  had  not  been  waived  by 
the  plaintiff  or  by  the  original  creditors  or  by  any  provision  of  any  instru- 
ments creating  such  debts,  is  necessary  to  support  a  judgment  against 
him  in  an  action  brought  after  the  passage  of  section  84,  since  the  burden 
is  upon  the  defendant  to  allege  and  prove  such  a  waiver;  if  the  action  was 
brought  before  the  passage  of  such  section  it  is  not  governed  thereby. 

Shepard  v.  Fulton,  55  App.  Div.  329.  affirmed. 

(Argued  April  18,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  23, 1900,  aflSrminga  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 
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The  nature  of  .the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederick  Collin  for  appellant.  The  findings  of  fact  do 
not  justify  the  conclusions  of  law,  because  they  do  not  include 
a  finding  that  the  plaintiffs  within  the  year  1899  served  upon 
the  defendant  written  notice  of  their  intention  to  hold  him 
personally  liable  for  their  claims,  nor  a  finding  that  the  lia- 
bility of  defendant  under  the  default  in  filing  the  report  had 
not  been  waived  by  the  plaintiffs  or  the  original  creditors,  or 
by  any  provision  of  any  instrument  creating  such  debts. 
{Ilay  V.  Kaauth^  169  N.  Y.  298.)  The  service  of  the  notice 
is  a  condition  precedent  to  the  right  to  enforce  the  liability  by 
action.  There  is  no  right  of  recovery,  no  right  to  a  judgment 
until  service  of  the  notice  is  established.  Facts  which  do  not 
show  a  right  of  recovery  fail  to  show  a  cause  of  action. 
{Relnuig  v.  City  of  Buffalo^  102  N.  Y.  308 ;  Fisher  v.  Mayor^ 
etc.,  07  N.  Y.  73 ;  Graham  v.  Sc^^ipture,  26  How.  Pr.  501 ; 
Carry  v.  City  of  Buffalo^  135  N.  Y.  366 ;  Amaon  v.  Murphy^ 
115  U.  S.  679;  D.  xk  IL  C  Co.  v.  P.  C  Co.,  50  N.  Y.  250; 
Pointer  V.  Beard,  12J:  IT.  S.  429  ;  Austin  v.  Goodrich,  49  N.  Y. 
266.)  Inasmuch  as  the  right  of  recovery  or  light  of  action  has 
such  conditions  precedent  thereto,  the  complaint  must  allege, 
and  plaintiff's  proof  must  show,  that  the  written  notice  had  been 
served  and  that  the  liability  created  by  the  default  had  not  been 
waived.  {Reinmg  v.  City  of  Buffalo^  102  N.  Y.  302;  Curry 
V.  City  of  Buffalo,  135  N.  Y.  366 ;  M.  C  Inst  v.  Hashel,  71 
Me.  487;  Weeks  v.  O'Brien,  141  N.  Y.  199;  Gallagher  v. 
Baird,  54  App.  Div.  398  ;  Patterson  v.  City  of  Brooklyn,  6 
App.  Div.  127 ;  Graham  v.  Scripture,  26  How.  Pr.  501 ;  Glover 
V.  Tuck,  24  Wend.  153  ;  Aicstin  v.  Goodrich,  49  K  Y.  266; 
Whitney  v.  Cammann,  137  N.  Y.  342.)  Because  the  com- 
plaint did  not  state  performance  of  the  condition  precedent  or 
the  existence  of  the  fact  upon  which  plaintiffs'  right  of  recov- 
ery was  complete  it  did  not  state  a  cause  of  action,  and 
defendant  was  not  obliged  to  allege  such  defect  in  his  answer 
and  could  raise  it  upon  the  trial.     {Weeks  v.  O'Brien,  141 
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N.  Y.  199;  Edtoard^  v.  Imw,  63  A  pp.  Div.  451.)  If  a 
statute  prescribes  a  penalty  for  its  violation,  snch  penalty  is  at 
all  times  subject  to  destruction,  modification  or  limitations  by 
the  legislature.  (Sntli.  on  Stat.  Const.  §  166 ;  F.  TT.  P.  Co. 
V.  Beecher,  26  TTun,  48;  Na^^k  v.  White's  Banh,  105  N.  Y. 
243;  We8icJw8U'7*  Co,  v.  Dresaner^^Z  App.  Div.  215;  BuUer 
V.  Palmer^  1  Hill,  324.)  There  being  no  clause  in  the  act  of 
1899  saving  pending  prosecutions  or  existing  rights  from  the 
effect  of  the  statute,  this  action,  in  which  judgment  had  not 
been  obtained,  became  subject  to  the  provisions  of  the  amend- 
ing statute.  (Peoph  v.  IL  cfe  Z).  R.  R.  Co,,  128  N.  Y.  240 ; 
Ifash  V.  White's  Bard-,  105  N.  Y.  243 ;  Butler  v.  Palmer, 
1  Hill,  324 ;  Hartung  v.  Peoph,  22  X.  Y.  95 ;  Mix  v.  /.  C 
R.  R,  Co,,  116  111.  502 ;  Jfatte?'  of  Davis,  149  K  Y.  539 ; 
Zazarics  v.  M,  E,  R.  Co.^  145  N.  Y.  581 ;  Jones  v.  City  of 
Albany,  151  N.  Y.  223;  Cnrry  v.  City  of  Buffalo,  135  K 
Y.  366 ;  Krall  v.  City  of  Xew  York,  44  App.  Div.  259.) 

Irving  W,  Cole  for  respondents.  The  statute  in  question 
does  not  apply  to  or  affect  this  action  or  the  liability  here 
sought  to  be  enforced,  because  such  liability  arises  from  a 
default  existing  at  the  time  the  statute  took  effect,  and  the 
action  was  begun  within  the  year  1899.  {Allen  v.  Stevens, 
161  X.  Y.  122;  People  v.  Angh,  109  N.  Y.  564;  Mangam 
V.  City  of  Brooklyn,  98  N.  Y.  585 ;  People  v.  McGloin,  91 
N.  Y.  241;  Ran  v.  People,  63  X.  Y.  277;  Peoph  v.  Ben- 
niston,  23  X.  Y.  247;  Wynehanier  v.  People,  13  X.  Y.  378; 
Sheldon  v.  Wright,  5  X.  Y.  497 ;  People  v.  Benton,  29  X. 
Y.  534;  PeopU  v.  Smith,  69  X.  Y.  195.)  The  statute  does 
not  apply  to  or  affect  this  action  or  cause  of  action  because 
the  action  was  commenced  before,  and  was  pending  at  the 
time,  it  was  enacted.  {St,  G,  Y,  Co.  v.  Fritz,  48  App.  Div. 
233 ;  G,  B,  W,  Co.  v.  Fritz,  49  App.  Div.  647 ;  Walker  v. 
Walker,  155  X.  Y.  77,  81 ;  G.  S.  Bank  v.  Suspension 
Bridge,  159  X.  Y.  362;  People  v.  Keller,  157  X.  Y.  90; 
People  V.  Butler,  147  X.  Y.  164;  f'cojple  v.  Crennan,  141 
X.  Y.  239 ;  Peoph  ex  rel.  v,  MvCalhj,  9i  X.  Y,  587;  Matter 
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of  the  Evergreens^  47  N.  Y.  216 ;  Amshry  v.  Ilinds^ 
48  K  T.  57;  Fitzpatrich  v,  Boylan,  57  N.  Y.  433; 
N.  r.  i&  0.  M.  E.  Co.  V.  Van  Horn,  57  N.  Y.  473 ; 
People  V.  Supervisors,  etc.,  43  N.  Y.  130.)  The  defend- 
ant should  have  pleaded  this  statute  and  non-compliance 
with  it  on  the  part  of  plaintiffs  to  make  it  available  here  as 
a  defense.  {Howell  v.  Janvrin,  151  N.  Y.  60;  Weisner  v. 
Ocumpaugh,  71  N.  Y.  113 ;  Styles  v.  Fuller,  101  N.  Y.  622 ; 
Dean  v.  Railway  Co.,  119  N.  Y.  540,  544.)  If  the  giving  of 
the  notice  was  a  condition  precedent,  either  to  the  commence- 
ment of  the  action  or^o  the  liability,  its  performance  will  be 
excused  because  impossible  and  unnecessary.  {Biiess  v.  Koch, 
10  Hun,  298 ;  U.  S.  G.  Co.  v.  Vary,  152  N.  Y.  121 ;  Shel- 
lington  v.  Howland,  53  N.  Y.  371 ;  Kincaid  v.  DwineUe,  59 
N".  Y.  548  ;  CuyhendaU  v.  Coming,  83  N.  Y.  129 ;  Harden 
V.  Sage,  124  K  Y.  25 ;  Hunting  v.  Bhvn,  143  N.  Y.  511 ; 
Bristor  v.  Smith,  158  N.  Y.  157.)  Plaintiffs  fully  complied 
with  the  statute.  {McQueen  v.  New,  45  App.  Div.  583 ; 
AUen  V.  Stevens,  161  N.  Y.  122 ;  Berger  v.  Varrehnam,,  127 
K  Y.  281.) 

Werner,  J.  This  action  is  brought  to  recover  of  the 
defendant,  as  a  director  of  a  domestic  stock  business  corpora- 
tion, known  as  the  Eclipse  Electric  Lamp  Company,  the 
amount  of  certain  debts  owing  by  said  corporation.  Defend- 
ant's liability  is  predicated  upon  the  faihire  of  said  corpora- 
tion to  file  an  annual  report  in  January,  1896,  and  defendant's 
omission  to  make  and  tile  the  certificate  provided  for  by  sec- 
tion 30  of  the  Stock  Corporation  Law  as  it  stood  in  January, 
1896.  There  are  no  disputed  facts.  The  Eclipse  Electric 
Lamp  Company  was  incorporated  in  November,  1895.  The 
defendant  was  a  director  thereof  from  November  19th,  1895, 
to  April  17th,  1896.  No  annual  report  was  filed  by  the  cor- 
poration in  January,  1896,  or  at  any  time  thereafter,  and  no 
certificate  was  made  and  filed  by  the  defendant  within  thirty 
days  after  the  first  of  February,  1896,  as  then  provided  for  in 
section  30  of  the  Stock  Corporation  Law.     The  said  corpora- 
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tion  became  indebted  to  the  plaintiflFs  and  their  several  assign- 
ors, as  set  forth  in  the  findings  of  the  court,  wliile  defendant 
was  such  director  and  during  said  default.  As  the  Stock  Cor- 
poration Law  stood  in  January,  1896,  it  provided  (Sec.  30): 
"  Every  stock  corporation,  except  monied  and  railroad  corpo- 
rations, shall  annually,  during  the  month  of  January  *  *  * 
make  a  report  as  of  the  first  day  of  January,  wliicli  shall 
state  :  1.  The  amount  of  its  capital  stock,  and  the  proportion 
actual]  V  issued.  2.  The  amount  of  its  debts  or  an  amount 
which  they  do  not  then  exceed.  3.  The  amount  of  its  assets  or 
an  amount  which  its  assets  at  least  equal.  Such  report  shall  be 
signed  by  a  majority  of  its  directors,  and  verified  by  the  oath 
of  the  president  or  vice-president  and  treasurer  or  secretary, 
and  filed  in  the  ofiice  of  the  secretary  of  state  and  in  the  office 
of  the  county  clerk  of  the  county  where  its  principal  busi- 
ness office  may  be  located.  If  such  report  is  not  so  made  and 
filed,  all  the  directors  of  the  corporation  shall  jointly  and  sev- 
erally be  personally  liable  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  contracted  before  such  report  shall  be 
made.  No  director  shall  be  liable  for  the  failure  to  make  and 
file  such  report  if  he  shall  file  with  tlie  secretary  of  state, 
within  thirty  days  after  the  first  of  February,  *  *  *  a 
verified  certificate,  stating  that  he  has  endeavored  to  have  such 
report  made  and  filed,  but  that  the  officers  or  a  majority  of 
the  directors  have  refused  and  neglected  to  make  and  file  the 
same,  and  shall  append  to  such  certificate  a  report  containing 
the  items  required  to  be  stated  in  such  annual  report,  so  far  as 
they  are  within  his  knowledge  or  are  obtainable  from  sources 
of  information  open  to  him,  and  verified  by  him  to  be  true  to 
the  best  of  his  knowledge,  information  and  belief." 

With  the  exception  of  certain  amendments  which  are  of  no 
importance  here,  the  Stock  Corporation  Law  remained  as 
above  stated  until  April  18th,  1899,  when  it  was  amended  by 
adding  thereto  a  new  section  (34)  which,  so  far  as  it  is  appli- 
cable'to  the  issues  involved,  reads  as  follows :  "  No  director  or 
officer  of  any  stock  corporation  shall  be  liable  to  any  creditor 
of  the  corporation,     *     *     *     because  of  any  failure  to  make 
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or  to  file  an  annual  report,  whether  heretofore  or  hereafter 
occuiTing ;  (1)  In  caee  of  any  debt,  as  to  which  personal  lia- 
bility of  directors  or  officers  may  be  or  shall  have  been  waived 
by  such  creditor,  or  by  any  one  under  whom  he  claims ;  or  by 
any  provision  of  any  instrument  creating  or  securing  such 
debt ;  or  (2)  Unless  within  three  years  after  the  occurrence 
of  the  act  or  the  default  in  respect  of  which  it  sliall  be  sought 
to  charge  tlie  director  or  officer,  such  creditor  shall  have 
served  upon  such  director  or  officer  written  notice  of  his 
intention  to  hold  him  personally  liable  for  his  claim ;  pro- 
vided, nevertheless,  that  any  such  liability,  because  of  any 
such  default  now  existing  and  not  waived  as  above  provided, 
may  be  enforced  by  action  begun  at  any  time  within  the  year 
eighteen  hundred  and  ninety-nine  or  by  action  begun  there- 
after, if  within  such  year  written  notice  of  intention  to  enforce 
such  liability  shall  have  been  given  as  above  provided." 

Upon  the  law  and  facts  above  referred  to,  the  learned  trial 
court  found  that  the  defendant  became  personally  liable  for 
the  payment  of  said  debts  and  that  the  plaintiffs  were  entitled 
to  judgment  against  him.  The  judgment  entered  upon  this 
decision  has  been  unanimously  affirmed  by  the  Appellate 
Division.  Upon  this  appeal  the  defendant  assails  the  judg- 
ment herein  upon  two  grounds :  (1)  Because  the  findings  of 
tlie  trial  court  do  not  include  a  finding  that  the  plaintiffs, 
within  the  year  1899,  served  upon  the  defendant  written 
notice  of  their  intention  to  hold  him  personally  liable  for  their 
claims.  (2)  That  there  is  no  finding  that  the  liability  of  the 
defendant  under  the  default  in  filing  the  report  had  not  been 
waived  by  the  plaintiffs  or  the  original  creditors ;  or  by  aiiy 
provision  of  any  instrument  creating  such  debt.  These  points 
involve  the  construction  of  the  statute  of  1899  as  well  as  the 
sufficiency  of  the  findings.  The  construction  of  the  statute  is 
before  us  in  two  aspects.  The  first  inquiry  is  whether  it 
applies  to  the  case  at  bar  ;  the  other  requires  us  to  ascertain 
the  meaning  of  its  language.  There  is  no  finding  as  to  the 
time  of  the  commencement  of  the  action.  The  case  on  appeal, 
made  up  by  the  appellant,  recites  that  the  action  was  com- 
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menced  on  February  3rd,  1899.  Counsel  for  the  respondents 
argues  that  this  is  an  admission  which  is  equivalent  to  a  find- 
ing, and  upon  this  assumption  he  contends  that  the  statute, 
which  did  not  become  a  law  until  April  18th,  1899,  has  no 
application  to  this  case.  Counsel  for  the  appellant  con- 
tends that  if  tlie  legality  of  plaintiff's  judgment  depends 
upon  the  commencement  of  the  action  within  the  year 
1899,  then  this  essential  fact  should  have  been  proven  to 
tlie  court  and  embodied  in  its  judgment.  This  particular 
question  may  be  briefly  disposed  of.  The  judgment  recites 
that  the  action  was  tried  on  the  23rd  day  of  November,  1899. 
An  action  cannot  be  tried  until  after  it  lias  been  commenced. 
This  action  was,  therefore,  commenced  at  some  time  prior  to 
November,  1899.  If  it  was  before  April  18tli,  1899,  we  have 
the  question  whether  the  statute  applies,  and  if  after  that  date, 
the  question  as  to  its  meaning.  Assuming  that  the  action  was 
commenced  on  the  third  day  of  February,  1899,  as  recited  in 
the  statement  prefixed  to  the  printed  record,  we  think  the 
statute  has  no  application  to  the  case  at  bar.  That  portion  of 
the  second  subdivision  of  section  34  of  the  Stock  Corporation 
Law,,  which  precedes  the  proviso  therehi  contained,  is  wholly 
prospective  and  not  retroactive.  The  statute  declares  that 
"  No  director  or  officer  of  any  stock  corporation  shall  be  liable 
to  any  creditor  of  the  corporation  *  *  *  because  of  any 
failure  to  make  or  to  file  an  annual  report,  whether  heretofore 
or  hereafter  occurring,  *  *  *  unless  within  three  years 
after  the  occurrence  of  the  act  or  the  default  in  respect  of 
which  it  shall  be  sought  to  charge  the  director  or  officer,  such 
creditor  shall  have  served  upon  such  director  or  officer  written 
notice  of  his  intention  to  hold  him  personally  liable  for  his 
claim."  Section  30  of  the  Stock  Corporation  Law  contained 
no  limitation  upon  the  time  within  which  the  liability  of  direct- 
ors therein  created  could  be  enforced.  The  only  limitation  was 
found  in  section  394  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action  to  recover  a  penalty  or  forfeiture,  or 
to  enforce  a  liability  created  by  law  against  a  director  or  stock- 
holder of  a  corporation,  must  be  brought  within  three  years 
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after  tlie  cause  of  action  has  accrued.  The  liability  of  a 
director  under  section  -30  being  in  the  nature  of  a  penalty, 
actions  to  enforce  such  liability  were  governed  by  the  provis- 
ions of  said  section  394  of  the  Code.  {Loses  v.  Bullard^  79 
N.  T.  404;  Knox  v.  Baldwin^  80  id.  610;  Duckworth 
V.  Bodch^  81  id.  49 ;  Merchants'^  Bank  v.  Bliss,  35  id. 
412.) 

In  Staten  Island  Midland  Railroad  Company  v.  Hinch- 
life  (170  N.  Y.  473)  we  said  :  "  This  state  of  the  law,  prior  to 
the  passage  of  the  act  of  1899,  frequently  visited  severe  pen- 
alties upon  the  directors  of  corporations  which  had  neglected 
to  file  their  annual  reports.'-  Prior  to  April,  1899,  the  three 
years'  Statute  of  Limitations  could  only  be  set  in  motion  by  the 
occurrence  of  three  things :  First  There  had  to  be  a  debt 
existing.  Second,  The  debt  liad  to  be  due.  Third,  The 
default  in  filing  the  annual  report  had  to  occur  during  the 
existence  of  the  debt.  Thus  a  director,  who  was  in  office 
when  a  debt  was  incurred,  but  was  out  of  oflice  when  it 
matured,  might  be  liable  for  the  debts  of  the  company  because 
a  default  had  occurred  in  filing  the  annual  report  while  he 
was  in  office.  If  such  a  debt,  although  in  existence  at  the 
time  of  the  default,  had  many  years  to  run  before  it  matured, 
a  director  could  be  sued  and  held  liable  long  after  his  abil- 
ity to  make  an  effective  defense  had  been  destroyed  or 
greatly  weakened  by  lapse  of  time.  {Morgan  v.  Hedstrom, 
164  N.  Y.  224,  234.)  It  was  this  situation  which  chapter  354, 
Laws  of  1899,  was  intended  to  relieve.  It  first  provided 
"that  no  director  or  oflScer  of  any  stock  corporation  shall  be 
liable  to  any  creditor  of  the  corporation  *  *  *  because 
of  any  failure  to  make  or  file  an  annual  report  heretofore  or 
hereafter  occurring  *  *  *  unless  within  throe  years  after 
the  occurrence  of  *  *  *  the  default  *  *  *  such 
creditor  shall  have  served  upon  such  director  or  officer  written 
notice  of  his  intention  to  hold  him  personally  liable  for  his 
claim.  *  *  *  "  The  obvious  import  of  the  language  just 
quoted  is  that  a  director  should  have  notice  within  three 
years  after  the  default  in  making  and  filing  the  report  of  a 
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some  provision  of  the  instruments  creating  the  debts  upon 
whidi  the  defendant's  liability  is  predicated.  {Howell  v. 
Ja/awin^  151  N.  Y.  67.)  The  rule  laid  down  in  that  case  as 
applied  to  the  case  at  bar  may  be  briefly  stated  tlius :  Defend- 
ant's liability  was  created  by  section  30  of  the  Stock  Corpora- 
tion Law  as  it  existed  on  January  1st,  1896.  This  statute  was 
modified  in  1899  by  an  amendment  under  which  the  liabiHty 
was  made  to  depend  upon  certain  conditions.  This  modifica- 
tion was  in  the  nature  of  a  proviso,  which  the  plaintiff  was 
not  bound  to  negative,  either  in  his  pleading  or  proof.  The 
burden  was  on  the  defendant  to  aver  and  prove  that  the  case 
was  one  falling  within  the  terms  of  the  amendment  of  1899. 
Since  he  failed  to  plead  or  prove  this  essential  fact,  he  cannot 
complain  because  it  is  not  found. 

The  views  above  set  forth  render  it  unnecessary  to  consider 
the  incidental  questions  discussed  by  counsel. 

The  judgment  of  the  Appellate  Division  should  be  affirmed 
with  costs. 

Parker,   Ch.   J.,   Gray,   O'Brien,   Martin,   Vann    and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


ViRoiNius  Ballard  et  al.,  as  Assignees  of  Brodie  L.  Duke 
et  al..  Appellants,  -y.  Alven  Beveridoe,  Respondent. 

1.    Conversion  —  Compromise  of  Account  as  Appectinq  Action 
FOR  —  "When  Rescission  op  Settlement  not  a  Condction  Precedent. 
An  action  for  the  conversion  of  stock  fraudulently  retained  by  an  agent, 
to  whom  it  was  delivered  for  a  particular  purpose,  is  not  barred  by  a  com- 
promise on  the  settlement  of  an  account  rendered  by  the  agent  in  which 
the  stock  is  stated  to  have  been  used  for  the  specified  purpose,  where  the 
compromise  did  not  relate  to  that  item,  but  only  to  the  entirely  independ- 
ent item  of  compensation,  and  plaintiff  relied  upon  the  correctness  of  tlie 
defendant's  statement  as  to  the  use  of  the  stock  and  had  no  knowledge  of 
its  falsity  until  after  the  settlement ;  and  a  rescission  of  such  settlement 
and  a  return  of  the  property  delivered  by  the  agent  to  his  principal  in 
pursuance  thereof  is  not  necessary  as  a  condition  to  the  maintenance  of 
such  action  since  a  mistake  as  to  one  item  in  an  account  may,  upon  dis- 
covery after  the  settlement  of  the  account,  be  corrected  and  the  rights  of 
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the  parties  be  adjusted  in  respect  thereto  without  opening  up  the  entire 
account. 

2.  I>iRECTioN  OP  Verdict  —  Conflicting  Evidence.  The  direction 
of  a  verdict  for  defendant  in  an  action  for  the  conversion  of  stock  in  his 
hands  as  agent  for  a  particular  purpose  is  error  where  the  evidence  upon 
the  question  whether  or  not  there  had  been  a  use  of  the  stock  by  him  for 
the  authorized  purpose  is  conflicting,  and  the  plaintiff  is  not  estopped  by 
a  settlement  between  them  from  litigating  the  question. 

Ballard  v.  Bevertdge,  65  App.  Div.  616,  reversed, 

(Argued  April  17,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  tlie  first  judicial  department,  entered 
November  27,  1901,  affirming  a  judgment  in  favor  of  deifend- 
ant  entered  upon  a  verdict  directed  by  the  court. 

Tiie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  Brown  for  appellants.  There  has  been  no 
settlement  or  discharge  of  the  cause  of  action  alleged  in  the 
complaint  for  the  conversion  of  400  shares  of  stock.  {Gould 
v.  Cayuga  Bank,  86  N.  T.  75 ;  Kley  y.  Healy^  127  K  T. 
555  ;  5  Lawson's  Rights  &  Rem.  §  2567 ;  1  Am.  &  Eng. 
Ency.  of  Law,  94,  97  ;  Fuller  v.  Kemp,  138  N.  Y.  231 ;  Car- 
penter V.  Kent,  101  N.  Y.  591  ;  Conville  v.  Shook,  144  N. 
Y.  686 ;  Robinson  v.  Jewett,  116  N.  Y.  40 ;  Tro^o  v.  Shan- 
7ion,  78  N.  Y.  446.) 

David  McClure  and  Eugene  Z.  Bushe  for  respondent. 
By  the  uncontradicted  evidence  in  this  case  there  has  been 
a  clear  accord  and  satisfaction  between  the  parties.  (  Vedder 
v.  Vedder^  1  Dem.  257;  McCreery  v.  Day,  119  K  Y.  1; 
K'omer  v.  Ileirn,  75  N.  Y.  574 :  Morehouse  v.  S.  Nat,  Banlc, 
98  N.  Y.  509;  People  ex  rel,  v.  Bd,  of  Managers,  96  N.  Y. 
640 ;  FalUr  v.  Kemp,  138  N.  Y.  231 ;  Jaffray  v.  Davis,  124 
N.  Y.  164 ;  Wehruni  v.  Kahn,  61  N.  Y.  623  ;  Sears  v.  Grand 
Lod^e,  163  N.  Y.  374.)  The  accord  and  satisfaction  is  bind- 
ing and  cannot  be  set  aside.  {Brven  v.  Hone,  2  Barb.  586 ; 
ComefT  v.  Mackey,  73  Ilun,  236 ;  Mollinhrock  v.  Meinlmrd^ 
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6  N.  Y.  Siipp.  151.)  There  was  a  binding  accord  and  satis- 
faction which  has  never  been  rescinded.  The  plaintiffs  can- 
not rescind  tlie  compromise  and  accord  and  satisfaction  with- 
out restoring  Beveridge  to  liis  former  position.  This  they 
cannot  do,  and  hence  this  action  cannot  be  maintained.  {Sin- 
clatr  V.  Nellly  1  Hun,  82 ;  Brxien  v.  Honey  2  Barb.  586 ; 
McMichael  v.  Kilmer^  76  N.  Y.  36  ;  Dtisenhury  v.  Lelnnniery 
46  How.  Pr.  417;  GoxiM  v.  Caywja  Jiahk^  86  X.  Y.  75; 
Cohh  V.  Hatfield,  46  N.  Y.  533 ;  Wehrnm  v.  Kxtlm,  61  N.  Y. 
623.)  The  accord  and  satisfaction  is  Innding  and  cannot  be 
set  aside.  To  set  aside  an  accord  and  satisfaction  it  is  neces- 
sary for  the  plaintiil  to  prove  willful  fraud,  or  mutual  mistake 
of  fact.  {Carpenter  v.  Kent,  101  N.  Y.  591 ;  Canville  v. 
Shook,  144  N.  Y.  686;  Gould  v.  Caynga  Bank,  86  X.  Y. 
75  ;  Cohb  V.  Hatfisld,  46  N.  Y.  533.)  The  plaintiffs  and  their 
assignor  have  been  guilty  of  laches.  {Bruen  v.  Hone,  2  Barb. 
595  ;  Graham  v.  Meyer,  99  N.  Y.  611 ;  Piersmi  v.  Mc  Curdy, 
33  Hun,  521.) 

Martin,  J.  This  controversy  involves  the  question  of  the 
conversion  by  the  defendant  of  four  hundred  shares  of  the 
common  stock  of  the  American  Tobacco  Company.  That 
these  shares  originally  belonged  to  the  plaintiff  Duke,  and 
that  they,  together  with  others,  were  delivered  to  the  defend- 
ant tis  Duke's  attorney  or  broker  to  be  used  by  him,  so 
far  as  was  necessary,  as  collateral  security  for  loans  to  be 
procured  by  him  for  Duke,  are  facts  not  disputed  in  this 
case.  The  defendant  insists  that  the  stock  in  suit  was  used 
bv  him  in  Duke's  business  by  delivering  it  to  Hubbard, 
Price  &  CQmpan3%as  he  had  authority  to  do,  and,  hence,  there 
w;is  no  conversion  of  it.  That  on  March  31,  1893,  these 
shares  of  stock  were  delivered  bv  the  defendant  as  col- 
lateral  security  for  a  loan  of  fifteen  thousand  dollars  ))rocure(l 
for  Duke  of  the  firm  of  Hubbard,  Price  &  (.^ompany  is 
asserted  by  the  defendant  and  denied  by  the  plaintiffs.  The 
plaintiffs'  right  to  recover  depended  upon  whether  there  was 
such  a  delivery.     If  so  delivered,  there  was  no  conversion; 
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if  not,  there  was.  The  evidence  upon  that  issue  was  con- 
flicting^ and  such  as  required  its  submission  to  the  jury. 
Therefore,  unless  the  plaintiffs  were  prevented  from  litigating 
that  question,  it  is  plain  that  the  court  erred  in  directing  a 
verdict  for  the  defendant. 

The  defendant,  however,  seeks  to  uphold  the  judgment 
entered  thereon  npon  the  ground  that  there  had  been  a 
compromise,  settlement  or  accord  and  satisfaction  between 
the  parties  of  an  account  that  included  the  shares  of  stock 
in  question,  and,  hence,  that  the  action  could  not  be  main- 
tained without  a  rescission  and  a  return  of  the  property 
and  money  delivered  and  paid  to  the  plaintiff  Duke  when  such 
adjustment  was  made.  The  relation  between  the  plaintiff 
Duke  and  the  defendant  was  that  of  principal  and  agent. 
The  property  in  suit  was  delivered  by  Duke  to  the  defend- 
ant to  be  employed  by  him  for  a  special  purpose  by  virtue 
of  tlie  authority  conferred  upon  him  by  a  power  of  attor- 
ney. At  the  termination  of  the  defendant's  agency  he  sent 
to  Duke  what  purported  to  be  a  detailed  statement  of  his 
transactions  in  the  business,  which  contained  a  large  number 
of  items,  among  which  was  one  relating  to  the  stock  in 
question,  wherein  it  was  in  effect  stated  that  the  four  hun- 
dred shares  in  suit  were,  on  the  thirty-first  of  March, 
1893,  delivered  to  Hubbard,  Price  &  Company  as  collateral 
for  a  loan  for  fifteen  thousand  dollars.  The  items  of  that 
statement  of  account  were  balanced  by  crediting  to  Duke 
$3,076.68,  and  the  defendant's  check  for  that  amount  was 
forwarded  with  the  statement.  After  it  was  thus  apparently 
balanced  there  was  added  below  in  a  supplemental  statement 
the  balances  thus  found,  Duke  was  charged  for  the  com- 
pensation and  disbursements  of  the  defendant  the  sum  of 
$25,839.03  and  credited  with  eight  hundred  shares  of  stock 
retained  by  the  defendant  as  the  equivalent  of  his  compensa- 
tion and  disbursements,  and  the  account  was  again  balanced. 
Upen  receiving  that  statement,  Duke  at  onfee  objected  to 
the  supplemental  portion  relating  to  the  defendant's  com- 
pensation and  the  retention  of  eight  hundred  shares  of  stocky 
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and  positively  declined  to  allow  him  any  such  amount.  At 
that  time  it  was  only  to  this  particular  portion  of  the  state- 
ment that  any  objection  was  raised.  The  difference  between 
the  parties  as  to  the  defendant's  compensation  was  finally 
adjusted,  and  he  was  paid  fifty-five  hundred  dollars  for  his 
services  and  disbursements,  instead  of  the  amount  claimed. 
There  was  then  no  claim  by  Duke  that  the  four  hundred 
shares  in  question  had  not  been  used  in  the  manner  stated, 
and  the  jury  would  have  been  justified  in  finding  that  he 
had  no  knowledge  of  any  fact  that  would  have  led  him  to 
doubt  or  question  the  correctness  of  the  defendant's  state- 
ment in  that  respect.  Subsequently,  however,  upon  receiving 
a  statement  of  the  account  of  Hubbard,  Price  &  Company, 
he  found  no  credit  for  the  four  hundred  shares  stated  to  have 
been  delivered  to  them  as  collateral,  and  then,  for  the  first 
time,  his  attention  was  directed  to  the  correctness  of  that  item 
in  the  defendant's  account.  The  plaintiff  Duke  at  once  called 
the  defendant's  attention  to  the  situation,  who  refused  to  deliver 
the  stock,  and  finally  this  action  for  its  conversion  was  com- 
menced. It  is  obvious  that  tliere  was  no  examination  or  con- 
sideration of  the  items  of  the  defendant's  account  before  the 
alleged  settlement  except  those  relating  to  his  compensation 
and  the  eight  luindred  shares  of  stock  retained  by  him.^ 

Assuming,  as  we  must  on  this  appeal,  that  the  jury  might 
have  found  that  the  shares  in  question  were  not  delivered  to 
Hubbard,  Price  &  Company,  and  that  in  that  respect  the 
defendant's  account  was  false,  known  by  him  to  be  so,  and 
that  he  uitended  to  convert  them  to  his  own  use,  can  it  be 
properly  said  that  the  settlement  was  final  and  a  bar  to  a 
recovery  in  this  action,  or  that  the  plaintiffs  can  maintain  this 
action  only  after  a  rescission  of  the  settlement  and  a  return  of 
the  property  delivered  by  the  defendant  to  the  plaintiff  Duke 
when  it  was  made  ?  "We  think  not.  Obviously,  the  relation 
between  Duke  and  defendant  was  a  fiduciary  one.  The  latter 
was  the  mere  agent  of  tlie  former,  and  the  title  to  the  stock 
in  (question  was  in  him,  subject  only  to  any  lien  the  defendant 
had  for  his  commissions  or  compensation.    When  the  amount 
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of  his  compensation  was  adjusted  and  paid,  it  was  clearly  the 
duty  of  the  defendant  to  surrender  not  only  the  shares  he  held 
as  security  therefor,  but  also  the  four  hundred  shares  if  tliey 
were  in  his  hands,  although  he  had  falsely  stated  in  the  account 
rendered  that  he  had  delivered  them  to  the  firm  of  Hubbard, 
Price  &  Company.  As  it  is  evident  that  the  considerations 
which  resulted  in  the  settlement  between  the  parties  related 
only  to  the  disputed  compensation  of  the  defendant  and  the 
retention  of  eight  hundred  shares  of  Duke's  stock  as  secu- 
rity therefor,  that  as  to  the  other  items  he  relied  upon 
the  statements  rendered  by  the  defendant,  and  that  if  the 
credit  to  the  defendant  for  the  four  hundred  shares  stated 
to  have  been  delivered  to  Hubbard,  Price  &  Company  was 
false  and  fraudulent  as  might  have  been  found,  that  settle- 
ment was  no  bar  to  a  recovery  in  this  case.  Nor  was  the 
defendant  entitled  to  a  return  of  the  eight  hundred  shares 
he  delivered,  or  of  the  blank  notes  signed  by  the  plaintiff 
Duke  and  left  with  him  for  a  special  use,  for  which  they  were 
not  required,  as  all  that  property  belonged  to  Duke  and 
the  defendant  had  surrendered  to  him  only  that  which  in 
any  event  was  his  own.  Where  an  agent,  already  compen- 
sated for  his  services,  has  surrendered  to  his  principal  only 
a  portion  of  the  property  in  his  hands,  it  would  be  strange  if 
he  could  resist  a  claim  for  the  remainder  retained  by  means 
of  a  false  account,  unless  the  plaintiff  should  redeliver  to  him 
property  not  his  own,  but  belonging  to  the  plaintiff,  and  upon 
which  no  lien  in  favor  of  the  defendant  existed.  If  the  plain- 
tiffs had  sought  to  rescind  the  settlement  as  to  the  defendant's 
compensation,  it  is  perhaps  possible  that  they  miglit  have  been 
required  to  return  whatever  he  received  by  virtue  of  it.  But 
that  is  not  the  case.  There  was  no  compromise  as  to  the  four 
hundred  shares,  and  as  we  have  already  seen  the  plaintiffs 
merely  seek  to  recover  their  own  which  the  defendant  was 
permitted  to  retain  by  reason  of  a  false  statement  that  it  had 
been  used  in  Duke's  business.  The  plaintiff  Duke  did  not 
discover  the  fact  that  the  defendant's  statement  was  false 
until  after  the  question  of  compensation  had  been  settled^  and 
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at  that  time  the  defendant's  account  of  his  transactions  with 
Duke  was  assumed  to  be  correct. 

The  case  of  Gould  v.  Cayuga  County  Nat  Bank  (86  N. 
Y.  75)  and  kindred  cases  relied  upon  by  the  defendant  have 
no  application  to  the  facts  in  this  case.  In  those  cases  the 
agreement  for  compromise  was  of  the  precise  cause  of  action 
alleged  in  the  complaint.  Not  so  here.  The  cause  of  action 
alleged  by  the  plaintiffs  relates  not  to  any  matter  that  was  in 
dispute  upon  that  settlement,  but  to  a  portion  of  the  dc^fend- 
ant's  account  that  was  permitted  to  stand  because  of  its 
falsity,  of  which  Duke  was  ignorant,  and  which  a  jury 
might  find  that  the  defendant  fraudulently  made.  In  that 
settlement  the  right  of  the  plaintiff  Duke  to  require  all  of  his 
stock  in  the  defendant's  hands  to  be  returned  to  him  was 
in  no  way  involved.  Manifestly  Duke  supposed  that  that 
had  been  done.  Nor  was  Duke's  right  to  the  return  of  such 
stock  at  all  affected  by  the  amount  of  the  defendant's  com- 
pensation. Indeed,  as  the  compensation  of  the  defendant 
had  not  been  agreed  upon^  it  formed  no  essential  part  of  his 
account  of  his  transactions  as  his  agent,  and  can  hardly  be 
said  to  be  a  proper  part  of  such  an  account.  The  defendant's 
duty  was  to  account  to  Duke  for  and  to  surrender  to  him  all 
the  property  of  the  latter  then  in  his  hands,  which  was  a 
matter  entirely  independent  of  his  compensation.  The  valid- 
ity and  finality  of  that  settlement  as  to  compensation  is  in  no 
way  disputed  by  the  plaintiffs.  Nor  is  it  at  all  involved  in 
this  action. 

We  think  this  case  falls  within  the  principle  that  where, 
after  a  settlement  and  adjustment  of  an  account  of  the  deal- 
ings between  parties,  a  mistake  as  to  one  item  is  discovered, 
to  recover  which  an  action  is  brought,  the  commencement  of 
such  an  action  does  not  entitle  the  defendant  to  open  the 
entire  account,  but  the  error  may  be  corrected  and  the  rights 
of  the  parties  readjusted  in  that  respect,  and  the  defendant  is 
bound  by  the  account  actually  settled,  unless  he  can  show 
fraud  in  the  settlement  in  respect  to  other  items.  (Carpenter 
v.  Eent,  101  N.  Y.  591 ;  ConviOe  v.  Shook,^  144  N.  Y.  686, 
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688.)  In  the  latter  ease  it  was  said  :  "  The  rule  is  well  estab- 
lislied  that  a  settled  account  may  be  impeached  and  readjusted 
by  proof  of  unfairness,  fraud  or  mistake  in  law  or  fact, 
(  Wei88er*8  Adrnrs.  v.  Denison^  10  N.  Y.  68 ;  Bruen  v.  Hone^ 
2  Barb.  586 ;  Philips  v.  BeUen,  2  Edw.  Ch.  1 ;  Welsh  v. 
German-Am.  BanTc^  73  N.  Y.  424 ;  Carpenter  v.  Kenty  101 
N.  Y.  591 ;  Samson  v.  Freedvian^  102  N.  Y.  699 ;  Wheadon 
V.  Olds,  20  Wend.  174 ;  Malcolm  v.  Fullarton,  2  Term  R. 
045 ;  First  Nat,  Bank  of  Omaha  v.  Masiin  Baiiky  2 
McCrary,  438.)  It  may  not  be  necessary  in  such  cases  to  open 
the  whole  account,  but  the  mistake  can  be  corrected  and  the 
rights  of  the  parties  readjusted  as  to  such  mistake.'' 

No  further  discussion  of  this  case  is  deemed  necessary,  as  we 
have  reached  the  conclusion  that  there  was  no  such  compromise, 
accord  and  satisfaction,  account  stated,  laches  or  release,  as  con- 
stituted a  bar  to  the  plaintiffs'  action,  and  that  the  learned  trial 
court  was  not  justified  in  directing  a  verdict  for  the  defendant. 
It  follows  that  the  judgment  of  the  learned  Appellate  Division 
affirming  the  judgment  of  the  trial  court  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Vann,  Cullen  and  Werner,  JJ., 
concur;  Gray,  J.,  not  voting. 

Judgment  reversed,  etc. 


171        201 
d  77  AO    76 

William  Green,  an  Infant,  by  Edward  J.  Green,  his  Guar- 
dian ad  Litem,  Respondent,/?;.  Metropolitan  Street  Rail- 
way Company,  Appellant. 

Evidence— Privileged  Commcnication  — Code  Civ.  Pro.  §  884. 
Testimony  as  to  how  an  accident  happened,  although  the  witness  acquired 
his  information  from  the  injured  party  while  attending  him  in  a  profes- 
sional capacity  as  a  surgeon,  does  not  come  within  the  prohibition  of 
section  834  of  the  Code  of  Civil  Procedure,  unless  it  also  appears  that 
the  information  was  "necessary  to  enable  him  to  act  in  that  capacity;" 
and,  in  the  absence  of  evidence  of  that  fact,  the  exclusion  of  such  testi- 
mony, upon  the  ground  that  it  is  privileged,  constitutes  reversible  error. 

Qre^n  v.  Met.  St.  Ry.  Co.,  ft5  App.  Div.  54,  reversed. 

(Argued  April  14.  1902;  decided  May  18,  1903.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  13,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff  from  being  run  over  by  one  of  the 
defendant's  cable  cars,  in  the  city  of  New  ITork.  The  plain- 
tiff was  a  boy  of  about  twelve  years  of  age,  living  with  his 
father  on  Columbus  avenue,  in  the  vicinity  of  the  scene  of  the 
accident.  He  had  been  delivering  goods  between  eight  and 
nine  o'clock  in  the  evening,  and  was  returning  to  his  employ- 
er's store ;  when,  upon  reaching  a  point  in  Columbus  avenue 
between  street  crossings,  he  stopped  near  a  pillar  of  the  ele- 
vated railroad  and  looked  up  and  down  the  avenue.  He  saw 
a  car  coming  from  the  north,  and  another,  about  the  middle 
of  the  block,  coming  from  the  south.  Without  waiting  for 
tliem  to  pass,  he  started  to  cross  the  avenue  and  was  struck 
by  the  south-bound  car.  According  to  his  testimony,  he  was 
thrown  into  the  air,  fell  upon  the  track,  and  was  caught 
on  a  small  fender  under  the  platform  of  the  car,  in  front  of 
the  wheels.  He  was  carried  in  that  way  about  one  hun- 
dred feet,  when  he  fell  from  the  fender  and  the  car  wheel  cut 
off  his  leg.  The  trial  court  submitted  to  the  jury  the  question 
whether  the  accident  occurred  through  the  negligence  of  the 
defendant's  servants  and  instructed  them,  whatever  the  degree 
of  negligence  on  the  part  of  the  plaintiff  in  the  original  con- 
tact with  the  car,  that,  from  the  moment  he  was  caught  upon 
the  fender,  a  new  relation  existed  between  the  parties  and  any 
act,  or  omission,  on  the  part  of  the  defendant,  exhibiting  a  lack 
of  care  on  its  part  in  the  then  situation,  was  sufficient  to 
charge  it  with  negligence. 

The  plaintiff  recovered  a  verdict  and  the  judgment  there- 
upon was  affirmed  by  the  Appellate  Division,  in  the  first 
judicial  department,  by*  a  divided  court.  The  defendant 
appealed  from  the  affirmance  to  this  court. 
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Charles  F,  Brown  ^  Theodore  II.  Lord  and  Henry  A 
Hobtnson.  for  appellant.  The  statement  made  by  the  plain- 
tiff to  Dr.  Moorhead,  the  ambulance  surgeon,  as  to  how  the 
accident  happened,  can  in  no  aspect  be  regarded  as  informa- 
tion necessary  to  the  plaintiff's  treatment,  and  should  have 
been  admitted.  {People  v.  Koemer^  154  N.  Y.  355  ;  Brown 
V.  R.,  W,  i&  0.  li.  B.  Co,,  45  Ilun,  439;  Iloyt  v.  Hoyt,  112 
N.  T.  493 ;  People  v.  Schuyler,  106  N.  T.  299 ;  Morris  v. 
By.  Co.,  148  N.  Y.  88.) 

Franklin  Pie7*ce  and  Williavi  M.  K.  Olcott  for  respond- 
ent. The  exception  taken  to  the  refusal  of  the  court  to  allow 
Doctor  Moorhead  to  state  what  Willie  Green  had  said  to 
him  as  to  how  the  accident  happened,  is  not  well  taken. 
{Davis  V.  Supreme  Lodge,  165  N.  Y.  163 ;  Nelson  v.  Vil. 
of  Oneida,  156  N.  Y.  219 ;  Fox  v.  U.  T.  Co.,  59  App.  Div. 
368.) 

Gray,  J.  I  think  this  judgment  should  be  reversed,  and 
that  a  new  trial  should  be  had,  for  the  error  in  excluding  the 
testimony  of  the  witness,  Moorhead,  when  asked  by  defend- 
ant's counsel  to  state  "  what  he,  (the  plaintiff),  said,  if  any- 
thing, as  to  how  this  accident  happened."  Moorhead  was  a 
surgeon,  attached  to  the  J.  Hood  Wright  Hospital,  and  was  in 
charge  of  the  ambulance,  which  was  summoned  to  convey  the 
plaintiff,  after  meeting  with  his  accident.  It  will  be  observed 
that  the  question  called  for  no  information,  which  was  acquired 
by  the  surgeon  to  enable  him  to  act  as  such.  It  called  for 
evidence,  merely,  of  what  had  preceded,  and  had  caused,  the 
accident,  according  to  the  plaintiff's  knowledge.  Section  834 
of  the  Code  of  Civil  Procedure,  whose  privilege  has  been 
extended  to  cover  this  question,  applies,  by  its  language,  to 
cases  where  information  has  been  acquired  by  a  physician,  or 
a  surgeon,  while  "attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacityP  We  maj^,  readily,  admit  that  Dr.  Moorhead 
acquired  the  information,  which  the  question  called  for,  while 
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attending  the  plaintiff  in  a  professional  capacity,  and,  still,  we 
would  be  far  from  the  point  of  the  legislative  purpose  in 
enacting  the  section  of  the  Code.  That  was  that  the  informa- 
tion should  be  of  a  character  necessary  to  enable  Dr.  Moor- 
head,  or  the  hospital  staff,  to  act  professionally  upon  the  case. 
As  it  was  observed  in  Edhigton  v.  ^tiia  Life  Ins,  Co,^  (77  N. 
Y.  564),  "  it  is  not  sufficient  to  authorize  the  exclusion  that 
the  physician  acquired  the  information  while  attending  the 
patient ;  but  it  must  be  the  necessary  information  mentioned." 
The  object  of  the  statute,  as  we  are  bound  to  presume,  was  the 
accomplishment  of  a  just  and  salutary  purpose ;  which  was  that 
the  relations  between  physician  and  patient  should  be  protected 
against  public  disclosure,  so  that  the  patient  might  unbosom 
himself,  freely,  to  his  medical  adviser  and,  thus,  receive  the 
full  benefit  of  his  professional  skill.  Surely,  it  could  not  have 
been  intended  that  any  truthful  version  of  a  narrative  of  the 
events  leading  to  an  accidental  injury  should  be  excluded  and 
that  was  all  this  question  called  for,  as  it  had  come  from  the 
sufferer's  lips,  and  when  fresh  in  his  recollection.  It  is  rather 
more  consonant  with  the  requirements  of  justice,  that  no  wit- 
ness should  be  prevented  from  giving  such  evidence.  The 
burden  was  upon  the  plaintiff,  in  seeking  to  exclude  this  evi- 
dence of  Dr.  Moorhead,  to  bring  the  case  within  the  provision 
of  the  statute,  (People  v.  Koerrur,  154:  N.  Y.  355),  and  he 
did  not  do  so.  It  was  proper  to  exclude  testimony  as  to  any 
information  acquired,  which  was  of  a  nature  to  enable  a  sur- 
geon to  treat  the  plaintiff;  but  it  is  unreasonable  to  say  that 
information  of  how  the  accident  happened  was  such  as  must, 
or  might,  have  affected  the  surgical  treatment  required. 
Surely,  there  must  be  a  line,  which  reason  indicates  as  that 
where  the  statutory  inhibition  ceases.  The  plaintiff  lost  his 
leg,  by  being  run  over  by  the  car,  and  the  question  of  defend- 
ant's legal  liability  was  a  narrow  one,  as  presented  by  the  trial 
court,  in  view  of  its  assumption  that  the  plaintiff  was  guilty 
of  contributory  negligence ;  hence,  all  the  light,  possible  to 
exhibit  how  the  injury  was  occasioned,  should  have  been  per- 
mitted upon  the  case.     It  seems  to  me  that  the  exclusion  of 
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this  evidence  was  an  application  of  the  Code  provision,  beyond 
all  legitimate  and  reasonable  limits,  and  was  not  in  accord 
with  the  recent  decision  of  this  court  in  Griffitfis  v.  The  Met- 
ropoUtan  Street  Railway  Campany  (171  N.  Y.  106). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Werner,  J.  (dissenting.)  I  cannot  concur  in  the  opinion 
about'to  be  adopted  herein.  The  appellant's  counsel  contends 
that  this  judgment  should  be  reversed  for  errors  in  tlie  ruling 
of  the  trial  court  in  excludinsr  the  evidence  of  Dr.  Moorhead  as 
to  conversations  he  claims  to  have  had  with  the  plaintiflF.  This 
physician  was  called  as  a  witness  for  the  defendant,  and  testified 
that  he  was  connected  with  tlie  J.  Hood  Wright  Memorial  Hos- 
pital ;  that  he  responded  with  the  hospital  ambulance  to  the  call 
to  attend  the  plaintiff ;  and  that  after  the  boy  had  been  placed 
in  his  custody  he  had  several  conversations  with  him.  Being 
examined  by  the  counsel  for  the  plaintiff  he  testified :  "  It 
was  my  duty  as  surgeon  to  take  statements  for  the  purpose  of 
prescribing  for  patients  and  giving  them  aid  and  having  it 
entered  in  the  books  of  the  institution.  Whatever  I  said  to' 
Willie  Green  and  he  said  to  me  was  in  reference  to  his  condi- 
tion. I  obtained  that  information  for  the  purpose  of  pre- 
scribing for  him.  Now  I  am  employed  by  the  Metropolitan 
Street  Railway  Company."  In  response  to  questions  by 
counsel  for  the  defendant  he  testified :  "  Aside  from  prescrib- 
ing for  him  or  ascertaining  anything  concerning  his  ailment, 
I  don't  know  as  I  asked  him  any  questions  concerning  tlie 
way  in  which  the  accident  occurred,  for  the  purpose  of  getting 
information,  but  patients  sometimes  volunteer  a  great  deal  of 
information  which  is  not  essential  to  treat  them.  1  had 
sev^eral  conv^ersations  with  him.  I  asked  him  how  the  acci- 
dent occurred."  He  further  stated  in  answer  to  the  questions 
of  the  plaintiffs  counsel  that  the  rules  of  the  hospital  required 
him  to  ask  questions  to  find  out  how  an  accident  occurred  and 
the  circumstances,  for  the  purpose  of  recording  the  information 
thus  acquired  in  a  book,  and,  in  response  to  the  defendant's 


206  Gkeex  i\  Met.  St.  IIy.  Co.  [May, 


Dissenting  opinion,  per  Werner,  J.  [Vol.  171. 


attorney,  he  added,  that  in  the  course  of  his  duties  as  an 
ambulance  surgeon  lie  ascertained  the  causes  of  accidents.  He 
was  then  asked  to  state  what  the  plaintiflE  said  to  liim,  if  any- 
thing, as  to  how  the  accident  happened.  This  was  objected 
to  by  counsel  for  the  plaintijQF,  and  the  court  sustained  the 
objection  as  calling  for  information  within  the  prohibition  of 
section  834:  of  the  Code  of  Civil  Procedure.  To  this  ruling 
the  counsel  for  the  defendant  duly  excepted.  Section  834:  lias 
recently  l)een  under  consideration  by  this  court  in  the  case  of 
Griffiths  V.  Met  St.  Ry.  Co,  (171  N.  Y.  106),  where  the 
same  physician  was  a  witness,  and  we  held  tliat  his  testimony 
as  to  conversations  with  tlie  plaintiff  was  improperly  ruled 
out.  We  think,  however,  that  the  Oriffiths  case  is  clearly 
distinguishable  from  the  one  at  bar.  In  that  case  there  was 
not  only  considerable  doubt  whether  the  relation  of  physician 
and  patient  had  ever  existed  or,  if  it  had,  whether  it  contin- 
ued down  to  the  time  of  the  conversation  which  was  excluded, 
but  the  physician  expressly  stated  that  the  information  whicii 
he  acquired  as  to  the  occurrence  of  the  accident  was  distinct 
from  any  relation  existing  between  himself  and  the  plaintiff  as 
physician  and  patient,  and  the  plaintiff  proved  no  facts  show- 
ing that  this  was  not  true.  In  the  case  before  us  the  physi- 
cian distinctly  asserted  that  whatever  information  he  acquired 
from  the  patient  was  in  reference  to  his  condition  and  for  the 
purpose  of  prescribing  for  him.  He  did  interject  the  obser- 
vation that  patients  sometimes  volunteer  a  great  deal  of  infor- 
mation that  is  not  essential  to  their  treatment,  but  in  spite  of 
this  it  plainly  appears  that  the  information  which  he  acquired 
from  the  defendant  was  obtained  while  the  relation  of  physi- 
cian and  patient  existed,  that  it  was  received  by  him  in  his 
professional  capacity  and  that  he  regarded  it  as  necessary  to 
enable  him  to  act  in  that  capacity.  It  may  be  admitted 
that,  as  a  general  rule,  the  assertion  or  admission  of  the 
physician  as  to  the  purpose  for  which  he  obtained  infor- 
mation from  the  patient  is  not  the  most  reliable  test  to 
apply  in  the  admission  or  exclusion  of  such  evidence.  There 
are  cases  in  which  the  evidence  itself  can  furnish  the  only 
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reliable  guide.  This  is  not  one  of  those  cases.  The  doctor 
asserts  that  all  the  information  he  obtained  from  the  plaintiff 
was  necessary  for  purposes  of  professional  treatment.  While 
it  is  true  that  the  question  which  was  objected  to  and  ruled 
out  simply  called  for  statements  made  by  the  plaintiff  as  to 
how  the  accident  happened,  it  is  equally  true  that  we  cannot 
say,  as  matter  of  law,  that  the  statements  thus  made  were  not 
necessary  to  enable  the  doctor  to  prescribe  for  and  treat  the 
plaintiff.  The  injury  to  the  plaintiff's  leg  was  visible.  No 
statement  was  necessary  to  determine  the  proper  treatment  for 
that.  But  the  plaintiff  had  been  dragged  for  a  distance  of 
about  one  hundred  feet.  His  appearance,  aside  from  liis 
wounded  leg,  must  have  indicated  that  he  had  suffered  a  terri- 
ble ordeal.  He  was  a  boy  of  tender  years  who  could,  perhaps, 
describe  with  greater  accuracy  what  had  happened  to  him 
than  he  could  detail  the  subjective  results  or  manifestations  of 
the  accident.  Under  just  such  conditions  an  intelligent  and 
skillful  physician  might  much  more  surely  ascertain  the  prob- 
able or  possible  nature  or  extent  of  injury  by  getting  at  the 
facts  of  the  accident  than  he  could  by  the  usual  methods  of 
the  diagnostician.  We  think,  upon  the  whole,  that  the  plain- 
tiff in  this  case  has  successfully  sustained  the  burden  of  show- 
ing that  the  evidence  excluded  consisted  of  information  which 
was  necessary  to  enable  the  physician  to  treat  the  plaintiff 
professionally.  {People  v.  Koei^ner^  154  N.  Y.  355 ;  Fisher 
v.  Fish^,  129  N.  T.  654 ;  People  v.  Schuylm^,  106  N.  Y.  298  ; 
Edington  v.  j^tna  Life  Ins,  Co,^  77  N.  Y.  564 ;  Nelson  v. 
ViUage  of  Oneida,  156  N.  Y.  219.) 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Parker,  Ch.  J.,  O'Brien  and  Cullen,  JJ.,  concur  with 
Gray,  J. ;  Martin  and  Vann,  JJ.,  concur  with  Werner,  J. 

Judgment  reversed,  etc 


208  Bltler  v.  Mail  &  Express  Pub.  Co.  [May, 

Statement  of  case.  [Vol.  171. 


Charles  Hbnrt  Butleh,  Respondent,  v.  The  Mail  and 
Express  Publishing  Company,  Appellant. 

EviDBNCB  —  Secondary  Proof  op  Contents  of  Instrument  not 
Shown  to  Be  Lost.  In  an  action  against  a  publishing  company  to 
recover  the  amount  of  due  bills  which  it  had  agreed  to  pay  in  advertising, 
contents  of  an  alleged  written  stipulation,  the  making  of  which  was 
denied  by  defendant,  cannot  be  proved  by  plaintiff  where  he  testified  that 
he  had  last  seen  the  stipulation  with  the  attorneys  for  the  defendant  and 
that  they  had  promised  to  send  it  to  him  if  found,  but  no  evidence  was 
produced  to  show  that  it  had  been  lost  or  that  at  the  time  of  the  trial  it 
was  in  the  hands  of  such  attorneys  and  could  not  be  produced. 

Butler  V.  Mail  d:  Express  Pub.  Co.,  54  App.  Div.  382,  reversed. 

(Argued  April  15,  1902;  decided  May  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  14,  1900,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  Tnohi  for  appellant.  The  several  amounts  paid 
by  the  plaintiff  to  the  defendant,  as  alleged  in  the  complaint, 
having  been  paid  in  discharge  of  a  liquidated  and  settled 
amount  due  on  a  judgment  of  the  Supreme  Court,  entered  in 
favor  of  the  defendant  herein  and  against  the  plaintiff  herein, 
cannot  form  the  consideration  of  any  new  contract  or  agree- 
ment. (Farrington  v.  BuUxird^  40  Barb.  512;  Gibson  v. 
Renne,  19  Wend.  389;  lioUmm  v.  Jewitt,  116  N.  Y.  40; 
Bartlett  v.  Wyman^  14  Johns.  259  ;  Crosby  v.  Wood^  6  N.  T. 
369  ;  2  Pars,  on  Cont.  437  ;  VanJerhilt  v.  Schreyer,  91  N.  Y. 
392 ;  Arend  v.  Smith,  151  N.  Y.  502  ;  Carjtenter  v.  Taylor, 
164  N.  Y.  171 ;  PanneUe  v.  Thonnpsoii,  45  N.  Y.  58  ;  Olm- 
stead  V.  Latiniery  158  N.  Y.  313.)  The  effect  of  the  ruling 
and  opinion  of  the  trial  justice  was  to  open  up  the  judgment 
of  July  21,  1892,  and  allow  the  party  against  whom  that  judg- 
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ment  was  obtained,  viz.,  the  plaintifiE  in  this  action,  to  recover 
back  the  money  he  paid  on  it.  This  cannot  be  done  collater- 
ally as  has  been  attempted  in  this  action.  {Fwrrvngton  v, 
BiiUard,  40  Barb.  512.) 

John  M,  Gardner  for  respondent.  Equity,  in  view  of  the 
understanding  under  which  the  judgment  was  entered,  would 
have  compelled  satisfaction  of  the  same  on  plaintiff  procuring 
and  offering  advertisements  to  defendant  for  publication  in  its 
journal  as  agreed.  {Wymon  v.  Mitchell^  1  Cow.  316  ;  John- 
son v.  Ins,  Co,^  12  Mich.  216 ;  15  Am.  &  Eng.  Ency.  of  Law, 
338;  17  Iowa,  314;  16  Minn.  451;  37  Mo.  572;  11  Johns. 
518.)  The  paying  of  tlie  money  bj'^  the  plaintiff,  and  the  giv- 
ing of  the  receipt  and  due  bills  to  the  plaintiff  by  the  defend- 
ant, amounted  to  an  executed  agreement  as  between  the  parties. 
{McKenzie  v.  Harrison^  120  N.  Y.  260 ;  Hamer  v.  Sidway^ 
124  N.  Y.  538  ;  Waydall  v.  Luer,  3  Den.  410 ;  N,  T,  N.  P. 
Co.  V.  If^at  S,  Co.,  148  N.  Y.  39.) 

CuLLEN,  J.  The  complaint  alleges  that  on  twenty-nine  dif- 
ferent occasions  the  defendant,  in  consideration  of  one  hun- 
dred dollars  paid  to  it  by  tlie  plaintiff,  agreed  to  give  him  a 
hundred  doUara  worth  of  advertising  in  a  paper  published  in 
New  York  city  known  as  the  Mail  and  Repress  /  that  the 
defendant  thereafter  refused  to  do  any  advertising  for  the 
plaintiff  or  to  return  to  him  the  money  so  paid;  and  judg- 
ment was  demanded  for  tlie  recoveiy  of  the  sum  of  $2,900, 
with  interest.  The  defendant  answered  alleging  that  the  sums 
paid  by  the  plaintiff  were  paid,  not  in  consideration  of  adver- 
tising thereafter  to  be  furnished,  but  in  satisfaction  of  a  judg- 
ment that  the  defendant  had  recovered  against  the  plaintiff. 
It  appears  that  in  July,  1892,  the  defendant  obtained  by 
default  a  judgment  in  the  Supreme  Court  against  the  plain- 
tiff and  another  for  the  sum  of  $6,319.15.  This  judgment 
was  vacated  on  the  consent  of  the  parties,  but  no  answer  was 
interposed  by  the  defendants  in  that  suit.  Stipulations  were 
made  giving  those  defendants  time  for  the  payment  of  the 
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claim.  Default,  however,  was  made  in  the  stipulated  pay- 
ments, and  in  July,  1895,  the  present  defendant  obtained  an 
order  re-entering  and  reinstating  the  judgment  of  July,  1892. 
In  August,  1895,  the  present  defendant  threatened  to  enforce 
its  judgment  and  thereupon  the  plaintiflE  gave  the  defendant 
a  series  of  checks  bearing  different  dates,  each  for  the  sum  of 
one  hundred  dollars,  and  amounting  in  the  aggregate  to  the 
sum  remaining  unpaid  on  the  defendant's  claim.  As  each 
check  was  paid  the  defendant  gave  the  plaintiflE  a  receipt  for 
the  sum  of  one  hundred  dollars  as  having  been  paid  on 
account  of  its  judgment  and  also  a  writing  that  tlie  plaintiff 
had  credit  with  the  Mail  and  Express  for  a  hundred  dollars 
to  be  applied  to  advertising  as  per  agreement.  The  original 
contract  between  the  plaintiff  and  the  defendant  out  of 
which  the  liability  from  the  former  to  the  latter  accrued, 
does  not  appear  in  the  case.  It  seems,  however,  that  the 
defendant  was  willing  that  the  plaintiff  should  recoup  his 
losses  on  that  contract  by  giving  him  advertising  space  in 
the  newspaper.  When  the  last  of  the  checks  was  paid  in 
May,  1896,  the  defendant  satisfied  the  judgment.  In  1899 
the  defendant  sold  out  its  newspaper,  and  thereafter  the 
plaintiff  demanded  the  advertising  specified  in  the  writ- 
ings or  due  bills  which  the  defendant  on  account  of  such 
sale  refused  to  furnish.  At  the  close  of  the  evidence  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground  that 
the  alleged  agreement  to  give  the  plaintiff  advertising  space 
was  without  consideration.  The  motion  was  denied  and  the 
defendant  excepted.  The  trial  court  submitted  four  ques- 
tions of  fact  to  the  jury,  the  first  of  which  was :  "  Was  there 
an  agreement  of  compromise  between  the  plaintiff  and  the 
defendant  by  which  it  was  agreed  that  if  the  plaintiff  would 
pay  the  amount  included  in  the  judgment,  the  defendant 
would,  as  the  payments  were  made,  issue  due  bills  for  adver- 
tising for  the  different  amounts  paid  ?  "  The  others  related 
to  the  payments  by  the  plaintiff,  the  issue  by  the  defendant  of 
the  due  bills  for  advertising  and  the  defendant's  refusal  to 
perform,  all  of  which  were  foimd  in  favor  of  the  plaintiff. 
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Thereupon  tlie  court  directed  a  general  verdict  for  the  plain- 
tiff. The  judgment  entered  on  tliat  verdict  was  unanimously 
affirmed  by  the  Appellate  Division  and  an  appeal  from  such 
affirmance  taken  to  this  court. 

The  unanimous  affirmance  below  precludes  us  from  passing 
upon  the  appellant's  exception  to  the  denial  by  the  trial  court 
of  the  motion  to  dismiss  the  complaint.  iNTor  is  the  interesting 
question  whether  the  special  findings  of  the  jury  were  sufficient 
to  authorize  the  direction  of  a  general  verdict  by  the  trial 
court  presented  to  us,  because  the  record  shows  no  exception 
was  taken  to  that  direction.  There  is,  however,  an  exception 
to  the  admission  of  evidence  which  we  deem  fatal  to  tlie 
judgment.  The  plaintiff,  against  the  objection  and  over  the 
exception  of  the  defendant,  was  allowed  to  testify  to  the  con- 
tents of  an  alleged  written  stipulation  by  which  he  was  to  be 
permitted  to  pay  the  defendant's  clahn  at  the  rate  of  $500  a 
month,  either  in  money  or  by  furnishing  advertising  to  that 
amount.  The  making  of  such  a  stipulation  was  denied  by  the 
defendant.  The  plaintiff  testified  that  he  had  last  seen  tlie 
stipulation  with  Messrs.  Ormiston  &  Dorset,  his  attorneys  in 
the  action  against  him.  Tie  stated  that  the  attorneys  had 
promised  to  send  it  to  him  if  they  found  it,  but  no  evidence 
was  produced  to  show  that  the  stipulation  had  been  lost  or 
that  at  the  time  of  the  trial  it  was  not  in  the  possession  of 
Ormiston  &  Dorset  and  could  not  be  produced.  We  do  not 
see  that  there  is  anything  to  be  said  in  defense  of  the  ruling 
by  which  this  testimony  was  admitted. 

The  judgment  appealed  from  should  be  reversed,  and  new 
trial  granted,  costs  to  abide  the  event. 

Gray,  O'Brien,  Martin,  Vakn  and  Werner,  J  J.,  concur ; 
Parker,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 
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"iTi       ~2120tto  W.  p.  Westervelt  et  al.,  Composing  the  Firm  of  W. 
75  AD«89S     ^^*  Westervelt  &  Co.  et  al.,  Respondents,  v.  George  A. 
Phelps  et  al.,  Appellants. 

1.  Bill  of  Lading  —  Indorsbmekt  by  Consignor  to  Agents  of  Ship- 
owner AH  Security  for  Advances  Made  Thereon  —  Ownership  op 
Bal ANC  K  OF  Cash  Proceeds  of  Qoods  After  Deducting  Advances.  A 
bill  of  lading  issued  by  the  master  of  a  vessel  to  a  consignor  stated  that 
the  goods  on  arrival  at  the  place  of  destination  were  to  be  delivered 
"  unto  order  or  his  or  their  assigns/*  and  was  indorsed  by  the  consignor 
to  the  order  of  the  agents  of  the  owners  of  the  vessel  for  advances  made 
to  him  upoy  the  goods  for  and  on  account  of  their  principals,  and  was 
by  them  thereafter  indorsed  to  the  owners  of  the  vessel;  the  invoices 
accompanying  the  goods,  which  were  signed  by  the  consignor,  stated  that 
the  goods  were  shipped  "  per  S.  S.  Aquileja  for  New  York  and  consigned 
to  order; "  all  the  ether  papers  relating  to  the  shipment  described  the 
consignment  as  the  property  and  on  account  of  the  consignor,  and  the 
goods,  upon  arrival  at  New  York,  were  sold  by  the  owners  of  the  vessel, 
and  the  proceeds  thereof,  after  deducting  charges  and  the  advances  made 
by  them  to  the  consignor  through  their  agents  at  the  port  of  shipment, 
were  held  by  them  for  the  account  and  benefit  of  such  agents  upon  the 
theory  that  they  had,  or  might  have,  some  claim  thereon  for  advances 
made  upon  their  own  account;  in  an  action  brought  by  a  sheriff  and 
attaching  creditor  of  the  consignor  against  the  owners  of  the  vessel  to 
recover  such  surplus,  hdd,  that,  the  invoices  and  other  papers  accompany- 
ing the  shipment  constituted  prima  faei6  and  sufficient  evidence,  in  the 
absence  of  any  evidence  to  the  contrary,  to  support  a  finding  that  such 
surplus  was  the  property  of  the  consignor  at  the  time  the  attachment 
was  levied  thereon  and  to  sustain  the  direction  of  a  verdict  for  the 
plaintiffs. 

2.  Effect  of  Request  for  Direction  of  a  Verdict.  Where  each 
party  asks  that  a  verdict  be  directed  in  its  favor,  without  requesting  the 
submission  of  any  specific  questions  of  fact,  the  right  to  go  to  the  jury  is 
waived  and  the  verdict  is  one  in  form  only;  the  finding  is  in  reality  by  the 
court  and  the  jury  is  merely  its  mouthpiece  to  announce  the  decision, 
and  where  there  is  evidence  to  support  such  finding  the  judgment  must 
be  afllrmed. 

Westerodt  v.  Phelps,  54  App.  Div.  244,  afilrmed. 

(Argued  April  18,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decern- 
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bcr  6,  1900,  affirming  a  judgment  in  favor  of  jJaintiffs  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lorenzo  TJllo  for  appellants.  Defendants  are  bound  to 
recognize  Lagana  cfe  Co.  as  holding  the  legal  title  to  the  pro- 
ceeds of  sale  of  the  lemons.  (Bank  of  Bostirn  v.  Z.  K,  cfe  W, 
B.  B.  Co.,  106  N.  Y.  195 ;  3f.  tfe  T,  Bank  v.  K  Bank,  60 
N.  Y.  40 ;  K  S  31.  Bank  v.  Ilazdtine,  78  N.  Y.  104 ;  F.  i& 
M.  Nat  Bank  v.  Logan,  74  N.  Y.  568 ;  First  Nat,  Bank  v. 
Shaw,  61  N.  Y.  283 ;  Conrad  v.  Atlantic  Lis.  Co.,  1  Pet. 
386 ;  Commercial  Bank  v.  Pfe'tffer,  108  N.  Y.  242 ;  Means 
V.  Bank  of  Randall,  146  U.  S.  620,  627 ;  Colgate  v.  Penn. 
Co.,  102  N.  Y.  120 ;  Daniel  on  Neg.  Inst.  §§  1728-1731, 1793 ; 
Willets  V.  Hatch,  132  N.  Y.  41.)  The  question  to  be  reviewed 
is  one  of  law,  calling  for  a  decision  on  conceded  facts  and  not 
for  one  as  to  the  sufficiency  of  evidence.  {Reed  v.  McCord, 
160  K.  Y.  330 ;  Fc  parte  Yermilyea,  6  Cow.  556 ;  Mattheios  v. 
Coe,  49  N.  Y.  57 ;  Sheldon  v.  Sheldon,  51  N.  Y.  354 ;  Pollock 
V.  PoUock,  71 K  Y.  137 ;  Reynolds  v.  Robinson,  82  N.  Y.  103 ; 
Ilalpi/n  V.  P.  Ins.  Co.,  118  N.  Y.  165  ;  Flack  v.  Vil.  of 
Creen  Island,  122  N.  Y.  107;  Van  Bockekn  v.  Berdell,  130 
K  Y.  141 ;  City  of  Cohoes  v.  D.  A IL  C.  Co.,  134  N.  Y.  397.) 
The  private  entries  in  defendants'  correspondence  cannot  be 
taken  as  confessions  against  interest.  {Brennan  v.  HaU,  131 
N.  Y.  166.)  The  legal  title  in  Lagana  &  Co.  cannot  be 
attacked  in  this  action.  {Anthony  v.  Wood,  96  N.  Y.  180 ; 
CuUer  V.  J.  G.  Co.,  43  Hun,  516 ;  Sterrett  v.  T.  Nat.  Bank, 
46  Hun,  22 ;  Jf.  c6  T.  Bank  v.  Dakin,  50  Barb.  587 ;  Hall 
v.  Brooks,  89  N.  Y.  33 ;  Chambers  v.  Bentley,  15  Civ.  Pro. 
Rep.  222 ;  Buckingham  v.  White,  25  Hun,  441 ;  Thurber  v. 
Blank,  50  N.  Y.  80 ;  Hess  v.  Iless,  117  N.  Y.  306 ;  Macau- 
ley  V.  Smith,  132  N.  Y.  524.)  Plaintiffs  have  not  complied 
with  the  statutory  provisions  of  subdivision  2  of  section  665  of 
the  Cod©  of  Civil  Procedure.  (  Whitney  v.  Davis,  148  N.  Y. 
256 ;  88  Hun,  168 ;  F.  Nat.  Bank  v.  Davis,  35  N.  Y.  Supp. 
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632 ;  Biitclier  v.  Pearson^  43  App.  Div.  468 ;  Whitney  v. 
Davk^  3  Ann.  Cas.  88,  95  ;  Bhssoin  v.  Ester^  84  K  Y.  614 ; 
22  Hun,  472 ;  Moore  v.  HamiUoriy  7  111.  429 ;  May  v.  Barker , 
15  111.  89 ;  Pool  V.  Webster,  3  Mete.  278 ;  Jaffray  v.  Jen, 
nings,  101  Mich.  515 ;  Rankin  v.  Dulaney,  43  Miss.  197 ; 
Bogart  v.  i>ar^,  25  Ilun,  395.) 

Frederic  W,  Ilinrichs  and  Alfred  E,  Ilinricha  for  respond- 
ents. The  order  of  affirmance  was  unanimous,  and  under  the 
Constitution  of  1894,  article  6,  section  9,  this  court  cannot 
review  the  question  whether  there  is  any  or  sufficient  evidence 
to  sustain  tlie  decision  of  the  trial  court.  {Reed  v.  McCord, 
160  N.  Y.  330  ;  Szn<)hy  v.  IliUside  C,  c6  /.  Co.,  150  N.  Y.  219 ; 
Amherst  College  v.  Ritch,  151  N.  Y.  282  ;  Marden  v.  Dorthy^ 
160  N.  Y.  39  ;  Thompso7i  v.  Siinpson,  128  N.  Y.  285  ;  Adaim 
V.  R.  L.  Co.,  159  N.  Y.  180.)  Where  both  parties  ask  for  a 
direction  of  a  verdict,  although  the  evidence  does  not  entitle 
the  court  to  make  a  direction,  the  eflEect  of  the  request  is  to 
submit  the  question  of  fact  for  determination  by  the  court, 
and  amounts  to  a  waiver  of  trial  by  jury.  {Reilly  v.  Zee,  16 
N.  Y.  Supp.  315  ;  Xirtz  v.  Heck,  113  N.  Y.  226  ;  Thofnpson 
V.  Sinvpson,  128  N.  Y.  285 ;  Trimhle  v.  K.  T.  C.  R.  R.  Co.^ 
162  N.  Y.  84;  S.  Nat.  Bank  v.  Weston,  161  N.  Y.  527; 
Smith  V.  Weston,  159  N;  Y.  194  ;  Peck  v.  P.  Ins.  Co.,  130 
N.  Y.  160 ;  Kinnear  v.  Powell,  3  Misc.  Kep.  449  ;  Page  v. 
Voorhies,  40  N.  Y.  S.  R.  696.)  In  the  absence  of  an  order 
denying  a  motion  for  a  new  trial  and  of  an  appeal  from  the 
same,  the  facts  cannot  be  reviewed,  and  there  is  nothing  before 
the  appellate  court  but  the  exceptions  taken  during  the  trial. 
(Davis  V.  Willis,  22  N.  Y.  Supp.  339 ;  Richardson  v.  Hart- 
manti,  68  Hun,  9;  Carroll  v.  O^Shea,  2  Misc.  Rep.  437; 
Rmmey  v.  N.  Y.  cfe  N.  E.  R.  R.  Co.,  63  Hun,  204;  Bur- 
rows V.  A.  S.  S.  Co.,  46  N.  Y.  S.  E.  533.)  This  action  is 
not  under  subdivision  2,  section  655  of  the  Code  of  Civil 
Procedure,  as  appellants  assert ;  it  is  not  for  discovery  or  to 
reach  equitable  assets,  but  is  under  subdivision  1  of  that  sec- 
tion, to  reduce  to  possession  known  property  of    Canepa 
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already  levied  upon,  a  well-defined  debt  owing  to  him  by  these 
defendants.     {Da/vidson   v.   G.  Nat,  Banky  32  Hun,  138; 
Whitney  v.  Davis,  88  Hun,  168.) 

Vann,  J.  The  persons  who  compose  the  firm  of  W.  H. 
Westervelt  &  Company,  united  with  the  sheriff  of  the  city 
and  county  of  New  York  in  bringing  this  action  against  the 
persons  composing  the  firm  of  Phelps  Brothers  &  Company, 
to  recover  the  proceeds  of  certain  merchandise  consigned  to 
the  latter,  which  had  been  levied  upon  by  the  sheriff  imder 
an  attachment  issued  in  behalf  of  the  plaintiffs'  firm  against 
the  property  of  one  Vincenzo  Canepa,  a  non-resident  debtor. 
The  merchandise,  consisting  of  190  boxes  of  lemons,  was 
shipped  by  Canepa  from  Palermo,  Italy,  on  one  of  the  defend- 
ants' vessels  to  be  carried  to  the  port  of  New  York.  A  bill 
of  lading  was  issued  to  him  by  the  master  of  the  vessel,  stat- 
ing that  on  the  arrival  of  the  goods  at  the  place  of  destination 
they  were  to  be  delivered  "  unto  order  or  his  or  their  assigns, 
he  or  they  paying  freight." 

Lagana  &  Co.,  who  were  the  agents  of  the  defendants  at 
Palermo,  advanced  certain  moneys  to  Canepa  for  them  and 
with  their  approval,  upon  the  goods  described  in  the  bill  of 
lading.  Canepa  indorsed  the  bill  of  lading  to  the  order  of 
Lagana  &  Co.,  and  they  indorsed  it  to  the  order  of  the 
defendants.  The  invoice  accompanying  the  lemons,  which 
was  duly  signed  by  Canepa,  stated  that  they  were  shipped  by 
him  "  per  8.  S.  Aquileja  for  Nev;  York  and  consigned  to 
order."  All  the  documents  relating  to  the  shipment  described 
the  consignment  as  the  property  of  Canepa.  Lagana  &  Co. 
sent  sundry  papers,  containing  a  similar  description,  to  the 
defendants  at  their  branch  office  in  Liverpool,  which  were 
forwarded  from  that  place  to  them  at  their  main  office  in  New 
York.  The  agent  of  the  defendants  in  Liverpool  sent  them  a 
list  of  the  shipping  documents  relating  to  various  shipments, 
in  which  he  described  the  one  under  consideration  as  follows : 
"190  boxes  ^  Vincenzo  Canepa."  The  ship's  manifest  or 
index  of  the  cargo,  the  consular  invoice,  the  inclosure  and 
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instruction  slips  and  all  other  papers  relating  to  tbe  lemons 
described  them  as  "  on  account  of  Vincenzo  Canepa." 

Upon  the  arrival  of  the  goods  at  New  York  they  were  sold 
at  auction  under  the  direction  of  the  defendants,  who,  after 
deducting  their  advances  and  charges,  held  the  balance, 
amounting  to  the  sum  of  $298.54,  when  the  attachment  was 
levied  thereon.  The  fruit  was  not  attached  but  only  the  sur- 
plus after  payment  of  all  advances  and  expenses.  The 
account  of  sales,  made  out  three  weeks  after  the  sale  by  the 
New  York  house  for  transmission  to  the  Liverpool  branch, 
was  headed  "  Account  of  the  sales  and  net  receipts  of  190  cases 
shipped  on  Aquileja  coming  from  Palermo  for  the  accomitand 
risk  of  Mr.  V.  Canepa."  Neither  in  their  answer  nor  evi- 
dence did  the  defendants  make  any  claim,  for  themselves,  to 
the  balance  of  the  proceeds,  but  they  insist  that  they  are 
bound  to  recognise  Lagana  &  Co.  as  holding  the  legal  title  to 
the  proceeds  of  the  lemons.  No  evidence  was  given  tending 
to  show  that  Lagana  &  Co.  advanced  any  money  on  the  bill  of 
lading  on  their  own  account,  or  that  they  acted  in  any  respect 
with  reference  thereto  except  as  the  agents  of  the  defendants. 

At  the  close  of  the  evidence  both  parties  moved  for  the 
direction  of  a  verdict,  and  neither  asked  to  go  to  the  jury 
upon  any  question.  The  court  directed  a  verdict  in  favor  of 
the  plaintiffs  for  $298.54,'  and  the  defendants  excepted  to  the 
denial  of  the  motion  for  the  direction  of  a  verdict  in  their 
favor  and  to  the  granting  of  the  motion  for  the  direction  of  a 
verdict  in  the  plaintiffs'  favor.  Upon  appeal  to  the  Appellate 
Division,  the  judgment  entered  upon  the  verdict  was  unani- 
mously aflBirmed,  and  the  defendants  now  come  here. 

The  defendants  claim  that  Lagana  &  Co.,  who  were  their 
agents,  are  entitled  to  the  fund,  although  no  evidence  was 
given  to  support  the  title  except  the  indorsement  of  the  bill 
of  lading  to  them.  That  muniment  of  title  they  parted  with 
when  they  indorsed  it  over  to  the  defendants  without  restric- 
tion or  notice.  While  it  is  possible  that  Lagana  &  Co.  may 
have  made  advances  on  their  own  account,  the  presumption  is 
that  th^y  did  not,  because  they  transferred  the  bill  of  lading 
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to  the  defendants,  and  althongh  they  advised  them  of  the 
amount  advanced  on  their  account,  they  gave  no  notice  of 
any  other  advances. 

By  indorsement  and  delivery  the  title  to  the  bill  of  lading 
passed  to  the  defendants  and  carried  with  it  the  apparent  title 
to  the  goods.  On  the  face  of  the  matter  Lagana  &  Co.  acted 
simply  as  agents  for  the  defendants,  and  if  they  had  any  per- 
sonal interest  to  protect,  or  snstained  any  relation  to  the  trans- 
action other  than  that  specified  by  them,  the  presumption  is 
that  they  would  have  given  notice  thereof,  or  made  a  restric- 
tive indoreement,  or  made  their  claim  kno^irn  in  some  way. 
They  remained  silent,  leaving  as  the  only  original  evidence  of 
ownei-ship  the  invoice  signed  by  Canepa,  the  shipping  docu- 
ments made  out  in  his  name  as  owner  and  the  bill  of  lading 
transferred  to  the  defendants,  with  no  limitation  or  condition. 
Under  these  circumstances,  the  absolute  transfer  of  the  bill, 
without  notice  of  any  claim,  was  a  waiver  by  Lagana  &  Co. 
of  any  right  they  may  have  had  so  far  as  the  defendants  are 
concerned.  Hepce,  the  defendants,  after  satisfying  their  own 
claim  out  of  the  proceeds  of  the  goods,  held  the  balance,  not 
for  Lagana  &  Co.,  their  own  agents,  but  for  Canepa,  the  con- 
signor and  original  owner. 

Thus,  "a  cause  of  action  arising  upon  contract"  existed 
in  favor  of  Canepa  against  the  defendants,  which  was  subject 
to  levy  under  the  attachment.  (Code  Civ.  Proc.  §  648.)  The 
sheriff  holding  the  attachment,  either  alone  or  jointly  with 
the  attaching  creditors,  was  authorized  to  maintain  an  action 
to  collect  the  demand  attached,  and  such  was  the  purpose  of 
the  action  before  us.  (Ibid.  §§  655,  677.)  Upon  the  trial  of 
the  issue  as  to  who  owned  the  net  proceeds  the  defendants 
disclaimed  any  interest  therein.  While  this  did  not  confer 
title  upon  Lagana,  it  destroyed  the  presumption  arising  from 
the  indorsements  of  the  bill  of  lading,  which  was  not  con- 
clusive evidence  as  to  ownership,  but  was  subject  to  fur- 
ther proof.  (Price  v.  PoweU^  3  N.  Y.  322,  325  ;  Bailey  v. 
ITudson  a,  R.  7?.  Co,^  49  If.  T.  70  ;  Farmers  cfe  Mechanic^ 
Nat.  Bank  v.  Logan^  74  N.  Y.  568.) 
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The  plaintiflEs  were  not  bound  to  establish  their  rights 
beyond  a  doubt,  but  they  could  rest  upon  the  reasonable  pre- 
sumptions which  their  evidence  created.  If  the  defendants,  in 
good  faith,  apprehended  that  their  agen;ts  had  some  claim 
which  they  might  at  some  time  assert,  although  they  had 
given  no  notice  thereof,  they  could  have  procured  a  commis- 
sion to  examine  them,  and  thus  learned  for  themselves  and 
shown  to  the  court  the  exact  facts.  It  was  sufficient  for  the 
plaintiffs  to  make  out  o,  prima  facie  case,  provided  it  satisfied 
the  trier  of  the  facts  that  their  theory  was  true.  They,  how- 
ever, went  beyond  the  shipping  documents  and  showed  that 
the  defendants,  as  well  as  their  agent  at  Liverpool,  in  handling 
the  consignment  treated  it  and  the  proceeds  thereof  as  the  prop- 
erty of  Canepa,  subject  only  to  their  own  advances  and  expenses. 

The  facts  already  recited  show  that  the  trial  justice  was 
warranted  in  finding  as  a  fact,  that  Canepa  was  the  owner  of 
the  balance  in  the  hands  of  the  defendants  at  the  time  the 
attachment  was  levied.  If  either  party  had  so  requested,  the 
question  would  doubtless  have  been  submitted  to  the  jury  for 
decision,  but  no  request  was  made  upon  the  subject,  and  on 
the  other  hand,  each  party  asked  that  a  verdict  be  directed  in 
its  favor.  This,  as  we  have  repeatedly  held,  "  amounted  to  a 
submission  of  the  whole  case  to  the  trial  judge,  and  his 
decision  upon  the  facts  has  the  same  effect  as  if  the  jury  had 
found  a  verdict  in  the  plaintiffs'  favor  after  submitting  the 
case  to  them."  {Ada7ns  v.  Boscoe  Lumher  Co.^  159  N.  Y. 
176,  180  ;  SutUr  v.   Vanderveer,  122  N.  Y.  652.) 

As  we  said  in  Thompson  v.  Simpson  (128  N.  Y.  270,  283): 
"  The  effect  of  a  request  by  each  party  for  a  direction  of  a 
verdict  in  his  favor  clothed  the  court  with  the  functions  of 
the  jury,  and  it  is  well  settled  that  in  such  a  case  where  the 
party  whose  request  is  denied  does  not  thereupon  request  to 
go  to  the  jury  on  the  facts,  a  verdict  directed  for  the  other 
party  stands  as  would  tlie  finding  of  a  jury,  for  the  same 
party,  in  the  absence  of  any  direction,  and  the  review  in  this 
court  is  governed  by  tlie  same  rules  as  apply  in  cases  of  ordi- 
nary verdicts  rendered  without  any  direction." 
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Although  there  was  a  verdict  in  form,  in  reality  the  finding 
was  by  the  court.  Hence,  if  necessary,  the  rule  in  cases  of 
unanimous  affirmance  can  be  applied  the  same  as  if  the  jury 
had  been  withdrawn,  the  case  submitted  to  the  court  for 
decision  and  written  findings  made.  The  verdict  was  not 
directed  by  the  court  within  the  true  meaning  of  the  Consti- 
tution, but  by  the  consent  of  both  parties  the  court  decided 
the  question  as  one  of  fact,  and  the  verdict  simply  expressed 
the  result,  which  was  a  finding  both  of  fact  and  also  of  law, 
by  the  court.  (Const,  art.  VI,  §  9.)  The  jury  was  merely 
the  mouthpiece  of  the  court  to  announce  its  decision. 

But  it  is  unnecessary  to  apply  the  rule  in  this  case,  for  the 
right  to  go  to  the  jury  was  waived  by  the  defendants,  and 
there  was  evidence  to  support  the  findings  as  made  by  the 
court. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
should  be  affirmed,  with  costs. 

PABK£E^  Ch.  J.,  Gray,  O'Brien,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


De  Frees  Critten  et  al..   Respondents,  v.  The  Chemical 

National  Bank,  Appellant. 

1.  Banking— Alteration  op  Checks — Liability  of  Drawer. 
While  the  drawer  of  a  check  may  be  liable  where  he  draws  the  instru- 
ment in  such  an  incomplete  state  as  to  facilitate  or  invite  fraudulent 
alteration,  he  is  not  bound  so  to  prepare  the  check  that  nobody  else  can 
successfully  tamper  with  it. 

2.  Depositor's  Duty  to  Verify  Returned  Vouchers.  A  bank 
depositor  owes  to  the  bank  the  duty  of  exercising  reasonable  care  to  verify 
returned  vouchers  by  the  record  kept  by  him  of  the  checks  he  has  issued, 
for  the  purpose  of  detecting  forgeries  or  altemtions. 

3.  Depositor's  Liability  for  Negligence  in  Examination  of 
Vouchers.  A  depositor  by  neglecting  his  duty  in  this  respect,  or  by  fail- 
ing to  discover  and  notify  the  bank  of  forgeries,  does  not,  however,  adopt 
raised  checks  as  genuine  and  ratify  their  payment  or  estop  himself  from 
asserting  that  they  are  forgeries  —  his  liability  is  limited  to  the  damages 
sustained  by  the  bank  in  consequence  of  such  neglect. 


220  Cbitten  v.  Chemical  Nat.  Bank.  [May, 

Statement  of  case.  [Vol.  171. 


4.  Patoent  of  Raised  Checks  Before  Account  is  Balanced.  A 
bank  is  not  relieved  from  liability  for  raised  checks,  which  it  had  paid 
before  the  account  was  balanced,  by  the  failure  of  the  depositor  to  subse- 
quently discover  the  alterations,  unless  thereby  the  bank  has  lost  an  oppor- 
tunity to  obtain  restitution. 

5.  When  Bank  Believed  from  Payment  after  Account  Is 
Balanced.  A  bank  is,  however,  relieved  from  responsibility  for  raised 
checks  which  it  paid  after  the  account  was  balanced,  by  the  negligence  of 
the  depositor  in  the  examination  of  the  returned  vouchers  and  comparison 
with  stubs  of  his  check  book  which  would  have  disclosed  the  alterations 
and  prevented  the  subsequent  frauds,  in  the  absence  of  negligence  on  the 
part  of  the  bank  in  paying  the  checks. 

6.  Responsibility  of  Depositor  for  Negligence  of  Clerk.  A  bank 
depositor  is  chargeable  with  the  knowledge  of  the  fraudulent  alteration  of 
checks  possessed  by  his  clerk  to  whom  he  intrusted  the  examination  of 
the  vouchers,  and  with  his  negligence  or  failure  in  the  veriAcation  of  the 
accounts,  although  the  clerk  is  the  one  who  made  the  alterations,  where 
the  comparison  of  the  checks  with  the  stubs  in  the  check  book  would 
have  disclosed  such  alterations  to  an  innocent  party  previously  unaware 
of  the  forgeries,  since  in  such  a  case  he  is  responsible  for  the  manner  in 
which  the  clerk  performs  his  task,  although  he  is  the  forger. 

7.  Contributory  Negligence  of  Bank.  The  negligence  of  a  bank 
in  paying  to  a  clerk  of  a  depositor  a  check  which  had  plainly  been  altered 
by  the  substitution  of  the  word  "  cash  "  for  the  name  of  the  payee  over 
an  erasure  and  on  which  the  number  of  dollars  was  also  written  over  an 
erasure,  without  making  inquiry  as  to  the  reason  or  authority  for  the 
alteration,  not  only  places  upon  the  bank  the  responsibility  for  the  loss 
thereby  sustained,  but  contributes  to  the  successful  continuance  of  a  series 
of  similar  forgeries  by  the  clerk  so  as  to  defeat  the  liability  of  the  depos- 
itor for  loss  to  the  bank  from  the  payment  of  altered  checks  subsequent 
thereto,  on  the  ground  of  his  negligence  in  respect  to  the  examination  of 
returned  vouchers. 

8.  Pleading  —  Action  on  Contract  —  Effect  op  Allegation  of 
Negligence.  An  action  on  contract  by  a  bank  depositor  for  the  amount 
of  altered  checks  over  and  above  the  sums  for  which  they  were  originally 
drawn  is  not  changed  to  an  action  in  tort  by  an  allegation  of  contribu- 
tory negligence  in  the  reply,  used  only  to  defeat  the  defense  of  negli- 
gence on  the  part  of  the  depositor  raised  by  the  answer. 

Critten  v.  Gliemical  Nat.  Bank,  60  App.  Div.  241,  modified. 

(Argued  April  10,  1902;  decided  May  13.  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
20,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  IL  Yeaman  and  George  C.  Kdbhe  for  appellant. 
The  drawer  is  bound  for  the  whole  amonnt  if  his  own  negli- 
gence has  facilitated  or  invited  the  fraud  done  by  liaising  tlie 
check.  {Bank  of  Commerce  v.  Union  Bank^  3  N.  T.  230  ; 
2  Daniel  on  Neg.  Inst.  [2d  ed.]  608,  §  1659;  Goddard  v.  M, 
Bank,  4  N.  Y.  147  \  L,  T.  &  T.  Co.  v.  N.  Nat  Bank,  2 
Bank  Cas.  [Penn.]  588 ;  /.  C.  Bank  v.  F.  P.  Nat  Bdnk, 
159  Penn.  St.  47.)  The  bank  is  not  responsible  if  the  depos- 
itor has  been  negligent  in  examining  his  accounts  and  vouchers. 
{Myers  v.  S.  Nat  Bank,  44  Atl.  Rep.  280 ;  Z.  M,  Bamk  v. 
Morgan,  117  U.  S.  96  ;  Crawfo7^d  v.  W.  S,  Bank,  100  N.  Y. 
50 ;  Weinstein  v.  Nat  Bank;  69  Tex.  38 ;  De  Fa/riet  v. 
Ba/nk  of  Ainerica,  23  La.  Ann.  310;  Dana  v.  Nat  Bank, 
132  Mass.  156 ;  Nai,,  Bank  v.  Allen,  100  Ala.  476 ;  August 
v.  F.  Nat  Bank,  1  N.  Y.  Supp.  139.) 

Benjamftin  N.  Cardozo  and  A,  J,  Simpson  for  respondents. 
As  between  the  bank  and  its  depositor  the  bank's  liability  is 
the  same  whether  the  forgery  relates  to  the  signature  of  the 
depositor  or  to  the  signature  of  the  payee  or  to  the  body  of  the 
check.  (6^.  N,  Bank  v.  Z.  cfe  T.  Bank,  119  N.  Y.  200; 
Clark  V.  N,  S.  i&  Z.  Bank,  32  App.  Div.  316.)  The  plain- 
tiffs exercised  due  care  in  issuing  checks.  {Crawford  y,  TT. 
S,  Bank,  100  N.  Y.  50 ;  Young  v.  Grote,  4  Bing.  253  ; 
Societe  Generale  v.  Met  Bank,  27  L.  T.  [N.  S.]  849;  Scho- 
field  V.  Earl  of  Londeshorough,  L.  K.  [App.  Cas.  1896]  514  ; 
L.  R.  [2  Q.  B.  1894]  665 ;  U.  C  Bank  v.  M.  B.  <&  II. 
Board,  L.  R.  [2  Q.  B.  1899]  211 ;  S.  &  M.  Z.  Co.  v. 
Eldridge,  171  Mass.  516  ;  Belknap  v.  Nat  Bamk  of  N.  A., 
100  Mass.  380.)  The  plaintiffs  were  not  negligent  in  con- 
fiding to  Mr.  Davis  the  examination  of  the  canceled  vouchers. 
{Fra/tik  v.  C.  Nat  Bank,  84  N.  Y.  209 ;  Welsh  v.  G.  A. 
Brnik,  73  N.  Y.  424 ;  Shipman  v.  Bank  S.  N.  Y.,  126  K 
T.  318 ;   Weisser  v.  Dennismiy  10  N.  Y.  (SS ;   Wa<:}isinan  v. 
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Columbia  Bank,  8  Misc.  Kep.  280,  282 ;  Clark  v.  Nat,  S.  d6 
Z.  Bank,  32  App.  Div.  316 ;  164  N.  T.  498 ;  Knox  v.  E.  M. 
Co.,  148  K  Y.  460 ;  Henry  v.  AUen,  151  K  Y.  1;  Bieneri^ 
stock  V.  Amidown,  155  N.  Y.  47 ;  A.  S.  Co.  v.  Panly,  170 
U.  S.  133,  157 ;  2  Pom.  Eq.  Juris.  §  675.)  The  defendant 
was  guilty  of  negligence  in  honoring  the  checks,  and  hence  it 
is  liable  even  if  the  plaintiffs  were  negligent  in  examining  the 
vouchers.  (Z.  M.  Bank  v.  Morgan,  117  U.  S.  112 ;  Vagliano 
V.  Bank  of  England,  L.  R.  [23  Q.  B.  D.]  262 ;  Voorhis  v. 
Ohmtead,  ^  N.  Y.  113,  118 ;  C.  Nat.  Bank  v.  Nat.  Bank 
of  Coin.,  50  N.  Y.  575  ;  Z.  M.  Bank  v.  Morgan,  117  U.  S. 
96 ;  Amherst  College  v.  RiUh,  151  N.  Y.  282 ;  Ba/rUett  v. 
Goodrwh,  153  N.  Y.  421,  424 ;  Marden  v.  Dorthy,  160  N 
Y.  39 ;  N.  H.  Co.  v.  Bevxent  dc  Sons,  163  N.  Y.  505.)  The 
question  whether  the  plaintiffs  were  negligent  either  in  issu- 
ing the  checks  or  in  intrusting  to  Davis  the  examination  of 
the  accounts,  was,  at  the  utmost,  one  of  fact,  and  the  referee's 
decision,  upon  controverted  evidence,  is  binding  on  this  court. 
{Castleman  v.  Mayer,  168  N.  Y.  354.)  If  the  plaintiffs  were 
negligent  in  their  comparison  of  the  vouchers  the  negligence^ 
was  not  the  proximate  cause  of  the  payment  of  the  checks, 
and  hence  it  cannot  constitute  a  defense  to  this  action. 
{Frank  v.  Chemical  Bank,  84  X.  Y.  209,  214 ;  Mayor,  etc., 
V.  Bank  of  England,  L.  R.  [21  Q.  B.  D.]  170;  Bank  of 
Ireland  v.  Evans  Charities,  5  II.  L.  C.  389 ;  Swan  v.  N.  B. 
Co.,  2  H.  &  C.  175 ;  Knox  v.  E.  M.  Co.,  148  N.  Y,  461 ; 
Schmidt  V.  G.  Nat.  Bank,  64  Ilun,  306;  138  N.  Y.  631; 
PeopU  V.  Bank  of  N.  A.,  75  N.  Y.  561.) 

Cullen,  J.  The  plaintiffs  kept  a  large  and  active  account 
with  the  defendant,  and  this  action  is  to  recover  an  alleged 
balance  of  a  deposit  due  to  them  from  the  bank.  The  plain- 
tiffs had  in  their  employ  a  clerk  named  Davis.  It  was  the 
duty  of  Davis  to  fill  up  the  checks  which  it  might  be  neces- 
sary for  the  plaintiffs  to  give  in  the  course  of  business,  to 
make  corresponding  entries  in  the  stubs  of  the  check  book 
and  present  the  checks  so  prepared  to  Mr.  Oritten,  one  of  the 
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plaintiffs,  for  signature,  together  with  the  bills  in  payment  of 
M^ich  they  were  drawn.  After  signing  a  check  Critten  would 
place  it  and  the  bill  in  an  envelope  addressed  to  the  proper 
party,  seal  the  envelope  and  put  it  in  the  mailing  drawer. 
During  the  period  from  September,  1897,  to  October,  1899, 
in  twenty-four  separate  instances  Davis  abstracted  one  of  the 
envelopes  from  the  mailing  drawer,  opened  it,  obliterated  by 
acids  the  name  of  the  payee  and  the  amount  specified  in  the 
check,  then  made  the  check  payable  to  cash  and  raised  its 
amount,  in  the  majority  of  cases,  by  the  sum  of  $100.  He 
would  draw  the  money  on  the  check  so  altered  from  the 
defendant  bank,  pay  the  bill  for  which  the  check  was  drawn 
in  cash  and  appropriate  the  excess.  On  one  occasion  Davis 
did  not  collect  the  altered  check  from  the  defendant,  but 
deposited  it  to  his  own  credit  in  another  bank.  When  a  check 
was  presented  to  Critten  for  signature  the  number  of  dollars 
for  which  it  was  drawn  would  be  cut  in  the  check  by  a  punch- 
ing instrument.  When  Davis  altered  a  check  he  would  punch 
a  new  figure  in  front  of  those  already  appearing  in  the  check. 
The  checks  so  altered  by  Davis  were  charged  to  the  account 
of  the  plaintiffs,  which  was  balanced  every  two  months  and 
the  vouchers  returned  to  them  from  the  bank.  To  Davis  him- 
self the  plaintiffs,  as  a  rule,  intrusted  the  verification  of  the 
bank  balance.  This  work  having  in  the  absence  of  Davis  been 
committed  to  another  person,  the  forgeries  were  discovered  and 
Davis  was  arrested  and  punished.  It  is  the  amount  of  these 
forged  checks,  over  and  above  the  sums  for  which  they  were 
originally  drawn,  that  this  action  is  brought  to  recover.  The 
defendant  pleaded  payment  and  charged  negligence  on  plain- 
tiffs' part,  both  in  the  manner  in  which  the  checks  were  drawn 
and  in  the  failure  to  discover  the  forgeries  when  the  pass  book 
was  balanced  and  the  vouchers  surrendered.  On  the  trial  the 
alteration  of  the  checks  by  Davis  was  established  beyond  con- 
tradiction and  the  substantial  issue  litigated  was  that  of  the 
plaintii&'  negligence.  The  referee  rendered  a  short  decision 
in  favor  of  the  plaintiffs  in  wliich  he  states  as  the  ground  of 
his  decision  that  the  plaintiffs  were  not  negligent  either  iu 
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signing  the  checks  as  drawn  by  Davis  or  in  failing  to  discaver 
the  forgeries  at  an  earlier  date  than  that  at  which  they  were 
made  known  to  them. 

The  relation  existing  between  a  bank  and  a  depositor  being 
that  of  debtor  and  creditor,  the  bank  can  justify  a  payment  on 
the  depositor's  account  only  upon  the  actual  direction  of  the 
depositor.  "  The  questions  arising  on  such  paper  (checks) 
between  drawee  and  drawer,  however,  always  relate  to  what 
the  one  has  authorized  the  other  to  do.  They  are  not  ques- 
tions of  negligence  or  of  liability  of  parties  upon  commercial 
paper,  but  are  those  of  authority  solely.  *  *  *  The  ques- 
tion of  negligence  cannot  arise  unless  the  depositor  has  in 
drawing  his  check  left  blanks  unfilled,  or  by  some  affirmative 
act  of  negligence  has  facilitated  the  commission  of  a  fmud  by 
those  into  whose  hands  the  check  may  come."  {Crawford  v. 
West  Side  Bank,  100  N.  Y.  50.)  Therefore,  when  the  fraud- 
ulent  alteration  of  the  checks  was  proved,  the  liability  of  the 
bank  for  their  amount  was  made  out  and  it  was  incumbent 
upon  the  defendant  to  establish  affirmatively  negligence  on 
the  plaintiffs'  part  to  relieve  it  from  the  consequences  of  its 
fault  or  misfortune  in  paying  forged  orders.  Now,  while  the 
drawer  of  a  check  may  be  liable  where  he  draws  the  instru- 
ment in  such  an  incomplete  state  as  to  facilitate  or  invite  fraud- 
ulent alterations,  it  is  not  the  law  that  he  is  bound  so  to  pre- 
pare the  check  that  nobody  else  can  successfully  tamper  with 
it.  {Societe  GSnerale  v.  Metropolitan  Bank,  27  L.  T.  [N. 
S.]  849  ;  Belknap  v.  National  Bank  of  North  America,  100 
Mass.  380.)  In  the  present  case  the  fraudulent  alteration  of 
the  checks  was  not  merely  in  the  perforation  of  the  additional 
figure,  but  in  the  obliteration  of  the  written  name  of  the  payee 
and  the  substitution  therefor  of  the  word  "  cash."  Against 
this  latter  change  of  the  instrument  the  plaintiffs  could  not 
have  been  expected  to  guard,  and  without  that  alteration 
it  would  have  no  way  profited  the  criminal  to  raise  the  amoimt. 
Apart,  however,  from  that  consideration  the  question  was 
clearly  one  of  fact  to  be  determined  largely  by  an  inspection 
of  the  checks  themselves.     They  are  not  produced  before  us, 
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and  we  cannot  say  that  the  finding  of  the  referee,  that  the 
plaintiff  was  guilty  of  no  negligence  in  signing  them  in  the 
condition  in  which  they  were  presented  for  signature,  was 
without  sufficient  evidence  for  its  support. 

We  are  now  brought  to  the  consideration  of  the  finding  of 
the  referee  that  the  plaintiffs  were  not  guilty  of  negligence  in 
failing  to  discover  the  forgeries  after  the  return  of  the  checks 
and  the  balancing  of  the  account  in  the  pass  book.  Prelimi- 
narily we  must  determine  what  duty  the  depositor  owes  to  his 
bank  by  way  of  examination  and  verification  of  his  checks  and 
account,  for  the  learned  counsel  for  the  respondent  asserts  that 
no  such  duty  in  reality  exists.  This  contention  is  principally 
based  on  tlie  authority  of  Weis8er*8  Adinrs,  v.  Denisoji  (10  N. 
Y.  68).  In  that  case  a  depositor  sued  his  bank  for  the  amount 
of  certain  checks  to  which  his  signature  was  forged  by  his 
clerk.  His  pass  book  was  balanced  and  vouchers  returned  at 
intervals  as  in  the  present  case.  At  the  trial  he  recovered  a 
verdict  for  the  full  amount  of  the  forgeries.  On  appeal  the 
General  Term  of  the  Superior  Court  ordered  a  reversal  of  the 
judgment  unless  the  plaintiff  would  reduce  his  recovery  to  the 
amount  paid  on  the  forged  checks  prior  to  the  time  when  the 
bank  book  was  first  balanced  and  vouchers  returned.  To  this 
reduction  the  plaintiff  assented,  and,  on  the  defendant's  appeal, 
the  judgment  as  modified  was  affirmed  by  this  court.  In  the 
opinions  delivered  by  two  distinguished  judges  tlie  doctrine  is 
asserted  that  the  depositor  owes  no  duty  to  the  bank  to  exam- 
ine his  pass-book  or  vouchers  with  the  view  to  the  detection 
of  forgeries,  but  the  decision  itself  is  not  authority  for  more 
than  the  proposition  that  the  bank  was  not  relieved  from  lia- 
bility for  forged  checks  which  it  had  paid  before  the  account 
was  balanced  by  the  failure  of  the  depositor  to  subsequently 
discover  the  forgeries.  As  was  said  by  Judge  Johnson  as 
to  these  checks,  "  Whatever  loss  the  bank  has  sustained,  it 
has  suffered  from  its  own  negligence  or  want  of  skill  in  a 
matter  as  to  which,  in  the  first  instance,  it  and  it  only  was 
bound  to  exercise  skill  and  diligence.  To  this  loss  no  act  of 
Weisser  has  contributed."     The  question  again  came  before 
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this  court  in  the  case  of  Frank  v.  Chemical  National  Bank 
of  New  York  (84  N.  Y.  209).  That  action  also  was  brought 
to  recover  the  amount  of  a  series  of  checks  forged  by  the 
depositor's  clerk.  A  recovery  by  the  plaintiffs  was  upheld, 
though  not  on  the  principle  that  the  depositor  owed  no  duty 
to  his  bank,  but  on  the  ground  that  he  had  discharged  that 
duty.  In  the  opinion  there  delivered  Judge  Andrews  said  : 
"  It  does  not  seem  to  be  unreasonable,  in  view  of  the  course  of 
business  and  the  custom  of  banks  to  surrender  its  vouchers  on 
the  periodical  writing  up  of  the  accounts  of  depositors,  to 
exact  from  the  latter  some  attention  to  the  account  when  it  is 
made  up  or  to  hold  that  the  negligent  omission  of  all  examina- 
tion may,  when  injury  has  resulted  to  the  bank,  which  it  would 
not  have  suffered  if  such  examination  had  been  made  and  the 
bank  had  received  timely  notice  of  objections,  preclude  the 
depositor  from  afterward  questioning  its  correctness.  But 
where  forged  checks  have  been  paid  and  charged  in  the  account 
and  returned  to  the  depositor,  he  is  under  no  duty  to  the  bank  so 
to  conduct  the  examination  that  it  will  necessarily  lead  to  the 
discovery  of  the  fraud.  If  he  examines  the  vouchers  person- 
ally and  is  himself  deceived  by  the  skillful  character  of  the 
forgery,  his  omission  to  discover  it  will  not  shift  upon  him 
the  loss  which  in  the  first  instance  is  the  loss  of  the  bank." 
In  that  case  the  depositor  compared  the  returned  checks  with 
the  stubs  in  the  check  book,  but  was  deceived  by  the  fact  that 
the  forger  had  abstracted  the  forged  checks  from  the  package. 
In  the  Supreme  Court  of  the  United  States  and  in  several  of 
our  sister  states  the  rule  is  settled  that  the  depositor  owes  his 
bank  the  duty  of  a  reasonable  verification  of  the  returned 
checks.  In  Leather  Mannfacturera^  Bank  v.  Morgan  (117 
IT.  S.  96)  it  was  held  that  a  depositor  is  bound  personally  or 
by  his  agent,  and  with  due  diligence,  to  examine  the  pass 
book  and  vouchers,  and  to  report  to  the  bank  without  unrea- 
sonable delay  any  errors  which  may  have  been  discovered 
therein,  and  that  if  he  fails  to  do  so  and  the  bank  is  thereby 
misled  to  its  prejudice,  he  cannot  afterwards  dispute  the  cor- 
rectness of  the  balance  shown  in  the  pass  book.     In  Dana  t. 
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National  Bank  of  the  liepitblic  (132  Mass.  156)  the  Supreme 
Court  of  Massachusetts  said :  "  The  mistake  was  in  the  pay- 
ment of  the  money  upon  an  altered  check,  believed  to  be 
genuine;  it  was  not  for  the  advantage  of  the  defendant,  and 
its  condition  was  changed  by  it.  It  was  in  the  course  of 
dealings  between  the  parties  in  relation  to  which  each  owed 
duties  to  the  other.  *  *  *  The  plaintiffs  (depositors) 
owed  to  the  defendant  (bank)  the  duty  of  exercising  due  dili- 
gence to  give  it  information  that  the  payment  was  unauthor- 
ized ;  and  this  included  not  only  due  diligence  in  giving  notice 
after  knowledge  of  the  forgery,  but  also  due  diligence  in  dis- 
covering it."  In  Myers  v.  Southioestei*n  National  Bank  (193 
Penn.  St.  1)  it  was  held  that  the  bank  was  entitled  to  have  the 
vouchers  which  it  surrendered  with  the  pass  book  examined 
and  if  rejected  returned  within  a  reasonable  time,  and  that 
if  tliis  was  not  done  because  of  the  depositor's  failure  to  per- 
form his  duty  in  that  regard  he  should  not  be  permitted  to 
recover.  The  same  rule  of  law  obtains  in  Louisiana  {De 
Feriet  v.  Bank  of  America^  23  La.  Ann.  310),  in  Texas  (  Wein- 
stein  V.  National  Bank^  69  Tex.  38)  and  in  Alabama  (First 
National  Bank  v.  Allen^  100  Ala.  476).  The  course  of  deal- 
ings between  banks  and  their  depositors  is  well  known  and  is 
considered  at  length  in  the  three  cases  first  cited  from  other  juris- 
dictions. The  methods  of  depositore  in  drawing  checks  on  their 
accounts  have  become  much  more  uniform  than  at  the  time 
of  the  decision  in  Weisser  v.  Denison  (supra).  The  practice 
of  taking  checks  from  check  books  and  entering  on  the  stubs 
left  in  the  book  the  date,  amount  and  name  of  the  payee  of 
the  check  issued  has  become  general,  not  only  with  large  com- 
mercial houses  but  with  almost  all  classes  of  depositors  in 
banks.  The  skill  of  the  criminal  has  kept  pace  with  the 
advance  in  honest  arts  and  a  forgery  may  be  made  so  skill- 
fully as  to  deceive  not  only  the  bank  but  the  drawer  of  the 
check  as  to  the  genuineness  of  his  own  signature.  But  when 
a  depositor  has  in  his  possession  a  record  of  the  checks  he  has 
given,  with  dates,  payees  and  amounts,  a  comparison  of  the 
returned  checks  with  that  record  will  necessarily  expose  for- 
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geries  or  alterations.  It  is  true  that  it  will  give  no  informa- 
tion as  to  the  genuine  character  of  the  indorsements,  and 
because  the  depositor  has  no  greater  knowledge  on  that  sub- 
ject than  the  bank,  it  owes  the  bank  no  duty  in  regard  thereto. 
(  Welsh  V.  German- American  Bank^  73  N.  Y.  424;  Shij}7na?i 
V.  /)\/7i*  of  the  State  of  New  York,  126  N.  Y.  318.)  It  is 
also  true  that  verification  of  the  returned  checks  would  not 
prevent  a  loss  by  the  bank  in  the  case  of  the  payment  of  a 
single  forged  check  and  probably  not  in  many  cases  enable 
the  bank  to  obtain  a  restitution  of  its  lost  money.  It  would, 
however,  prevent  the  successful  commission  of  continuous 
frauds  by  exposing  the  first  forgeries.  That  this  is  a  numer- 
ous class  of  frauds  is  apparent  from  the  number  of  cases  which 
we  have  cited,  in  all  of  which  the  forgery  was  not  a  single  act, 
but  a  series  of  acts  extending  over  a  considerable  period  of 
time,  and  the  crime  was  committed  by  a  clerk  or  employee  of 
the  depositor.  Considering  that  the  only  certain  test  of  the 
genuineness  of  the  paid  check  may  be  the  record  made  by  tlie 
depositor  of  the  checks  he  has  issued,  it  is  not  too  much,  in 
justice  and  fairness  to  the  bank,  to  require  of  him,  when  he 
has  such  a  record,  to  exercise  reasonable  care  to  verify  the 
vouchers  by  that  record. 

While  we  hold  that  this  duty  rests  upon  the  depositor,  we 
arc  not  disposed  to  accept  the  doctrine  asserted  in  some  of  the 
cases  that  by  negligence  in  its  discharge  or  by  failure  to  dis- 
cover and  notify  the  bank,  the  depositor  either  adopts  the 
checks  as  genuine  and  ratifies  their  payment  or  estops  himself 
from  asserting  that  they  are  forgeries.  Such  a  doctrine 
would  be  in  conflict  not  only  with  tlie  opinions  rendered 
in  Weisser  v.  Denison  {supra)  but  with  the  decision  there 
actually  made.  That  authority  has  stood  for  nearly  fifty 
years  and  we  would  not  feel  justified  in  now  overruling  it. 
Nor,  if  the  question  were  an  open  one  in  this  state,  would  wo 
deem  the  rule  of  estoppel  or  that  of  ratification  a  just  one.  If 
the  dej)ositor  has  by  his  negligence  in  failing  to  detect  for- 
geries in  his  checks  and  give  notice  thereof  caused  loss  to  his 
bank,  either  by  enabling  the  forger  to  repeat  his  fraud  or  by 


1902.]  CKiriEx  'V.  Chemical  Nat.  Bank.  229 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Cullen,  J. 

depriving  the  bank  of  an  opportunity  to  obtain  restitution,  Le 
should  be  responsible  for  the  damage  caused  by  his  default, 
but  l>eyond  this  his  liability  should  not  extend.  In  the  cases 
cited  from  the  Supreme  Court  of  the  United  States,  from  that 
of  Massachusetts  and  that  of  Pennsylvania,  it  is  conceded  that, 
if  the  bank  has  been  guilty  of  negligence  in  paying  the  forged 
checks,  then  the  doctrine  of  ratification  and  estoppel  does  not 
apply.  It  seems  to  us  that  the  exception  is  somewhat  incon- 
sistent with  the  principle  on  which  the  doctrine  rests.  More- 
over, we  see  no  reason  wliy  the  bank  should  be  entitled  to 
anything  more  than  indemnity  for  the  loss  the  depositor's 
negligence  has  caused  it.  In  the  present  case,  a  check  altered 
by  Davis  from  the  sum  of  $22  to  $622  was  paid  by  the 
defendant  to  the  Colonial  Bank,  in  which  Davis  had  deposited 
it.  Against  that  bank  the  defendant  has  ample  recourse.  If 
it  were  to  be  held  that  the  plaintifiFs  are  estopped  from  deny- 
ing the  genuineness  of  that  check  as  against  the  defendant, 
the  latter  could  have  no  claim  against  the  Colonial  Bank,  nor 
is  it  clear  that  the  plaintiffs  would  have  any  direct  right  of 
action  against  that  bank.  The  Colonial  Bank  took  the  check 
solely  on  the  responsibility  of  Davis.  To  it  the  plaintiffs  owed 
no  duty.  If  the  plaintiffs  and  the  defendant  had  never  set- 
tled their  accounts  the  Colonial  Bank  could  have  had  no  com- 
plaint against  either  party  for  that  cause.  A  rule  which  might 
operate  to  relieve  that  bank  from  the  liability  it  assumed  when 
it  collected  an  altered  check  merely  because  the  plaintiffs 
failed  in  their  duty,  not  to  it,  but  to  a  third  party,  should  not 
be  upheld.  Nor  would  it  operate  Justly  in  a  case  in  which 
the  bank  had  paid  a  single  forgery  unless  by  the  depositor's 
default  and  delay  the  bank  had  lost  its  opportunity  to  secure 
restitution.  This  question  is  well  discussed  by  the  Supreme 
Court  of  Alabama  in  the  case  of  National  B<mk\,  Allen 
{»upra\  and  we  concur  in  the  view  expressed  by  that  court 
that  the  liability  of  the  depositor  for  neglect  of  his  duty  to 
examine  and  verify  his  account  with  the  bank  is  limited  to 
th3  damages  sustained  by  the  bank  in  consequence  of  such 
neglect. 
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In  the  present  case  Davis  falsified  the  additions  or  totals 
at  the  foot  of  the  pages  in  the  check  book.  But  with  a  few 
exceptions  he  did  not  alter  the  amounts  expressed  in  the  stubs. 
In  no  case  did  he  change  in  the  stubs  the  name  of  the  payee 
of  the  check.  It  is  clear,  therefore,  that  at  all  times  a  com- 
parison of  the  returned  checks  with  the  stubs  in  the  check 
books  would  have  exposed  the  alterations  made  in  the  checks. 
Of  course,  the  knowledge  of  the  forgeries  that  Davis  pos- 
sessed, from  the  fact  that  he  himself  was  the  forger,  was  in 
no  respect  to  be  attributed  to  the  plaintiffs.  But  we  see  no 
reason  why  they  were  not  chargeable  with  such  information 
as  a  comparison  of  the  checks  with  the  check  book  would 
have  imparted  to  an  innocent  party  previously  unaware  of  the 
forgeries.  The  plaintiffs'  position  may  be  no  worse  because 
they  intrusted  the  examination  to  Davis  instead  of  to  a  third 
person ;  but  they  can  be  no  better  off  on  that  account. 
If  they  would  have  Ijeen  chargeable  with  the  negligence  or 
failure  of  another  clerk  in  the  verification  of  the  accounts, 
they  must  be  equally  so  for  the  default  of  Davis,  so  far  as  the 
examination  itself  would  have  disclosed  the  facts.  We  think 
it  plain,  therefore,  that  the  finding  of  the  referee  that  the 
plaintiffs  were  not  negligent  in  the  examination  of  the  pass 
book  and  vouchers  is  without  evidence  to  sustain  it,  unless  the 
plaintiffs  discharged  their  duty  to  the  defendant  when  they 
committed  the  examination  to  a  proper  clerk  and  were  not 
responsible  for  the  manner  in  which  the  clerk  performed  the 
task.  From  the  language  of  the  report  of  the  learned  referee 
it  would  seem  as  if  this  last  were  the  theory  on  which  his 
decision  proceeded.  We  do  not  think  it  can  be  sustained.  If 
any  duty  rested  on  the  plaintiffs  we  do  not  see  why  the  ordi- 
nary rule  of  principal  and  agent  or  master  and  servant,  that 
the  principal  or  master  is  liable  for  the  fault  of  his  servant  or 
agent  in  the  master's  business,  did  not  apply.  This  was  so 
held  in  the  case  of  Leather  Manufacturers^  Bank  v.  Morgan 
{8uj}ra\  and  nothing  to  the  contrary  is  to  be  found  in  Frank 
V.  Chemical  National  Bank  of  New  York  {supra).  There 
it  is  said:    ^^The  alleged  duty,  at  most,  only  requires  the 
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depositor  to  use  ordinary  care;  and  if  this  is  exercised, 
whether  by  liimself  or  his  agents,  the  bank  cannot  justly 
complain,  although  the  forgeries  are  not  discovered  until  it  is 
too  late  to  retrieve  its  position  or  make  reclamation  from  the 
forger."  In  that  case,  however,  the  question  of  the  liability 
of  the  principal  for  the  negligence  of  his  clerk  did  not  arise, 
for  the  plaintiff  made  the  examination  personally.  There  are 
exceptions  to  tlie  general  rule  of  the  liability  of  the  master 
for  his  employee.  But  this  case  does  not  fall  within  those 
exceptions  ^or  within  the  principle  on  which  those  exceptions 
are  based. 

These  views  would  render  it  necessary  to  reverse  the 
judgment  appealed  from  except  for  another  fact  now  to  be 
noted.  The  referee's  report  is  in  the  form  of  a  short  decision 
and  on  appeal  it  is  to  he  presumed  that  all  facts  warranted 
by  the  evidence  and  necessary  to  support  the  judgment  have 
been  found.  {Amherst  College  v.  Bitchy  151  N.  Y.  282; 
Bartlett  v.  Goodrich^  153  N.  Y.  421 ;  Marden  v.  Dorthy^ 
160  N.  Y.  39.)  The  sixth  in  sequence  of  these  forgeries  was 
a  check  of  June  20th,  1898,  for  $12.49,  altered  to  the  sum  of 
$112.49,  with  the  name  of  the  payee  erased  and  "Cash" 
written  in  the  place  thereof.  The  teller  of  the  defendant,  who 
paid  the  check  and  was  a  witness  on  its  behalf,  testified  that 
the  check  showed  on  its  face  that  the  word  "  Cash  "  had  been 
written  in  the  place  for  the  payee's  name  over  an  erasure ; 
that  the  number  of  dollars  was  also  written  over  an  erasure ; 
that  he  did  not  like  tlie  appearance  of  ^ne  check  and  that  it 
was  in  such  a  mutilated  condition  when  it  was  presented  to 
him  that,  l^fore  paying  it,  he  required  Davis  to  indorse  upon 
the  check  a  receipt  for  its  amount.  That  the  defendant  was 
grossly  negligent  in  pp.j'ing  the  check  and  has  only  itself  to 
thank  for  that  Iopj  is  apparent.  But  tlie  effect  of  that  negli- 
gence did  not  cease  with  the  payment  of  the  check.  The 
referee  might  well  have  found  that,  had  payment  of  the  check 
been  refused  or  had  Davis  been  required  to  obtain  the  indorse- 
ment or  guaranty  of  the  plaintiffs  as  to  its  correctness,  the 
forgeries  of  Davis  would  have  been  exposed  and  their  repeti- 


232  CRirrEx  V,  Chemical  Nat.  Bank.  [May, 

Opinion  of  the  Court,  per  Cullen,  J.  [Vol.  171. 

tion  would  not  have  occurred.  That  Davis  was  able  to  suc- 
•  cessfully  continue  from  this  time  to  his  arrest  a  series  of  for- 
geries is  as  fairly  attributable  to  the  folly  of  the  bank 
in  paying  to  a  clerk  a  check  of  his  employers  which  had  plainly 
been  altered  without  making  inquiry  as  to  the  reason  or 
authority  for  the  alteration,  as  it  was  to  any  carelessness  of  the 
plaintiffs  in  failing  to  detect  the  alteration  when  the  checks 
were  returned  to  them  from  the  bank.  Since  we  have  held 
that  the  question  in  the  case  was  not  one  of  ratification  or 
estoppel,  but  that  the  liability  of  the  plaintiffs  to  the  bank 
was  solely  for  the  loss  caused  by  their  negligence,  it  is  a  com- 
plete answer  to  the  defendant's  claim  that  its  own  negligence 
contributed  to  the  loss.  The  learned  counsel  for  the  appel- 
lant contends  that  the  plaintiffs^  cause  of  action  is  not  based 
on  negligence  and  that  the  plaintiffs  cannot  sue  on  contract 
and  recover  in  tort.  This  claim  is  without  force.  The  action 
unquestionably  was  brought  on  contract,  but  it  remains  such. 
The  plaintiffs  sue  for  a  debt  to  which  the  defendant  answers : 
We  have  paid  the  money,  true,  not  according  to  your  direc- 
tions, but  in  compliance  with  what  we  believed  to  be  your 
directions,  and  your  negligent  conduct  in  your  duty  towards 
us  led  us  into  that  error.  To  which  the  plaintiffs  rejoin :  Your 
own  negligence  contributed  to  the  loss.  All  this  may  be  true, 
yet  the  plaintiffs  recover  not  in  tort  but  on  contract,  for  the 
allegation  of  negligence  on  the  part  of  the  defendant  is  used 
only  to  defeat  its  claim  for  relief  on  account  of  the  plaintiffs' 
negligence. 

It  follows  that  under  the  authority  of  Weisser  v.  Denison 
(supra)  the  defendant  is  not  entitled  to  credit  for  the  two 
checks  paid  by  it  before  the  account  was  balanced  and  vouch- 
ers returned.  For  the  third,  fourth  and  fifth  checks,  amount- 
ing to  $300,  it  is  entitled  to  credit,  unless  it  was  guilty  of  neg- 
ligence in  their  payment,  a  fact  which  is  neither  found  by  the 
referee  nor  established  by  the  evidence.  For  the  sixth  check 
and  the  subsequent  ones  it  is  not  entitled  to  credit  because  of 
its  negligence  in  paying  the  sixth  check. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 
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costs  to  abide  the  event,  unless  the  plaintiffs  consent  to  deduct 
from  their  recovery  the  sum  of  $300  with  interest  from 
November  15th,  1899,  in  which  case  the  judgment,  as  modi- 
fied, should  be  affirmed,  without  costs  of  tliis  appeal  to  either 
party. 

Vatstn,  J.  (dissenting).  Whether  the  plaintiffs  exercised 
reasonable  care  in  examining  the  checks  returned  as  vouchers 
by  the  defendant  was  a  question  of  fact,  and,  as  they  intrusted 
the  work  to  a  competent  agent  and  took  other  precautions, 
there  was  Evidence  to  support  the  finding  in  their  favor, 
which,  after  affirmance  by  the  Appellate  Division,  is  conclu- 
sive here.     {Amherst  College  v.  Bitchy  151  N.  Y.  282.) 

In  my  opinion  the  judgment  below  should  neither  be 
reversed  nor  modified,  unless  the  court  reaches  the  conclusion 
that  the  plaintiffs  had  constructive  notice  of  what  their  agent 
discovered  in  examining  the  checks.  The  rule  which  imputes 
to  a  principal  knowledge  acquired  by  his  agent  rests  upon  the 
presumption  that  the  latter  has  disclosed  all  the  material  facts 
to  the  former.  This  presumption  does  not  extend  to  a  fact 
which,  if  disclosed,  would  subject  the  agent  to  a  prosecution 
for  crime  or  defeat  a  scheme  in  which  he  was  engaged  to 
defraud  his  employer.  {Henry  v.  Allen^  151  N.  Y.  1,  9; 
Benedict  v.  Anioux,  154  N.  Y.  715,  728;  Bienenstok  v. 
Aminidown^  155  N.  Y.  47,  60;  Pomeroy  on  Eq.  Jur.  §  675.) 
The  dishonesty  of  the  agent  changes  the  situation,  for  the 
necessity  of  concealing  his  dishonest  acts,  in  order  to  prevent 
exposure  and  punishment,  destroys  the  presumption  which 
would  otherwise  prevail  that  he  had  made  the  facts  known  to 
his  principal.  A  presumption  must  be  reasonable  or  it  cannot 
exist,  and  it  would  not  be  reasonable  to  expect  one  engaged  in 
execnting  a  fraudulent  project  to  make  a  disclosure  which 
would  not  only  defeat  his  purpose  but  would  send  him  to 
prison.  Knowledge  is  not  imputable  when  the  agent  is  acting 
in  hostility  to  his  principal,  or  is  engaged  in  perpetrating  or 
concealing  a  fraud. 

In  this  case  the  agent  committed  the  furtive  acts  and  knew 
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all  about  them  long  before  he  examined  the  vouchers  returned 
by  the  bank.  lie  discovered  no  fraud  while  making  that 
examination,  for  he  knew  all  before,  and  could  not  discover 
what  he  already  knew.  He  found  out  nothing  while  acting 
as  agent,  but  only  while  acting  on  his  own  account.  He  was 
still  engaged  in  his  scheme  to  defraud  when  he  made  the 
examination,  and  concealment  was  as  necessary  then  as  it  had 
ever  been.  In  concealing  the  fraud  he  did  not  act  as  agent» 
and  he  was  engaged  in  concealing  the  fraud  all  the  time  after 
he  began  to  carry  on  his  system  of  forgery,  and  was  so  engaged 
when  he  examined  the  checks.  In  Frank  v.  Chemical  Nat. 
Bamik  (84  N.  Y.  209)  the  court  said :  "  It  was  only  because 
Goodheim  was  the  criminal  that  the  examination  did  not  dis- 
close to  them  the  forgeries.  He  was  not  the  plaintiflEs'  agent  in 
issuing  the  f  brged  paper,  nor  was  he  their  agent  in  abstracting 
the  false  vouchers  and  falsifying  the  books,  which  was  done 
in  aid  of  his  criminal  purpose."  If  Goodheim,  whose  duty  it 
was  to  examine  the  vouchers,  discovered  nothing  imputable  to 
the  plaintiffs  in  that  case,  how  could  Davis,  in  examining  the 
checks,  make  a  discovery  bidding  upon  the  plaintiffs  in  this 
case?  Goodheim  abstracted  the  false  vouchers,  so  that  the 
examination  made  by  himself  and  the  depositor  would  disclose 
no  wrong,  except  by  their  absence,  and  Davis,  whose  duty  it 
was  to  use  the  check  punch,  so  used  it  as  to  leave  sufficient 
space  next  to  the  dollar  sign  in  which  to  subsequently  cut  a 
figure  and  thus  raise  the  amount  of  the  check.  He  also 
changed  the  footings  at  the  bottom  of  the  stub  page  of  the 
check  book  so  as  to  prepare  for  the  examination.  If  what 
Goodheim  did  was  not  binding  on  his  principal,  how  can  we 
say  that  what  Davis  did  was  binding  on  the  plaintiffs }  In 
neither  case  can  the  duties  of  the  dishonest  agent  be  so  sepa- 
rated as  to  distinguish  the  fraud  in  concealing  the  forgery 
from  the  forgery  itself,  for  each  act  was  part  of  a  single 
scheme.  The  forgery,  the  preparation  for  concealment  and 
the  constant  concealment  were  successive  steps  in  the  same 
transaction.  It  cannot  be  held  that  what  Davis  would  have 
discovered  if  he  had  not  been  the  forger  but  somebody  else,  is 
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imputable  to  the  plaintiffs  without  also  imputing  to  them 
knowledge  of  the  space  left  to  punch  out  another  figure,  as 
well  as  of  the  false  footings,  for  these  acts  were  within  the 
scope  of  his  employment  as  much  as  the  examination  of  the 
vouchers.  In  every  case  of  successful  fraud  by  an  agent,  it 
is  the  nature  of  the  duties  intrusted  to  him  that  enables  him 
to  perpetrate  the  fraud,  and  it  is  erroneous  reasoning  to  say 
that  if  a  part  of  those  duties  had  been  intrusted  to  another 
clerk,  as  he  would  have  found  out  the  facts,  they  must  be 
imputed  to  the  principal,  because  -the  latter  in  good  faith 
assigned  such  duties  to  t];ie  criminal. 

Under  the  circumstances,  it  cannot  be  presumed  that  Davis 
disclosed  facts  which  an  honest  agent  might  have  discovered 
in  looking  over  the  checks,  but  which  the  former  knew  before 
the  checks  came  to  hb  hands  for  examination,  without  sub- 
verting the  reason  upon  which  the  rule  of  imputed  knowledge 
is  founded.  Entertaining  these  views,  I  am  compelled  to  dis- 
sent from  those  expressed  in  the  prevailing  opinion,  so  far  as 
they  are  inconsistent  with  this  memorandum,  and  to  vote  in 
favor  of  affirmance. 

Parker,  Ch.  J.,  Haight  and  Werner,  JJ.,  concur  with 
CuLLEN,  J. ;  Martin,  J.,  concurs  with  Vann,  J. ;  BARTLErr, 
J.,  takes  no  part. 

Judgment  accordingly. 


Willis  N.  Britton,  Bespondent,  v.  Charles  J.  Ferrin,  Jr., 

et  ah.  Appellants. 

1.  Principal  and  Agent  —  Relation  Between  Factor  and  Princi- 
pal Is  Fiduciary.  The  relation  between  a  commission  agent  or  factor 
for  the  sale  of  goods  and  his  principal  is  fiduciary,  and  in  the  absence  of 
an  express  agreement  or  one  implied  from  the  course  of  business  or  deal- 
ing between  the  parties,  giving  to  the  former  the  right  to  appropriate  to 
his  own  use  the  proceeds  of  sale,  they  belong  to  the  principal,  subject 
only  to  the  lien  of  the  agent  for  commissions  and  other  advances  and 
charges,  and  the  principal  may  follow  and  reclaim  them  so  long  as  their 
identity  is  not  lost,  subject  to  the  rights  of  a  bona  fide  purchaser  for  value. 

2.  When  Refusal  to  Pay  Over  Proceeds  of  Sales  Constituteb 

CONYXBOLON  —  WhSN  PrINOIPAL'S  DbiBT  TO  THIRD  PbBSOK  CANNOT  Bb 
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CorNTERCLAiMED  IN  AcTiON  Tberefou.  Where,  under  such  circum- 
stances, factors  upon  a  seasonable  demand  refuse  to  surrender  such  pro- 
cee<ls,  they  will  not  be  permitted  in  an  action  by  the  principal,  to  defeat 
or  diminish  a  recovery  therefor  by  purchasing  the  claim  of  a  third  person 
against  him  and  interposing  it  as  a  counterclaim,  for  two  reasons:  1.  The 
actioD  is  under  section  549  of  the  Code  of  Civil  Procedure  one  of  tort,  and 
secures  to  the  plaintiff  the  same  rights  and  remedies  that  exist  as  to  other 
wrongs  of  a  similar  character.  2.  The  attempt  to  enforce  such  counter- 
claim is  an  effort  to  deal  with  the  funds  of  the  principal  for  their  own 
benefit,  and  thereby  defendants  assume  a  position  incompatible  with  their 
duties,  adverse  and  antagonistic  to  his  rights,  and  which  are  in  direct 
conflict  with  his  interest. 
Britton  v.  Ferrin,  57  App.  Div.  622,  affirmed. 

(Argued  April  8,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  28, 1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  plaintiff  alleged  in  his  complaint  that  he  delivered  to 
the  defendants,  who  were  commission  merchants  in  the  city 
of  Buffalo,  two  carloads  of  apples  and  a  carload  of  apples 
and  onions,  which  were  the  property  of  the  plaintiff,  and 
employed  tlie  defendants  to  sell  the  same  upon  commission  ; 
that  they  were  sold  by  the  defendants  for  the  aggregate  sum 
of  $999.35,  and  they  received  that  sum  for  the  plaintiff  in  a 
fiduciary  capacity  ;  that  the  charges  amounted  to  $256.63, 
leaving  a  balance  of  $742.72,  which  the  plaintiff  demanded  of 
the  defendants,  which  they  wrongfully  refused  to  pay  and 
wrongfully  converted  to  their  own  use. 

The  defendants  admitted  that  they  were  copartners ;  that 
the  plaintiff  consigned  the  goods  mentioned  ;  that  they  were 
sold  by  tlie  defendants  for  prices  aggregating  the  sum  alleged ; 
that  their  charges  were  the  amount  stated,  and  that  before 
the  commencement  of  the  action  the  plaintiff  had  demanded 
payment  of  the  sum  of  $742.72.  The  other  allegations  of  tlie 
complaint  were  denied. 

The  defendants  then  specially  alleged  that  they  did  not 
receive  the  proceeds  of  such  sales  in  a  fiduciary  capacity,  and 
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that  the  plaintiff  never  demanded  or  was  entitled  to  the  iden- 
tical proceeds  thereof.  They  then  alleged  that  there  was  a 
general  custom  and  conrse  of  dealing  among  commission  mer- 
chants throughout  the  country  and  at  Buffalo,  which  was  well 
known  to  the  plaintiff  ;  that  their  relation  was  that  of  debtor 
and  creditor,  and  that  such  was  the  custom  and  course  of  deal- 
ing and  contract  between  the  parties ;  that  they  subsequently 
sent  to  the  plaintiff  an  account  of  the  various  sales  made  by 
them,  showing  the  gross  proceeds,  expenses  and  commissions, 
and  the  net  proceeds  of  each  car,  and  that  the  plaintiff 
accepted  their  personal  credit  therefor ;  that  l)efore  the  com- 
mencement of  the  action  the  plaintiff  accepted  the  defendants' 
agreement  to  pay  such  proceeds  as  an  ordinary  debt,  and  ter- 
minated all  and  any  fiduciary  character  with  respect  thereto, 
waiving  all  and  any  claim  for  damages  by  reason  of  any  tort 
with  respect  to  the  use  of  such  proceeds. 

The  defendants  then  set  up  as  a  third  and  partial  defense 
and  counterclaim  that  on  the  sixth  of  August,  1896,  a  settle- 
ment of  the  accounts  was  had  between  the  parties,  including 
the  transactions  mentioned  in  the  complaint,  whereby  it  was 
found  and  determined  that  the  defendants  owed  the  plaintiff 
only  the  sum  of  $13.71  which  they  agreed  to  pay  on  demand. 

For  a  fourth  and  separate  defense  and  counterclaim  the 
defendants  alleged  that  in  1895  there  were  certain  agreements 
and  transactions  between  the  plaintiff  and  Ferrin  Brothers 
Company,  a  domestic  corporation,  whose  place  of  business 
was  in  Rochester,  for  the  handling  and  selling  of  farm  prod- 
uce, and  upon  such  dealing  l^etween  the  corporation  and  the 
plaintiff  there  was  a  balance  due  the  corporation  in  the  sum 
of  $729.01,  and  that  that  cause  of  action  was  assigned  by  the 
corporation  to  the  defendants  wliich  they  sought  in  this  action 
to  counterclaim  against  the  plaintiff's  demand. 

Upon  the  trial,  when  the  evidence  was  closed,  the  court 
held  that  the  action  was  for  money  received  by  the  defendants 
in  a  fiduciary  capacity,  and,  consequently,  that  the  assigned 
claim  to  the  defendants  could  not  be  countercl aimed  in  this 
action.     The  defendants  then  asked  to  be  permitted  to  submit 
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to  the  jury  the  questions  whether  there  had  been  a  conver- 
sion ;  whether  there  was  any  fiduciary  relation  between  the 
parties,  and  whether  or  not  that  fiduciary  relation  was  termi- 
nated before  the  commencement  of  the  action.  This  was 
denied  and  the  defendants  excepted.  The  court  thereupon 
directed  a  verdict  for  the  plaintiff  for  $949.14.  A  motion 
was  made  for  a  new  trial  on  the  minutes,  based  upon  the 
exceptions  taken  at  the  trial,  which  was  denied.  The  defend- 
ants thereupon  appealed  to  the  Appellate  Division  from  the 
judgment  and  order,  where  both  were  unanimously  affirmed. 

NeU(yti  E.  Spencer  for  appellants.  The  court  having 
directed  a  verdict,  appellants  are  entitled  to  the  most  favor- 
able inferences  deducible  from  the  evidence,  and  all  disputed 
facts  are  to  be  treated  as  established  in  their  favor.  {McDonr 
aid  V.  Metropolitan  By,  Co.^  167  N.  Y.  66.)  The  usages 
proven  were  reasonable,  uniform,  well  settled,  not  in  opposition 
to  the  fixed  rules  of  law,  not  in  contradiction  of  any  express 
terms  of  contract  between  the  parties,  and  must  be  deemed, 
therefore,  to  have  entered  into  the  intention  of  the  parties. 
{Hinton  V.  Locke,  5  Hill,  437 ;  Walls  v.  Bailey ,  49  N.  Y. 
464 ;  NewhaU  v.  Appleton,  114  N.  Y.  140 ;  Robertson  v.  N, 
S.  Co.,  139  N.  Y.  421 ;  Johnson,  v.  Be  Peyster,  50  N.  Y. 
666;  Smith  v.  CUws,  114  N.  Y.  194.)  An  action  in  tort 
does  not  lie  against  defendants.  Plaintiff's  sole  cause  of 
action  was  on  contract.  {Connaughty  v.  NicJwls,  42  N.  Y. 
83 ;  Greentree  v.  Bosenstoch,  61  N.  Y.  583 ;  Laverty  v. 
Snethen,  68  N.  Y.  522 ;  Segelken  v.  Meyer,  94  N.  Y.  473 ; 
Harris  v.  Shultz,  40  Barb.  315 ;  Stall  v.  King,  8  How.  Pr. 
298 ;  White  v.  Piatt,  5  Den.  269 ;  Com/inonweaUh  v.  Stea/rns, 
43  Mass.  343;  Vail  v.  Burant,  89  Mass.  408;  Steamship 
Co.  V.  Seager,  31  App.  Div.  288.)  It  was  error  to  exclude 
defendants'  counterclaim.  (Code  Civ.  Pro.  §§  500,  501 ; 
Steamship  Co.  v.  Seager,  31  App.  Div.  288 ;  Bosenburg  v. 
Block,  102  N.  Y.  255 ;  Moffatt  v.  Fulton,  132  N.  Y.  519.) 
Plaintiff  failed  to  prove  any  actionable  wrong.  {N.  B.  <&  D. 
Bank  v.  Hullell,  117  N.  Y.  384;  Stnith  v.  Ogilvie,  127  N. 
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Y.  143 ;  Moffatt  v.  FuUon,  132  N.  Y.  507 ;  StoU  v.  King,  8 
How.  Pr.  298;  White  v.  PlaU,  5  Den.  269;  Mechem  on 
Agency,  §  1022 ;  Russell  on  Factors  &  Brokers,  271 ;  Decor 
tur  V.  Goodrich,  44  Hun,  3 ;  Liddell  v.  Patau,  7  Hun,  195 ; 
Bitchanan  v.  Woodiuan,  1  Hun,  639 ;  Moranye  v.  WaLdro^i, 
6  Hun,  529 ;  Cttapman  v.  F^yrsyth,  2  How.  [U.  S.]  202 ;  Dono- 
van  V.  Connellj  9  Civ.  Pro.  Rep.  222.)  There  was  evidence 
that  plaintiff  had  made  a  final  election  to  ratify  defendant's 
treatment  of  the  matter  as  a  mere  debt  and  had  waived  his 
right  of  action  in  tort,  if  he  ever  had  any,  and  defendant 
should  have  been  allowed  to  go  to  the  jury.  {Caimes  v. 
BUeJcer,  12  Jolms.  300;  Yianna  v.  Barclay,  3  Cow.  -281 ; 
Jervis  v.  Hoyt,  2  Hun,  637 ;  Bowen  v.  Mandeville,  95  N. 
Y.  237;  Catiroio  v.  Little,  115  N.  Y.  387;  Terry  v.  Mun^ 
ger,  121  N.  Y.  161 ;  MoUer  v.  Tuaka,  87  K  Y.  166.) 

John  Desmond  for  respondent.  The  relation  between  a 
commission  agent  for  the  sale  of  goods  and  his  principal  is 
fiduciary  ;  and,  in  the  absence  of  an  express  agreement  or  one 
implied  by  the  course  of  dealing  tetween  them,  giving  the 
former  the  right  to  appropriate  to  his  own  use  the  proceeds 
of  sales  of  the  principal's  goods,  such  proceeds  belong  to  the 
principal.  {Baker  v.  N.  Y.  NaL  E.  Bank,  100  N.  Y.  31 ; 
Moffatt  V.  Fulton,  132  N.  Y.  507;  Mechem  on  Agency, 
§§  454-457,  1007 ;  KelUy  v.  Bradley,  9  Hun,  283 ;  Wallace 
V.  Castile,  14  Hun,  106 ;  Mo&re  v.  Ilillahrand,  37  Hun,  491 ; 
Dugurd  v.  Edxoards,  50  Barb.  288 ;  100  N.  Y.  34.)  This 
is  an  action  in  tort.  (Code  Civ.  Pro.  §§  549,  1487 ;  Mechem 
on  Agency,  §§  454^57,  1007 ;  R.  D.  Co,  v.  O'Brien,  72 
72  Hun,  462 ;  Russell  on  Factors  &  Brokers,  272,  273 ;  Mof- 
fatt V.  Fulton,  132  N.  Y.  507;  Fayerweatlier  v.  Tucker,  11 
N.  Y.  Supp.  39 ;  S.  S.  B.  Co.  v.  Dayton,  70  N.  Y.  486 ; 
Roehr  V.  Dawson,  15  Civ.  Pro.  Rep.  417.)  In  an  action  of 
tort  a  counterclaim  on  contract  cannot  be  interposed.  {Davis 
V.  Aikin,  85  Hun,  554  ;  li.  D.  Co.  v.  O'Brien,  72  Hun,  462 ; 
People  v.  Dennvson,  84  N.  Y.  273 ;  Smith  v.  HaU,  67  N. 
Y.  48  ;  Russell  on  Factors  &  Brokers,  273,  274.) 
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Martin,  J.  That  the  defendants  were  commission  mer- 
chants to  whom  tlie  plaintiflF  shipped  three  carloads  of  fruit 
and  onions  to  be  sold  by  tliem  on  commission,  which  they  sold, 
the  proceeds  netting  $74:2.72,  was  plainly  established  and  is 
not  denied.  The  plaintiflE  demanded  this  sum  of  the  defend- 
ants, which  they  refused  to  pay.  The  only  manner  in  which 
they  souglit  to  defeat  or  diminisli  the  plaintiffs  recovery 
therefor  was  by  means  of  a  counterclaim  based  on  an  account 
or  debt  they  purchased  against  him,  amounting  to  nearly  that 
sum.  The  trial  court  held  that  such  a  counterclaim  could  not 
1)0  allowed  in  this  action,  and  directed  a  verdict  for  the  plain- 
tiflF for  the  amount  of  his  demand.  The  exceptions  of  the 
defendants  to  tliat  direction  and  to  the  refusal  of  the  court  to 
submit  certain  matters  to  the  jury,  present  the  only  question 
involved  upon  this  appeal. 

The  defendants  endeavored  to  sustain  the  theory  that  a 
demand  assigned  to  them  by  a  third  person  might  be  counter- 
claimed  against  the  defendants'  cause  of  action,  by  denying 
that  they  received  the  plaintiffs  goods  or  the  proceeds  thereof 
in  a  fiduciary  capacity,  and  by  proving  that  there  were  certain 
general  customs  and  usages  in  that  business  with  reference  to 
receiving,  handling  and  accounting  for  goods  consigned  to 
them  by  shippers,  which  were  usual  among  commission  mer- 
chants, and  that  they  handled  the  proceeds  of  merchandise 
consigned  by  him  to  the  defendants  in  the  fall  of  1895,  in 
accordance  with  those  customs.  The  proof  was  that  it  was 
the  general  custom  to  receive  shipments,  pay  the  charges,  sell 
the  goods  to  the  best  possible  advantage  as  promptly  as  pos- 
sible, render  account  of  sales  to  the  shipper  as  fast  as  ship- 
ments were  closed  out,  and  to  at  once  pay  the  net  proceeds 
by  their  check ;  that  the  goods  were  sold  to  the  best  advantage 
botli  for  cash  and  on  time,  that  they  were  sold  on  credit  only 
to  responsible  parties,  but  if  losses  followed  the  commission 
meichant  was  to  sustain  them ;  that  all  the  receipts  for  prod- 
uce sold  were  placed  in  one  drawer,  from  which  change  and 
deposits  in  the  bank  were  made;  that  the  proceeds  of  the 
particular  property  of  each  shipper  were  not  kept  separate ; 
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that  when  commission  mercbaDts  have  an  account  with  a 
shipper  and  he  consigns  them  goods  and  owes  an  account 
wlien  the  account  of  sales  is  rendered,  it  was  the  custom  to 
deduct  the  amount  from  the  sales  so  rendered ;  that  that  state- 
ment referred  only  to  cases  where  a  shipper  was  overpaid,  or 
where  he  purchased  goods  of  his  factor  which  were  charged 
to  his  account  and  shipments  were  afterwards  received.  In 
such  an  event,  the  sales  were  rendered,  a  statement  of  his 
account  and  of  the  balance  due  was  made,  and  a  check  sent 
for  the  balance.  It  was  not,  however,  proved  that  it  was  the 
custom  of  commission  merchants  to  purchase  other  accounts 
against  their  customers  and  offset  or  counterclaim  them 
against  the  proceeds  of  a  sale  of  their  property,  but  it  was 
proved  that  such  was  not  the  custom. 

The  foregoing  is  in  substance  the  only  evidence  that  was 
given  upon  the  question  of  custom  or  usage.  That  the  testi- 
mony related  to  the  custom  of  the  commission  business  in  the 
city  of  Buffalo  is  quite  obvious.  There  was  no  proof  that 
the  plaintiff  had  any  knowledge  of  such  custom  or  usage, 
except  such  as  arose  from  the  previous  dealings  between  the 
parties.  It  appears  from  the  evidence  that  during  the  fall  of 
1895  and  1896  the  defendants  received  a  number  of  con- 
signments from  the  plaintiff,  and  that  during  that  time,  with 
the  exception  of  the  three  instances  involved  in  this  litigation 
when  accounts  of  sales  were  sent,  a  remittance  for  the  pro- 
ceeds was  sent  in  the  same  letter.  There  was  no  other 
instance  when  the  remittance  did  not  accompany  the  letter 
and  account  of  sale,  and  such  remittances  were  made  immedi- 
ately upon  the  sale  of  a  carload  of  goods. 

Whether,  where  the  usage  sought  to  be  established  relates 
to  a  particular  trade  or  locality,  it  must  appear  that  it  was 
known  to  the  party  before  he  is  bound  by  it  so  as  to  make  it  a 
part  of  his  contract,  or  whether  the  burden  of  proof  is  upon 
him  to  establish  his  ignorance  of  such  usage,  as  to  which 
there  seems  to  be  some  conflict  in  the  previous  cases,  need  not 
now  be  decided,  as  it  is  evident  that  the  course  of  business 
between  the  parties  which  existed  previous  to  the  transactions 
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in  question  was  the  same  as  the  usage  proved  by  the  defend- 
ants. That  usage  or  custom  cannot  be  proved  for  the 
purpose  of  controlling  rules  of  law  or  to  contradict  the 
agreement  between  the  parties,  is  not  and  cannot  be  denied. 
Moreover,  there  was  no  proof  in  this  case  of  any  usage  which 
included  the  right  of  a  factor  to  pay  the  debts  of  his  principal 
to  others  without  his  authority,  or  to  accomplish  that  result 
indirectly  by  purchasing  claims  of  third  persons  against 
him. 

Before  proceeding  further  in  the  discussion,  it  is  proper  to 
consider  the  relation  which  existed  between  the  plaintiff  and 
defendants.  The  defendants  were  commission  agents  or 
factors  of  the  plaintiff  for  the  sale  of  his  goods.  The  relation 
between  a  commission  agent  or  factor  for  the  sale  of  goods 
and  his  principal  is  fiduciary,  and  in  the  absence  of  an  express 
agreement  or  one  implied  from  the  course  of  business  or 
dealing  between  the  parties,  giving  to  the  former  the  right  to 
appropriate  to  his  own  use  the  proceeds  of  sale,  they  belong 
to  the  principal,  subject  only  to  the  lien  of  the  agent  for 
commissions  and  other  advances  and  charges,  and  the  princi- 
pal may  follow  and  reclaim  them  so  long  as  their  identity  is 
not  lost,  subject  to  the  rights  of  a  bonajide  purchaser  for 
value.  Such  agents  cannot  deal  with  the  property  of  tlieir 
principal  or  with  the  proceeds  thereof  as  their  own.  If  in  the 
usual  course  of  business  a  factor  has  been  in  the  habit  of  remit- 
ting proceeds  of  consignments  without  demand  from  the  con- 
signor, it  is  the  factor's  duty  to  remit  the  proceeds  of  future 
consignments  without  waiting  for  demand,  and  a  cause  of 
action  accrues  upon  the  receipt  of  such  proceeds  and  his  fail- 
ure to  remit.  Where  one  intrusts  his  property  to  another  for 
a  particular  purpose,  it  is  received  in  a  fiduciary  capacity,  and 
when  turned  into  money  that  is  also  received  in  the  same 
capacity.  It  does  not  belong  to  the  agent,  and  he  can  law- 
fully exercise  no  power  or  authority  over  it  except  for  the 
benefit  of  his  principal,  and  only  as  authorized  by  him.  If 
the  agent  uses  it  for  his  own  purposes,  or  fails  to  pay  it 
Qver  upon  a  seasonable  demand,  it  is  a  conversion  of  that 
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which  does  not  belong  to  him.  {Baker  v.  ^ew  York 
National  Ex.  Bank^  100  N.  Y.  31 ;  Coin,  Nat,  Bank  of 
Penn,  v.  Heilbronner^  108  N.  Y.  439,  444;  Middleton 
V.  Twombly,  125  K  Y.  520;  Mqfatt  v,  Fulton,  132  N.  Y. 
507,  515.) 

The  cause  of  action  alleged  in  the  complaint  and  established 
on  the  trial  is  witliiu  the  principle  of  these  cases,  and  under 
tlie  provisions  of  section  549  of  the  Code  of  Civil  Procedure 
the  action  is  one  where  the  defendants  could  be  arrested  and 
where  an  execution  against  the  person  might  be  issued  under 
section  1487.  Wliatever  may  have  been  the  rule  as  to  the 
liability  of  fiictors  upon  their  refusal  to  surrender  to  their 
principal  tlie  avails  of  property  consigned  to  them  for  sale 
anterior  to  the  amendment  of  section  549  in  1880,  we  think 
that  amendment  plainly  evinces  an  intent  by  the  legislature 
to  place  an  action  to  recover  money  received  by  a  factor, 
agent,  broker  or  other  person  in  a  fiduciary  capacity  within 
the  category  of  torts,  and  to  secure  to  a  principal  the  same 
rights  and  remedies  that  exist  as  to  other  wrongs  of  a  similar 
character.  In  such  an  action,  under  the  provisions  of  that 
section,  the  important  and  controlling  issue  is  as  to  the  tort  or 
wrongdoing  of  the  defendant.  If  it  is  established,  then  the 
plaintiff  is  entitled  to  a  judgment  in  tort,  and  the  added 
remedy  of  an  execution  against  the  person  of  the  defendant 
is  given.  If  the  tort  be  not  proved,  then  the  plaintiff  cannot 
recover  in  such  an  action,  but  it  is  not  a  bar  to  an  action  on  con- 
tract to  recover  the  money  due  thereon.  Thus,  it  seems  clear 
that  the  legislature  regarded  an  action  brought  to  recover 
money  received  by  an  agent  or  factor  in  a  fiduciary  capacity, 
which  he  refuses  to  deliver  to  his  principal  to  whom  it 
belongs,  as  one  of  tort  and  to  secure  to  a  plaintiff  the  same 
remedies  as  in  actions  for  fraud,  conversion  or  other  similar 
misconduct.  This  is  sustained  by  Moffatt  v.  Fulton  (132 
N.  Y.  507) ;  Rochester  Dhtilling  Co,  v.  O'Brien  (72  Ilun, 
462),  and  Davis  v.  Aikin  (85  Ilun,  554,  556).  If  this  con- 
elusion  is  correct,  it  follows  that  the  trial  court  properly 
refused  to  permit  the  defendants  to  prove  their  alleged  coun- 
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terclaim,  and,  as  there  was  no  conflict  as  to  the  facts,  tlie  court 
properly  directed  a  verdict  for  the  plaintiff. 

There  is  also  another  ground  upon  which  we  think  the 
judgment  in  this  action  should  be  affirmed.  The  relation 
between  the  parties  being  that  of  principal  and  factor,  it 
existed  and  continued  until  the  final  completion  of  the  trans- 
action, which  included  the  deUvery  of  the  proceeds  of  the  sale 
to  the  plaintiff,  and  until  that  was  done  they  were  not  relieved 
from  their  responsibility  as  such.  They  were  still  the  plain- 
tiff's agents  and  bound  by  the  principles  of  law  which  govern 
that  relation. 

An  agent  cannot  deny  the  title  of  his  principal  to  the  sub- 
ject of  the  agency,  nor  protect  himself  against  the  suit  of  the 
principal,  by  setting  up  an  adverse  title  in  a  third  person. 
(Dunlap's  Paley  on  Agency,  10.)  Nor  can  a  trustee  purchase 
debts  against  the  principal  or  estate  of  which  he  is  trustee  for 
his  own  benefit,  or  deal  with  the  estate  for  his  own  emolu- 
ment. (  Van  Home  v.  Fonda^  5  Johns.  Oh.  388.)  "  It  is  an 
elementary  principle  that  an  agent  cannot  take  upon  himself 
incompatible  duties,  and  characters,  or  act  in  a  transaction 
where  he  has  an  adverse  interest  or  employment."  {Murray 
V.  Beard,  102  N.  Y.  505,  508 :  Whitehead  v.  New  York  Life 
Ins,  Co.,  102  N".  Y.  143,  156.)  The  law  prohibiting  a  trustee 
from  purchasing  property  of  his  cestui  que  trust  stands  upon 
the  principle  that  one  who  undertakes  to  act  for  another 
shall  not  in  the  same  matter  act  for  himself.  Such  an  act, 
although  it  may  not  originate  in  any  purpose  to  defraud,  is  a 
constructive  fraud,  because  the  natural  tendency  is  n^ischiev- 
ous  and  harmful. ,  "  The  rule  is  not  limited  in  its  application 
to  those  who  are  trustees  strictly,  holding  the  legal  title  to  the 
thing  purchased.  It  applies  to  agents  and  persons  standing  in 
relations  of  trust  and  confidence  to  others,  which  involves 
duties  inconsistent  with  their  dealing  with  the  property  as 
their  own."  {Ten  Eych  v.  Craig,  62  K  Y.  406,  419; 
MitcheU  V.  Beed,  61  N.  Y.  123 ;  Jlolhrooh  v.  Wight,  24 
Wend.  169.)  Loyalty  to  his  trust  is  the  first  duty  of  an  agent 
to  his  principal.     Fidelity  in  the  agent  is  required,  and  as  a 
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means  of  securing  it,  tlie  law  will  not  permit  him  to  place 
himself  in  a  situation  where  he  may  be  tempted  by  his  own 
private  interest  to  disregard  that  of  his  principal.  Hence,  he 
may  not  place  himself  in  r,.ations  antagonistic  to  him.  He 
may  not  deal  in  the  business  of  his  agency  for  his  own  bene- 
fit. Factors,  like  other  agents  in  whom  trust  and  confidence 
are  reposed,  owe  to  their  principals  a  high  degree  of  fidelity 
and  good  faith.  The  latter  has  the  right  to  demand  from  him 
an  undivided  allegiance  to  his  interests,  and  the  factor  will  not 
be  permitted  to  put  himself  in  a  position  where  his  own  inter- 
ests will  come  in  conflict  with  those  of  his  principal,  (Mechem 
on  Agency,  §§  45i,  456,  1007.)  Under  no  circumstances  c*in 
a  trustee  set  up  a  claim  to  the  trust  property  adverse  to  the 
cestui  que  trusty  nor  can  he  deny  his  title.  (1  Perry  on 
Trusts,  §  433.) 

Under  these  principles  of  law  which  define  the  duties  of 
agents  or  factors  to  their  principal,  we  think  the  defendants 
cannot  justify  the  retention  of  the  plaintiflE's  money,  received 
and  held  by  them  in  a  fiduciary  capacity,  or  defeat  or  diminish 
a  recovery  therefor  by  purchasing  the  claim  of  a  third  person 
against  him.  They  were  not  justified  in  dealing  with  the  pro- 
ceeds of  their  principal's  property  to  their  own  advantage  by 
any  such  course  of  procedure.  Nor  could  they  thus  determine 
the  manner  in  which  the  money  in  their  hands  belonging  to 
the  plaintiff  should  be  employed.  As  was  said  by  Judge 
Vann  in  the  Moffatt  case :  "  After  they  received  the  money 
on  the  notes,  they  had  no  right  to  keep  it,  or  even  to  pay  it 
out  on  his  account,  but  it  was  their  duty  to  at  once  pay  it  over 
to  him.  Tliey  received  it  in  trust  for  him,  and  the  refusal  to 
pay  it  over  I  was  not  a  refusal  to  pay  a  debt,  but  to  deliver 
that  which  belonged  to  him."  Although  the  defendants  were 
the  agents  and  trustees  of  the  plaintiff  for  the  sale  of  his 
goods,  the  collection  of  the  proceeds,  and  to  pay  the  same 
over  to  him,  they  were  in  no  way  constituted  trustees  to  pay. 
his  creditors.^  If  they  might  not  pay  his  creditors  directly,  it 
cannot  be  done  indirectly  by  purchasing  claims  against  him 
and  thereby   discharging  their    liability.     Such  a   doctrine 
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I  would  be  in  conflict  with  every  principle  of  the  law  of  agency 
'  and  repugnant  to  the  general  principles  of  public  policy. 
Such  a  principle  once  adopted  would  sap  the  very  foundation 
of  the  law  of  agency  which  is  based  upon  the  loyalty  and 
fidelity  of  the  agent.  It  would  place  the  principal  in  the 
power  of  his  agent,  not  only  as  to  the  subject  of  his  agency 
but  would  constitute  him  a  trustee  for  the  final  distribution 
among  his  creditors  of  that  portion  of  his  estate.  If  such  a 
doctrine  can  be  maintained  in  this  case,  why  may  it  not  le 
sustained  as  to  attorneys,  collecting  agencies  and  the  various 
other  instrumentalities  employed  in  commercial  transactions 
and  other  enterprises  where  the  employment  of  agents  is 
necessary  2  The  purchase  of  a  claim  against  the  plaintiff  and 
,  an  attempt  by  the  defendants  to  enforce  it  as  a  counterclaim  in 
this  action,  was  clearly  an  effort  by  them  to  deal  with  the 
funds  of  their  principal  for  their  own  benefit,  and  thereby 
they  assumed  a  position  incompatible  with  their  duties,  adverse 
and  antagonistic  to  the  rights  of  their  principal,  and  which 
were  in  direct  conflict  with  his  interest.  This  they  could  not 
legally  do,  and  the  courts  should  not  aid  tliem  in  accomplish- 
ing their  end  by  permitting  such  a  counterclaim. 

We  think  there  was  no  question  of  election  of  remedies 
involved  in  the  case,  and  that  the  court  was  justified  in  reject- 
ing the  defendant's  offer  relating  to  a  former  suit  in  the 
Municipal  Court  which  was  not  tried,  as  the  offer  did  not 
include  tlie  proposition  that  that  action  was  on  contract  and 
not  in  tort. 

For  these  reasons  we  think  the  judgment  of  the  Appellate 
Division  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Judgment  aflirmed. 
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James  K.   Fuller,   Kespondent,   v.   The  City   op  Mount 

Vernon,  Appellant. 

1.  Municipal  Corporation — Liability  for  Damages  for  Illegal 
Alteration  op  Established  Grade  op  Street.  Where  a  municipality 
whose  charter  provides  for  the  alteration  of  the  grade  of  a  street  previously 
established  thereunder,  and  for  a  method  of  indemnity  to  an  abutting  owner 
whose  building  is  injured  thereby,  that  method  must  be  deemed  exclusive, 
and  ii^  without  conforming  thereto,  it  alters  such  grade,  although  such 
alteration  is  effected  in  connection  with  the  paving  of  the  street,  the 
owner  may  maintain  an  action  at  law  against  it  to  recover  the  resulting 
damages. 

2.  Benefits.  Upon  the  trial  of  such  an  action  an  instruction  that  the 
jury  should  "  not  take  into  consideration  at  all  any  supposed  benefits  by 
reason  of  the  change  of  grade  of  the  street,''  and  a  refusal  to  charge  "  that 
it  is  necessary  for  plaintiff  to  show  that  he  has  sustained  damages  which 
exceed  all  benefits  received  by  him"  are  proper  where  there  is  no  evidence 
to  show  that  he  derived  any  benefits  from  the  alteration  of  grade;  any 
benefits  he  may  have  derived  from  t&e  street  having  been  paved  are  cov- 
ered by  the  assessment  therefor,  and  are  not  the  proper  subject  of  an 
offset  against  his  damages  sustained  by  the  wrongful  alteration  of  grade. 

Fuller  V.  City  of  Mount  Vernon,  64  App.  Div.  621,  afllrmed. 

(Submitted  April  11,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  22,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

This  was  an  action  at  law,  brought  to  recover  damages 
inflicted  upon  the  real  property  of  the  plaintiff  by  an  alleged 
illegal  change  of  the  grade  of  Archer  avenue  in  the  city  of 
Mount  Vernon,  upon  which  the  plaintiff's  premises  abutted. 

The  plaintiff  alleged  in  his  complaint,  among  other  things, 
that  the  grade  of  said  avenue  was  established  in  or  about  the 
year  1892,  and  that  the  avenue  was  used  at  that  grade  in  1895 
when  he  built  a  house  upon  his  abutting  premises  and  graded 
them  to  conform  to  the  grade  of  the  avenue  as  previously 
established  ;  that  in  1900  the  defendant  wrongfully  and  with- 
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out  complying  with  the  provisions  of  its  charter  relating  to 
the  alteration  of  grade,  so  changed  the  grade  of  said  avenue 
as  to  raise  it  from  one  to  three  feet  above  that  established  in 
1892,  and  thereby  caused  damage  to  the  plaintiff  to  the 
extent  of  $1,000.  The  answer  contains  substantially  a  gen- 
eral denial. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  the 
judgment  entered  thereon  having  been  unanimously  affirmed 
by  the  Appellate  Division,  the  defendant  appealed  to  this 
court. 

William  J,  Marshall  for  appellant.  The  defendant  city 
carried  out  the  improvement,  which  it  did  under  sections  180 
to  186  of  its  charter  (L.  1892,  ch.  182),  as  it  had  a  perfect 
right  and  power  to  do.  {Farrington  v.  City  of  Mount  Vernoriy 
166  N.  Y.  233.)  If  the  legislature  had  the  power  to  grant 
these  powers  to  the  city  of  Mount  Vernon,  the  city  of  Mount 
Vernon  had  the  right  and  power  to  act  thereunder.  {Koch  v. 
Mayor^  etc.,  152  N.  Y.  75.)  Section  187  of  the  defendant's 
charter  has  no  application  to  any  case  until  plaintiff  first  shows 
that  he  has  erected  buildings  or  other  structures  along  a  high- 
way conforming  with  an  established  grade.  {Fohnshee  v. 
City  of  Amsterdain^  142  N.  Y.  122 ;  Dillon  on  Mun.  Corp. 
§§  990,  993 ;  JRadcliff  v.  Mayor,  etc,,  4  N.  Y.  195  ;  Fitzger- 
ald V.  Quann,  109  N.  Y.  441 ;  Matter  of  Ehrsam,  57  App. 
Div.  275 ;  Jleiser  v.  Mayor,  etc.,  104  N.  Y.  72 ;  Calking  v. 
Baldwin,  4  Wend.  667 ;  Dudley  v.  Mayhew,  3  N.  Y.  9 ;  Smith 
V.  White  Plains,  67  Hun,  81 ;  PeopU  v.  GUon,  76  Hun,  346.) 
Admitting  that  the  work  as  done  on  Archer  avenue  was  not 
done  under  sections  180  to  186  of  the  charter,  but  was  done 
under  section  187,  that  section  provides  in  what  way  the 
damages  of  the  plaintiff  should  be  determined,  and,  such  being 
the  case,  the  court  had  no  jurisdiction.  {Reiser  v.  May  or j 
etc,,  104  N.  Y.  74 ;  SmUh  v.  Vil  of  Wtiite  Plains,  67  Hun, 
81 ;  Matter  of  Ehraam,  87  App.  Div.  272 ;  Calking  v. 
Baldwin,  4  Wend.  667;  Dudley  y,  Mayhew,  3  N.  Y.  9; 
Dillon    on    Mun.  Corp.  §  993.)     The  work  done  by  tho 


1902.]  Fuller  v.  City  of  Mount  Vernon.  249 

N.  Y.  Rep.]  Points  of  counsel. 

defendant  upon  Archer  avenue  was  not  a  regrading.  {Matte?* 
of  JShraam^  37  App.  Div.  275 ;  Farrington  v.  Citi/  of  Mount 

Vernon^  166  N.  Y.  233.)  The  general  grade  of  Archer 
avenue  was  not  changed,  but  said  avenue  was  simply  brought 
to  grade  by  this  improvement.     {Farrington  v.  Citi/  of  Mount 

Vernon,  166  N".  Y.  223 ;  O'Reilly  v.  City  of  Kingston,  1 U 
N.  Y.  439 ;  Whitmore  v.  ViL  of  Tarrytown,  137  N.  Y.  409  ; 
Matter  of  BisseUy  58  App.  Div.  61 ;  People  ex  rel.  v.  Many, 
89  Hun,  138 ;  Kellar  v.  City  of  Mount  Vernon,  23  App.  Div. 
46  ;  Wahaeh  v.  Alher,  88  Ind.  428 ;  Ma^  v.  City  of  Indian- 
apolis,  17  Ind.  267  ;  City  of  Delphi  v.  Evans,  36  Ind.  90  ; 
City  of  Terre  Haute  v.  Turner,  36  Ind.  522.)  Not  only  is 
it  necessary  for  the  plaintiff  to  prove  that  the  "general" 
grade  of  Arclier  avenue  has  been  changed,  but  he  hiust  go 
further  and  show  that  said  change  is  a  "  material "  one. 
{O'lieilly  v.  City  of  Kingston,  114  N.  Y.  439  ;   Whitmore  v. 

VU.  of  Tarrytoxon,  137  N.  Y.  409 ;  Matter  of  Bissell,  57 
App.  Div.  61 ;  Farrington  v.  City  of  Mount  Vernon,  166  N. 
Y.  233.)  With  full  knowledge  of  the  defendant's  proposal 
plaintiff  lies  by,  waits,  suffers  an  important  public  improve- 
ment to  be  made,  without  objection,  on  the  assumption  that  it 
does  involve  a  change  of  grade,  until  he  obtains  all  the  benefit 
which  can  arise  therefrom  and  then  tries  to  attempt  to  collect 
from  the  city  the  damages  alleged  to  have  been  sustained  by 
him.  {Roberts  v.  Supervisors  of  Kings,  3  App.  Div.  366  ; 
People  ex  rel,  v.  Many,  89  Hun,  139.)  The  burden  of  prov- 
ing that  buildings  or  other  structures  had  been  erected  to  con- 
form with  an  established  grade  was  upon  the  plaintiff.  {Far- 
rington V.  City  of  Mount  Vernon,  166  N.  Y.  233.) 

Arthur  M.  Johnson  for  respondent.  The  questions  of  fact 
in  this  case  are  not  open  to  review  in  this  court.  (Code  Civ. 
Pro.  §  191 ;  Szuchy  v.  77.  C  <&  L  Co.,  150  N.  Y.  219 ;  Ayers 
V.  D.,  Z.  (k  W.  R.  R.  Co.,  158  K  Y.  254 ;  Marden  v. 
Dorthy,  160  K  Y.  39;  Reed  v.  McCord,  160  K  Y.  330; 
Meserole  v.  Hoyt,  161  N.  Y.  59 ;  Lewis  v.  Z.  /.  R,  R.  Co.j 
168  N,  Y,  52;  KUiner  v,  T.  4.  /?.  i?.  Co.^  163  N".  Y.  193.) 
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The  corniiion  council  was  without  power  to  change  the  grade 
of  Archer  avenue,  except  after  comphance  witli  the  provisions 
of  section  187  of  the  cliarter.  {Archer  v.  City  of  Mount 
Vernon^  63  App.  Div.  286.)  The  work  done  by  the  city  in 
the  summer  and  fall  of  1900  upon  Archer  avenue  in 
front  of  the  plaintifiPs  premises  constituted  an  alteration 
of  the  grade  of  Archer  avenue  within  the  meaning  of  said 
section  187  of  the  defendant's  charter.  {Jlosmer  v.  City 
of  Gloversvillcy  27  Misc.  Rep.  969.)  The  common  coun- 
cil of  the  defendant  did  not  comply  with  the  provisions 
of  section  187  of  defendant's  charter.  Therefore,  the  change 
of  grade  upon  Archer  avenue  was  illegal  and  the  plaintiff 
was  entitled  in  this  action  to  recover  the  damages  suf- 
fered by  him  from  that  cause.  {Folmshee  v.  City  of  Araster- 
dam^  142  N.  Y.  118.)  The  trial  court  applied  the  correct 
rule  of  damages.  {Francis  v.  Schoelkopf^  53  N.  Y.  152; 
Elwell  V.  Skiddyy  77  N.  Y.  252 ;  Fohnsbee  v.  City  of  Arnster' 
dam^  142  N.  Y.  118.)  The  evidence  shows  conclusively  that 
the  plaintiff  in  this  action  was  not  guilty  of  laches,  or  in  any 
manner  estopped  to  question  the  jurisdiction  of  the  common 
council  to  alter  the  grade  of  Archer  avenue.  {Matter  of 
Sharp,  56  K  Y.  257.) 

« 

Vann,  J.  The  charter  of  the  defendant  confers  power 
upon  its  common  council  to  establish  the  grade  of  streets, 
highways  and  sidewalks.  (§  180.)  It  also  authorizes  that 
body  "  to  alter  the  grade  of  any  street  or  highway  or  any 
part  thereof,"  and  provides  the  method  of  procedure.  This 
method,  among  other  things,  includes  the  making  of  a  profile 
showing  the  intended  alteration,  tiling  it  with  the  city  clerk 
and  publishing  a  notice  that  said  profile  has  been  so  filed, 
together  with  a  notice  of  the  intention  of  the  common  council 
"  to  make  such  alteration."  At  any  time  within  one  year 
after  the  date  designated  in  the  notice  for  the  hearing  of 
objections,  the  common  council,  by  a  vote  of  three-fourths  of 
all  its  members,  may  "  so  alter  such  grade."  If  within  six 
weeks  after  the  vote  "  altering  the  grade  of  any  street  or 
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higliway,"  the  owner  of  any  building  shall  file  with  the  clerk 
a  claim  for  damages  "  arising  from  such  alteration,"  the  com- 
mon council  is  required  to  fix  an  assessment  district  and  apply 
to  the  proper  court  for  the  appointment  of  commissioners  "  to 
estimate  and  assess  such  damages."  (§  187.)  Said  section 
also  provides  that  "  No  building  or  other  structure  shall  be 
deemed  to  have  sustained  damage  by  reason  of  such  alteration 
of  grade,  unless  such  building  or  structure  shall  have  been 
built  with  reference  to  or  to  conform  with  the  previously 
established  grade." 

Upon  the  trial  the  plain tiflp  read  in  evidence  various  resolu- 
tions passed  by  the  common  council  in  1892  and  1893,  to 
establish  the  grade  of  Archer  avenue,  which  is  a  public  high- 
way, about  1,500  feet  long,  with  three  city  blocks  on  either 
side.  A  map  or  profile  was  made  and  filed  witli  the  city  clerk 
and  a  resolution  finally  adopted  establishing  the  grade  of  the 
avenue  in  accordance  therewith.  Plans  and  specifications 
were  prepared  to  carry  the  resolution  into  effect,  competitive 
proposals  received  and  one  of  the  same  was  accepted.  A  con- 
tract was  thereupon  entered  into,  performed  and  paid  for,  the 
final  resolution  having  been  adopted  on  the  6th  of  June,  1893. 

In  1900  the  common  council  took  action  to  regulate,  grade, 
pave  and  otherwise  improve  Archer  avenue.  A  contract  for 
the  improvement  was  entered  into,  the  contractor  performed 
the  work  and  the  city  paid  for  it.  There  was  a  conflict  in  the 
evidence  as  to  the  extent  of  the  change  of  grade,  and  it  was 
admitted  by  the  defendant  upon  the  trial  that  it  did  not  com- 
ply with  section  187  of  the  city  charter  in  altering  the  grade 
of  the  avenue. 

The  plaintiff  built  a  house  in  1895  to  conform  to  the  grade 
of  the  street  as  established  in  1892,  and  the  effect  of  the 
alteration  of  grade  in  1900  was  such  that  he  was  obliged  to 
raise  his  house  and  fill  in  his  lot  so  as  to  conform  to  the  new 
grade.  The  lowest  estimate  of  any  witness  as  to  the  expense 
of  doing  this  work  was  $600,  which  is  the  amount  of  the  ver- 
dict in  his  favor. 

The  alteration  of  grade  was  effected  in  connection  with  the 
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paving  of  the  street  with  macadam,  the  construction  of  gut- 
ters and  tlie  setting  of  curbs,  for  whicli  an  assessment  was 
made  upon  tlie  property  of  the  plaintiff.  He  did  not  seek  to 
set  this  assessment  aside,  but  asked  to  recover  the  damages 
caused  to  his  premises  by  tlie  change  of  grade. 

As  we  read  the  defendant's  charter,  there  cannot  be  an 
alteration  of  the  grade  of  a  street  witliin  the  city  limits,  after 
the  grade  thereof  has  once  been  duly  established  and  the 
abutting  owners  have  built  with  reference  thereto,  without 
compensating  them  for  the  damages  caused  by  the  alteration. 
If  the  defendant  had  proceeded  regularly  to  alter  tlie  grade 
pursuant  to  the  requirements  of  its  charter,  it  would  have 
been  obliged  to  cause  such  damages  to  be  assessed  and  paid. 
As  it  proceeded  irregularly,  the  plaintiff  lost  no  right  by  its 
failure  to  obey  its  charter,  but  could  maintain  an  action  at  law 
to  recover  the  damages.  While  the  charter  does  not  in 
express  terms  make  provision  to  this  effect,  we  think  that  by 
authorizing  the  grade  to  be  established  and  then  providing  a 
method  for  thereafter  altering  the  grade  and  providing  the 
procedure,  the  method  so  provided  was  exclusive,  and  that  the 
defendant  could  not  lawfully  change  the  grade  without  con- 
forming thereto.  Otherwise,  the  provisions  of  section  187 
with  reference  to  compensation,  might  be  evaded  by  the  com- 
mon council,  for  if  they  could  lawfully  alter  the  grade  with- 
out complying  with  that  section,  they  could  alter  it  without 
paying  damages.  This  would  violate  the  theory  of  the  char- 
ter with  reference  to  the  subject,  which  enables  the  city  to 
establish  the  grade  of  a  street  without  the  payment  of  dam- 
ages, but  does  not  permit  it  to  alter  an  established  grade  with- 
out paying  damages  to  abutting  owners  who  have  built  in 
conformity  thereto.  This  construction  seems  to  be  in  accord- 
ance with  the  vie^vs  of  the  learned  counsel  for  the  appellant, 
as  he  says  in  his  brief,  referring  to  said  section :  "  It  clearly 
provides  for  the  payment  of  damages  where  buildings  or  other 
structures  have  been  erected  with  reference  to  an  established 
grade,  and  will  be  damaged  by  reason  of  the  proposed  altera- 
tion of  said  established  grade." 
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We  think  that  the  case  comes  within  the  principle  laid 
down  in  Folmsbee  v.  City  of  Amsterdam  (142  N.  Y.  118), 
where  it  was  held  that  while,  in  the  absence  of  a  statute  pro- 
viding for  compensation,  an  abutting  owner,  whose  land  is 
injured  by  the  change  of  grade  of  a  street  lawfully  made,  is 
without  remedy,  where  the  title  of  such  owner  extends  to  the 
center  of  the  street,  if  the  municipality  illegally  and  wrong- 
fully excavates  or  otherwise  interferes  with  the  street,  it  is 
liable  to  him  for  the  damages. 

The  language  of  Judge  Earl  in  that  case  is  equally  appli- 
cable to  the  case  before  us ;  "  But  the  claim  is  further  'made 
on  behalf  of  the  defendant  that  the  plaiutiflE's  only  remedy 
for  damages  caused  to  him  by  the  change  of  grade  was  that 
given  by  the  section,  to  wit,  the  appraisal  of  the  damages  and 
the  award  of  compensation  by  three  commissioners.  But  the 
remedy  there  provided  can  be  invoked  only  in  the  case  of  the 
lawful  change  in  the  grade  of  the  street.  Where  the  change 
is  utterly  illegal  and  void  there  is  no  authority  for  the 
appointment  of  commissioners,  and  sucli  commissioners,  if 
appointed,  would  have  no  jurisdiction  to  determine  and  award 
the  compensation.  Hence,  the  only  remedy  of  the  plaintiflE 
was  by  action  to  recover  his  damages." 

We  recently  had  occasion  to  consider  section  187,  and,  after 
stating  that,  in  the  case  then  before  us,  "  there  was  no  proof 
that  any  grade  had  been  previously  established,"  we  declared 
that  "  the  obvious  purpose  of  that  section  was  to  permit  the 
alteration  or  change  of  the  general  grade  of  a  street  which  had 
been  previously  established,  where  buildings  or  other  struc- 
tures had  been  erected  with  reference  to  such  grade.  In 
other  words,  the  chief  object  of  that  section  was  to  authorize 
the  change  of  an  established  grade  and  provide  a  method  of 
indemnity  to  persons  whose  buildings  or  structures  were 
injured  by  such  general  alteration  or  change.  But  it  has  no 
application  where,  as  a  mere  incident  of  an  improvement  or 
construction  of  a  street,  the  leveling  of  its  surface  or  bring- 
ing it  to  a  proper  grade  is  required."  {FarrvrhgUm  v.  City 
of  Mount  Vernouy  166  N.  Y.  233,  237.) 
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The  defendant  insists  that  there  was  no  change  of  an  estal)- 
lished  grade,  but,  as  the  Appellate  Division  has  unanimously 
affirmed  the  judgment  entered  on  the  verdict,  we  cannot  read 
the  evidence  in  order  to  see  whether  it  was  sufficient  to 
authorize  the  jury  to  find,  in  accordance  with  the  allegations 
of  the  complaint,  that  tlie  grade  of  the  street  was  established 
in  1892 ;  that  the  plaintiff  built  a  house  and  graded  his  lot  in 
conformity  thereto  in  1895;  that  a  material  alteration  of  the 
grade  was  made  in  1900  without  compliance  with  the  i)rovis- 
ions  of  the  charter,  and  that  the  plaintiff  sustained  damages  to 
the  amount  of  the  verdict  in  consequence  thereof.  The  main 
questions  relied  upon  by  the  appellant  rest  on  the  proposition 
that  the  verdict  is  against  the  weight  of  evidence  or  is  with- 
out any  evidence  whatever  to  support  it,  and  hence  are  not 
before  us.  The  Appellate  Division,  by  affirming  without  dis- 
sent, has  taken  tliose  questions  away  from  us  as  permitted  by 
the  Constitution.  {Ay^chsr  v.  City  of  Mount  Vernon^  63 
App.  Div.  286 ;  171  N.  Y.639.)  The  defendant  did  not  raise 
the  question,  by  any  exception  that  we  can  consider,  whether 
the  alteration  of  grade  was  incidental  to  an  improvement  or 
merely  for  the  purpose  of  bringing  the  avenue  to  the  grade  of 
1892,  and  the  facts  conclusively  established  by  the  action  of 
the  courts  below  limit  our  power  of  review  to  exceptions 
relating  to  the  evidence  and  the  charge  of  the  court. 

The  most  of  the  exceptions  to  the  charge  relate  to  requests 
for  instructions  upon  the  facts  or  as  to  the  effect  of  the  evidence, 
which  we  cannot  consider  owing  to  the  unanimous  affirmance. 
To  many  requests  not  charged  by  the  court  no  exception  was 
taken,  and  the  only  question  properly  before  us  that  requires 
further  discussion,  is  the  rule  of  damages  laid  down  by  the  trial 
judge.  Upon  this  subject,  in  the  body  of  his  charge,  the 
court  instructed  the  jury  that  they  should  "  not  take  into  con. 
sideration  at  all  any  supposed  benefits  by  reason  of  the  change 
of  grade  of  the  street."  To  this  the  defendant  excepted,  and 
it  also  excepted  to  the  refusal  to  charge  "  that  it  is  necessary 
for  this  plaintiff  to  show  that  he  has  sustained  damages  which 
exceed  all   benefits   received  by  him."     While  the  learned 
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counsel  for  the  appellant  argues  that  these  rulings  constitute 
reversible  error,  he  cites  no  authority  to  support  the  position. 

There  was  no  evidence  tending  to  show  that  the  plaintiff 
derived  any  benefit  merely  from  the  alteration  of  ^  grade.  If 
there  were  benefits,  however,  they  did  not  affect  the  property 
of  the  plaintiff,  as  it  must  be  presumed,  in  the  absence  of  evi- 
dence, any  more  than  they  affected  all  other  property  owners 
upon  the  street,  even  where  there  was  no  change  of  grade  and 
consequently  no  damage  from  that  cause.  The  benefits  were 
owing  to  the  paving  of  the  street,  which  was  a  legal  act,  and 
not  to  the  alteration  of  grade,  which  was  an  illegal  act.  The 
plaintiff  has  been  assessed  for  these  benefits  the  same  as  the 
other  property  owners,  and  they  are  not  the  proper  subject  of 
offset  against  his  damages  sustained  by  the  wrongful  altem- 
tion  of  grade.  If  the  grade  had  been  changed  pursuant  to 
the  provisions  of  section  187,  the  plaintiff  would  have  been 
entitled  to  his  damages  without  any  deduction  on  account  of 
the  benefits  derived  from  paving.  If  the  defendant  had  pro- 
ceeded legally,  the  commissioners  appointed  to  estimate  and 
assess  the  damages  could  not  have  considered  any  benefit 
arising  from  the  paving  under  the  provisions  of  the  defend- 
ant's charter.  The  plaintiff  after  paying  for  the  benefits 
according  to  the  assessment  therefor,  should  not  have  them 
deducted  from  his  damages,  and  thus  be  compelled  to  pay  for 
them  twice. 

We  find  no  error,  duly  raised  by  a  proper  exception,  that 
requires  a  reversal,  and  the  judgment  should,  therefore,  be 
aflirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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In   the  Matter  of  the  Appraisal  of  the  Estate  of  Lxjcinda 
A.  Watson,  Deceased,  under  the  Transfer  Tax  Act. 

The  Comptroller  of  the  State  of  New  York,  Appellant; 
The  Young  Men's  Christian  Association  of  Home  et  al., 
Respondents. 

Tax  —  Lbgaciks  to  MifcSioNARY  Societies  and  Chbistian  Associa- 
TION8  not  Exempt  from  Tuamsfer  Tax.  Missionary  societies  and  Chris- 
tian associations  are  not  religious  corporations  within  the  meaning  of  sec- 
tioD  221  of  the  Tax  Law  (L.  1896,  ch.  908,  amd.  L.  1901,  ch.  458)  exempting 
such  corporations  from  the  transfer  tax  imposed  by  that  law,  and  legacies 
to  them  are  subject  to  the  tax  where  the  testator  died  subsequent  to  the 
passage  of  chapter  882  of  the  Laws  of  1900,  which  deprived  such  societies 
of  the  exemption  theretofore  existing  under  section  4  of  the  Tax  Law. 

Matter  of  Watson,  70  App.  Div.  623,  reversed. 

(Argued  May  6,  1902;  decided  May  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  18,  1902,  which  affirmed  orders  of  the  Oneida  County 
Surrogate's  Court  exempting  certain  legacies  from  a  transfer 
tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  li.  Coville  and  Russell  S.  Johnson  for  appellant. 
The  beneficiaries  are  not  religious  corporations  within  the 
meaning  of  section  221  of  the  Tax  Law.  {Matter  of  Lamp- 
son^  33  App.  Di  V.  49  ;  161  N.  Y.  511 ;  Matter  of  Iluntington^ 
168  N.  Y.  399  ;  Matter  of  Salt  us,  N.  Y.  L.  J.,  Feb.  14, 1902 ; 
People  ex  rel.  v.  Feltner,  168  N.  Y.  494.)  The  purpose  of 
these  institutions  is  not  primarily  religious.  {Matter  of 
Zampson,  33  App.  Div.  49 ;  161  K  Y.  511.)  The  rule  is 
applicable  that  statutes  exempting  property  from  general 
taxation  must  be  strictly  construed  against  the  pei'son  or  cor- 
poration claiming  the  exem])tion,  and  if  the  exemption  is  not 
plainly  expressed  it  may  not  be  presumed,  and  the  same  rule 
is  applicable  to  all  corporations,  charitable  or  otherwise. 
{Matter  of  McPhersoUy  104  N.  Y.  306 ;  Matter  of  Vassary 
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127  N.  Y.  1 ;  MaMer  of  EmUm,  113  N.  T.  174 ;  Matter  of 
Huntinffton,  168  N.  Y.  399 ;  City  of  Rochester  v.  Coe^  25 
App.  Div.  305 ;  CaUin  v.  TrusUes,  etc.,  113  N".  Y.  133.) 

(7.  D.  Prescott  for  Young  Men's  Christian  Association  of 
Koine,  respondent.  The  Young  Men's  Christian  Association 
is  a  religious  corporation.  ( Y.  M.  C,  A,  v.  Mayor ^  eto.j  44 
Hun,  102  ;  113  K  Y.  187 ;  JI.  K  S.  Asm.  v.  iV^.  Y.,  4  Hun, 
446  ;  Assn.  for  Colored  Orphans  v.  N'.  P.,  38  Hun,  594;  1^. 
James^  Church  v.  N.  Z.,  41  Hun,  309.)  When  any  doubt 
exists  as  to  liability  to  the  transfer  tax,  the  doubt  should  be 
resolved  in  favor  of  the  person  sought  to  be  taxed.  {The 
Evergreens^  47  N".  Y.  216 ;  Orphams  v.  Mayor^  eto.y  104  N. 
Y.  581 ;  Matter  of  Enston,  113  N.  Y.  174 ;  Matter  of  Vas- 
sar,  127  N.  Y.  1 ;  Matter  of  Stewart^  131  N.  Y.  274;  Mat- 
ter of  Fayerweather^  143  N.  Y.  114;  Matter  of  James^  144 
N.  Y.  6 ;  Matter  of  Bronson,  150  N.  Y.  6 ;  Mattef^  of  Har- 
leek,  161  N.  Y.  211.) 

WiUiam  K.  Harvey  for  the  Missionary  Society  of  the 
Methodist  Episcopal  Church,  respondent.  The  respondent 
missionary  society  is  a  religious  corporation  within  the  clear 
purview,  intent  and  meaning  of  the  law  above  quoted,  and 
entitled  to  exemption  from  transfer  tax  upon  the  legacy 
bequeathed  to  it  under  the  will  of  Lucinda  A.  Watson.  (L. 
1895,  ch.  723,  §  2;  L.  1873,  ch.  175,  §  3.)  This  mission- 
ary  society  is  a  religious  society  or  corporation  because  it  is 
a  branch,  in  fact  a  part  of,  a  great  religious  denomination, 
known  the  world  over  as  the  Methodist  Episcopal  church. 
(L.  1873,  ch.  175,  §§  4,  5 ;  People  ex  rel.  v.  Comrs.,  etc., 
142  N.  Y.  248 ;  Stephenson  v.  Short,  92  N.  Y.  433 ;  H. 
F.  S.  Assn.  V.  Mayor,  etc.,  4  Hun,  446 ;  Matter  of  Smith, 
77  Hun,  134;  Y.  M.  C.  A.  v.  Mayor,  etc.,  44  Hun,  102; 
113  N.  Y.  187  ;•  Assn.  for  C.  0.  v.  Mayor,  etc.,  104  N. 
Y.  581 ;  Matter  of  Miller,  5  Dem.  132.)  Taxes  imposed 
by  the  Taxable  Transfer  Act  are  special  and  not  general  and 
are  to  be  construed  strictly  against  the  government  and  favor- 
able to  the  taxpayer.     {Matter  of  Kiwherly,  27  App.  Div, 
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470;  MatUr  of  Enaton,  113  N.  Y.  174;  Matter  of  Vassar, 
127  N.  Y.  1,  12;  Matter  of  Fayerweather,  143  N.  Y.  114; 
Matter  of  Harlech,  161  N.  Y.  211.)  The  claim  of  the  comp- 
troller that  this  missionary  society  was  not  organized  under 
what  is  now  known  as  the  Religious  Corporation  Law,  or 
could  not  be  so  organized  to-day  and  is,  therefore,  not  a  relig- 
ious corporation,  is  purely  technical  and  unsound.  {Matter  of 
Lampson,  33  App.  Div.  49.) 

Werner,  J.  The  testatrix,  a  resident  of  the  city  of  Bome, 
Oneida  county,  New  York,  died  in  that  city  September  18th, 
1900,  leaving  a  will  bearing  date  June  27th  in  the  same  year, 
and  which  was  probated  November  20th  following.  By  her 
will  she  bequeathed  $500.00  to  the  Young  Men's  Christian 
Association  of  the  city  of  Rome  and  $2,000.00  to  the  Mission- 
ary Society  of  the  Methodist  Episcopal  Church.  Upon  the 
appraisal  of  the  estate  for  the  purpose  of  ascertaining  the 
amount  of  the  transfer  tax  upon  it,  the  appraiser  held  these 
two  legacies  exempt.  His  decision  was  sustained  by  the  sur- 
rogate. The  state  comptroller  thereupon  appealed  to  the 
Appellate  Division,  which  court  affirmed  the  order  entered 
upon  said  decision.  The  comptroller  now  appeals  to  this 
court,  and  the  sole  question  presented  is  whether  the  legacies 
.  to  these  two  corporations  named  are  exempt  from  the  tax  pro- 
vided for  in  section  220  of  the  Tax  Law  (L.  1896,  ch.  908). 
That  section  is  a  part  of  article  10  of  the  Tax  Law,  which 
article  relates  to  taxes  on  transfers  of  property  and,  so  far  as 
material  here,  provides  in  substance  that  a  tax  of  five  per  cent 
shall  be  imposed  upon  the  transfer  of  any  property  by  will, 
of  the  value  of  five  hundred  dollars  or  over,  to  persons  or 
corporations  not  exempt  by  law  from  taxation. 

Prior  to  1896,  article  10  of  the  Tax  Law  was  a  sepal^te 
statute  known  as  the  Transfer  Tax  Law.  In  that  year  it  was 
incorporated  into  the  Tax  Law  together  with  other  statutes 
relating  to  taxation,  the  legislative  intent  being  to  codify  all 
the  statutes  relating  to  that  subject  into  one  consolidated  act 
After  such  consolidation,  section  4  of  the  Tax  Law  provided 
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that  the  real  and  personal  property  of  a  "  corporation  or  asso- 
ciation organized  exclusively  for  the  moral  or  mental  improve- 
ment of  men  or  woman,  or  for  religious,  bible,  tract,  cliaritable, 
benevolent,  missionary,  hospital,  infirmary,  educational,  scien- 
tiiic,  literary,  library,  *  *  *  purposes  "  should  be  exempt 
from  taxation.  As  the  statutes  then  stood,  it  is  conceded  that 
the  legacies  to  these  two  corporations  would  have  been  exempt. 

In  1900,  by  chapter  382  of  the  laws  of  that  year,  the  Tax 
Law  was  amended  by  adding  section  243  to  article  10  thereof. 
That  section  reads :  "  The  exemptions  enumerated  in  section 
four  of  the  Tax  Law,  of  which  this  article  is  a  part,  shall  not 
be  construed  as  being  applicable  in  any  manner  to  the  provis- 
ions of  this  act."  This  law  went  into  effect  before  the  death 
of  the  testatrix.  This  new  section,  it  will  be  observed,  had 
the  effect  of  taking  from  tliese  corporations  the  benefit  of  the 
exemptions  provided  by  section  4,  and  the  legacies  to  them 
are  now  subject  to  tax  {Matter  of  Huntington^  168  N.  Y. 
399),  unless  there  is  some  other  provision  of  the  Tax  Law  by 
which  they  are  exempted.  In  the  codification  of  the  laws 
relating  to  corporations  the  legislature  has  divided  them  into 
classes  and  enacted  separate  statutes  governing  the  organiza- 
tion and  administration  of  each  class.  Among  these  statutes 
are  the  Religious  Corporations  Law  (Laws  1895,  chap.  723 ; 
G.  L.  ch.  42)  and  the  Membership  Corporations  Law  (Laws 
1895,  chap.  559  ;  G.  L.  ch.  43)  The  corporations  in  the  case 
at  bar  must  belong  to  one  or  the  other  of  these  two  classes. 

Section  2  of  the  Religious  Corporations  Law  defines  a 
religions  corporation  to  be  a  corporation  organized  for  relig- 
ious purposes.  We  are  not  much  the  wiser  for  this  definition, 
but  an  examination  of  the  statute  shows  that  its  provisions 
are  devoted  to  the  organization  and  government  of  the  various 
denominational  churches.  When  we  turn  to  the  Membership 
Corporations  Law  (Sec.  30)  we  find  that  corporations  may  be 
created  under  it  "  for  any  lawful  purpose,  except  a  purpose 
for  which  a  corporation  may  be  created  under  any  other 
article  of  this  chapter  or  any  other  general  law  than  this  chap- 
ter," and  section  two  thereof  provides  that  "  neither  the  term 
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membership  corporation,  nor  the  term  membership  corpora- 
tion created  by  special  law,  includes  a  stock  corporation  or  a 
corporation  organized  for  pecuniarj^  profit  or  a  corporation 
subject  to  any  of  the  provisions  of  the  insurance  law.  Sub- 
ject to  such  exceptions  the  term  membership  corporation 
means  a  corporation  hereafter  incorporated  under  this  chapter 
or  heretofore  incorporated  under  any  ^  law  repealed  by  this 
chapter,  but  does  not  include  a  membership  corporation 
created  by  special  law,  and  the  term  membership  corporation 
created  by  special  law  means  a  corporation  created  by  special 
law  for  purposes  of  all  of  which  a  corporation  might  be 
created  under  this  chapter."  These  definitions  indicate  that 
in  the  enactment  of  the  Membership  Corporations  Law  the 
legislature  intended  to  provide  for  the  creation  of  all  such 
corporations  as  cannot  properly  be  created  under  other  pro- 
visions of  the  Corporation  Law.  Missionary  societies  and 
christian  associations  are  not  specifically  named  as  being 
within  the  definition  of  "  membership  corporations,"  but  in 
sections  90  and  91  of  the  Membership  Corporations  Law  we 
find  express  provision  for  the  organization  of  Young  Men's 
Christian  Associations,  and  in  the  prefatory  note  of  the  revis- 
ion commissioners  to  said  chapter,  as  well  as  in  the  appended 
schedule  of  laws  repealed  thereby,  it  is  made  perfectly  plain 
that  all  previous  general  laws  relating  to  the  creation  of  mis- 
sionary societies  and  christian  associations  are  ♦supplanted  by  it. 

It  is  true  that  both  of  the  corporations  at  bar  were  created 
for  purposes  so  closely  allied  to  religion  that  they  may  be 
broadly  classed  as  religious  corporations.  The  objects  of  the 
Young  Men's  Christian  Association  are  stated  to  be  ''  the 
improvement  of  the  spiritual,  mental,  social  and  physical  con- 
dition of  young  men,"  while  those  of  the  Missionary  Society 
are  declared  to  be  "Charitable  and  religious,  designed  to 
diffuse  more  generally  the  blessings  of  education  and  Chris- 
tianity, and  to  promote  and  support  missionary  schools  and 
christian  missions  throughout  the  United  States  and  terri- 
tories, and  also  in  foreign  countries.'" 

But  it  is  also  apparent  that  the  legislature,  in  speaking  of 
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religions  corporations,  has  never  intended  to  include  within 
that  term  any  of  the  numerous  benevolent,  charitable,  philan- 
thropic and  missionary  organizations  created  either  under 
special  laws  or  under  the  general  statutes  repealed  by  the 
Membership  Corporations  Law.  The  history  of  legislation 
relating  to  religious  corporations,  beginning  with  the  first 
statute  (Chap.  18,  Laws  1784)  and  running  through  all  the 
laws  upon  that  subject,  which  finally  culminated  in  the 
Keligious  Corporations  Law  (Chap.  42,  G.  L.)  clearly  shows 
that  it  has  always  been  the  legislative  policy  to  draw  a  distinct 
line  between  religious  corporations  and  such  auxiliary  organi- 
zations as  missionary  societies.  The  latter  were  incorj)orated 
and  governed  under  special  laws  until  1848  in  which  year  the 
general  act  (Chap.  319)  was  passed  for  the  incorporation  of 
charitable,  scientific  and  missionary  societies.  The  classifica- 
tion above  referred  to  has  been  maintained  in  all  of  the  stat- 
utes which  have  succeeded  the  act  of  1848.  In  addition  to 
all  this,  a  study  of  the  statutes  of  this  state  relating  to  taxa- 
tion and  exemptions,  reveals  the  fact  that  organizations  for 
the  mental  and  moral  improvement  of  men  and  women,  as 
well  as  missionary  societies,  have  always  been  referred  to  in 
juxtaposition  with  religious  corporations,  thus  clearly  indicat- 
ing that  the  latter  designation  was  not  designed  to  include 
either  of  the  former. 

This  is  fairly  illustrated  by  subdivision  7,  section  4  of  the 
Tax  Law  which  exempts  from  taxation  the  real  and  personal 
property  "  of  a  corporation  or  association  organized  exclusively 
for  the  moral  or  mental  improvement  of  men  or  women,  or 
for  religious,  bible,  tract,  charitable,  benevolent,  missionary 
*  *  *  purposes."  If  the  term  "religious  corporation" 
had  been  intended  by  the  legislature  to  embrace  missionary 
societies,  or  associations  for  the  mental  and  moral  improve- 
ment of  men  and  women,  there  would  have  been  no  necessity 
for  naming  them  separately  and  specifically  in  the  same  con- 
text, much  less  for  a  distinct  statute  entitled  the  "  Religious 
Corporations  Law"  which  deals  exclusively  with  church 
organizations  as  distinguished  from  the  class  of  corporations 
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to  which  those  at  bar  belong.  This  view  is  reinforced  by  tlic 
provisions  of  section  221  of  the  Tax  Law  as  amended  by  chaj)- 
ter  458,  Laws  1901.  That  section  in  express  terms  exempts 
the  property  of  religious  corporations  from  the  operation  of 
the  Transfer  Tax  Law.  But  the  same  section  exempts  only 
personal  property  other  than  money  or  securities  bequeathed 
to  a  corporation  organized  exclusively  for  the  moral  or  mental 
improvement  of  men  or  women  and  for  missionary  purposes. 
Had  the  legislature  regarded  missionapy  societies  and  chris- 
tian associations  as  religious  corporations,  there  would  have 
been  no  occasion  for  the  special  exemption  which  is  limited 
to  personal  property  ''  other  than  money  or  securities  "  in  the 
case  of  such  societies  and  associations.  The  legislative  policy 
upon  this  subject,  therefore,  seems  to  be  clearly  defined  and  it 
is  our  plain  duty  to  obey  the  legislative  command,  although  in 
doing  so  we  cannot  refrain  from  expressing  our  regret  that 
the  exemptions  in  our  tax  laws  are  not  laid  upon  deeper  and 
broader  foundations. 

The  spirit  of  philanthropy  and  charity  will  not  be  fostered 
or  strengthened,  nor  the  state  enriched,  by  a  system  of  laws 
which  permit  an  opulent  sectarian  church  to  gather  into  its 
coffers,  tax  free,  the  legacies  of  its  donors,  while  the  great 
humanitarian  and  practical  charities  of  the  ago  must  first  yield 
tribute  to  the  state  before  they  can  take  that  which  is  given 
them  to  do  their  good  works.  It  would  almost  seem  as  if  the 
restoration  of  the  ancient  law  of  charitable  uses  by  chapter 
701,  Laws  1893  {AUen  v.  Stevens,  161  N.  Y.  122),  had  been 
overlooked  in  the  subsequent  codification  of  the  statutes  relat- 
ing to  taxable  transfers,  and  it  is  to  be  hoped  that  the  inequities 
and  inconsistencies  of  the  latter  may  soon  give  way  to  a  more 
liberal  and  just  rule. 

The  orders  of  the  Appellate  Division  and  the  surrogate 
should  be  reversed,  with  costs,  and  the  proceedings  remitted 
to  the  Surrogate's  Court  with  directions  to  proceed  thereon. 

Parker,  Ch.  J.,  Gray,  O'Brien,  BARTLErr,  Haioht  and 
CiTLLEN,  JJ.,  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Application  of  Catherine  F.  Mahon,    Y}^        g^l 
Appellant,  for  a  Writ  of  Mandamus  against  The  Board  of 
Education  of  the  City  of  New  York,  Respondent. 

Constitutional  Law  —  New  York  City  —  Laws  op  1900,  Ch.  725, 
Conferring  Pensions  upon  Teachers  who  Retired  Before  Estab- 
lishment OF  Pension  System  Unconstitutional.  Chapter  725  of  the 
Laws  of  1900,  directing  the  board  of  education  of  the  city  of  New  York 
to  place  certain*  persons  who  had  been  retired  as  teachers  before  the 
establishment  of  the  pension  system  by  chapter  296  of  the  Laws  of  1894, 
on  the  list  of  retired  teachers  entitled  to  receive  as  annuities  one-half  the 
salaries  paid  to  them  while  in  service,  and  to  pay  to  them  such  annuities 
from  the  time  of  their  respective  retirements,  not* earlier  than  the  enact- 
ment of  the  statute  of  1894,  is  unconstitutional  so  far  as  it  relates  to 
teachers  who  retired  before  the  enactment  of  that  statute,  it  being  an 
appropriation  of  city  moneys  to  persons  who  had  been  employees  at  a 
time  when  no  pension  system  was  provided  by  law  which  must  be 
regarded  as  a  gratuity  or  extra  compensation  to  a  public  servant,  and 
is,  therefore,  within  the  prohibition  of  section  28  of  article  3  of  the 
Constitution. 

Matter  of  Mohan  y.  Bd.  o/Mucatian,  68  App.  Dlv.  154,  affirmed. 

(Argued  May  6,  1902 ;  decided  May  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 12,  1902,  which  reversed  an  order  of  Special  Terra  grant- 
ing a  motion  for  a  peremptory  writ  of  mandamus  directing 
the  defendant  to  place  the  name  of  the  relator  on  the  list  of 
retired  teachers  entitled  to  receive  as  an  armuity  one-half  of 
salary  paid  her  before  retirement,  and  dismissed  the  proceeding. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jacob  F.  Milt'Cr  and  Charles  A,  Decker  for  appellant.  No 
issue  of  fact  is  raised  by  the  return.  Allegations  on  informa- 
tion and  belief  are  not  sufficient  denials  in  cases  of  mandamus. 
{PeopU  V.  N,  Y.  a  &  R.  B.  R,  li,  Co,,  168  N.  Y.  187 ;  Peojyle 
V.  City  of  Brooklyn,  77  N.  Y.  503.)  Every  presumption  is 
in  favor  of  the  constitutionality  of  the  acts  of  the  legislature. 
An  adverse  doubtful  construction  is  not  sufficient  to  condemn 
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an  act.  (55  N.  Y.  54 ;  50  K  Y.  553 ;  14  Mass.  340  ;  17  N. 
Y.  235 ;  23  Wend.  166 ;  Matter  of  G.  K  Ji.  li.  Co.,  70  N. 
Y.  367.)  The  money  to  be  paid  to  annuitants  present  and 
prospective  is  not  a  salary,  a  gift  or  extra  compensation. 
{Trustees,  etc.,  v.  Rootne,  93  N.  Y.  313.)  The  act  under  con- 
sideration was  a  recognition  of  meritorious  services  rendered 
the  municipality  which  the  legislature  in  its  wisdom  converted 
from  a  moral  obligation  into  a  legal  liability.  The  act  is  a 
public  act  because  it  is  addressed  to  an  arm  o£  the  state  gov- 
ernment and  not  to  an  individual.  {Mayor,  etc.,  v.  Furze,  3 
Hill,  612;  PeopU  v.  Bd.  Suprs.,  51  N.  Y.  406  ;  Peojple  v. 
Davenport,  91  IST.  Y.  585 ;  People  v.  McGloin,  91  N.  Y. 
250 ;  DorouBseau  v.  TJ.  S.,  6  Cranch,  314,  323 ;  Martin  v. 
Mayor,  etc.,  1  Hill,  545 ;  People  v.  Cook,  14  Barb.  290 ;  8  N. 
Y.  67 ;  People  v.  Schermerhorn,  1 9  Barb.  58 ;  Uutson  v. 
Mayor,  etc.,  9  N.  Y.  169 ;  Livingston  v.  Tanner,  14  N.  Y. 
67.)  The  act  is  so  complete  in  all  its  provisions  that  nothing 
judicial  is  required  from  the  board  of  education ;  it  has  no 
discretion  to  exercise.     {People  v.  Com/rs.,  etc.,  149  N.  Y.  26.) 

George  L.  Rimes,  Corporation  Counsel  {Theodore  Con- 
ru>ly  of  counsel),  for  respondent.  The  act  is  unconstitutional. 
{Trustees,  etc.,  v.  Rooine,  93  N.  Y.  313 ;  Fox  v.  M.  cfe  //.  R. 
II.  Society,  165  K  Y.  517 ;  Pennie  v.  Reis,  132  U.  S.  464; 
Frisbee  v.  IL  S.,  157  U.  S.  160 ;  Matter  of  Straus,  44  App. 
Div.  425  ;  Matter  of  Jensen,  44  App.  Div.  509  ;  Matter  of 
Chapman,  57  App.  Div.  583 ;  168  N.  Y.  80.) 

CuLLEN,  J.  By  chapter  296  of  the  Laws  of  1894  there 
was"  enacted  a  provision  for  retiring  and  pensioning  on  half 
pay  male  teachers  in  the  city  of  Kew  York  w^ho  had  served 
thirty-five  years,  and  female  teachers  in  that  city  who  had 
served  for  thirty  years.  The  fund  for  the  payment  of 
these  pensions  was  to  consist  of  fines  and  deductions  from 
teachers'  wages  made  for  any  cause  and  from  donations  or 
legacies  that  might  be  made  to  it.  Chapter  91  of  the  Laws 
of  1898  added  to  the  fund  five  per  cent  of  the  excise  money 
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or  license  fee  belonging  to  the  city  of  New  York.  The  rela- 
tor had  been  a  teacher  in  a  public  school  in  the  city  of  New 
York,  from  which  position  she  retired  in  September,  1892. 
In  1900  an  act  was  passed  (Chap.  725,  laws  of  that  year)  by 
which  the  board  of  education  of  the  city  was  directed  to 
place  the  relator  and  thirty-two  other  teachers,  who  had 
also  been  retired  before  the  establishment  of  the  pension 
system,  on  the  list  of  retired  teachers  entitled  to  receive  as 
annuities  one-half  the  salaries  paid  to  them  while  in  service, 
and  to  pay  to  them  such  annuities  from  the  time  of  their 
respective  retirements  not  earlier  than  the  enactment  of  the 
statute  of  1894.  The  respondent  having  declined  to  place  the 
relator's  name  on  the  list,  this  proceeding  was  instituted  to 
compel  it  to  take  such  action. 

We  agree  with  the  learned  Appellate  Division  in  the  view 
that  the  statute  of  1900  is  unconstitutional  and  approve  the 
able  opinion  delivered  by  that  learned  court.  That  the  excise 
money  appropriated  to  the  pension  fund  is  public  money  is 
plain.  {People  ex  rel.  Einsfeld  v.  Mun^ay^  149  N.  Y.  367; 
Fox  V.  Mohawk  dk  H.  JR,  Humane  Society^  165  N.  Y.  517.) 
I  think  it  is  equally  plain  that  the  proceeds  of  the  fines  and 
deductions  from  teachers'  wages  are  also  public  moneys. 
{Pennie  v.  Reis^  132  U.  S.  464.)  They  certainly  were  the 
moneys  of  the  city  of  New  York  before  they  were  appropri- 
ated to  the  payment  of  teachers'  wages,  and  when  that  appro- 
priation failed  because  through  misconduct  or  absence  the 
teachers  were  no  longer  entitled  to  receive  them,  they  neces- 
sarily remained  the  property  of  the  city.  I  do  not  see, 
however,  how  a  contrary  view  would  help  tlie  relator.  If 
,they  are  to  be  regarded  as  belonging  to  the  teachers  the  legis- 
lature could  not  alter  the  purpose  towards  which  they  were 
originally  devoted.  Being  the  moneys  of  the  city  of  New 
York,  the  question  is  presented  whether  the  legislature  could 
lawfully  appropriate  them  for  pensions  to  persons  who  had 
been  employees  of  the  city  at  a  time  when  no  pension  system 
was  provided  by  law. 

We  think  not.     In  Tovm  of  Guilford  v.  Supervisors  of 
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Cheriango  County  (13  N.  Y.  143)  the  broad  doctrine  was  laid 
down  that  "  The  Legislature  is  not  confined  in  its  appropria- 
tion of  the  public  moneys,  or  of  the  sums  to  be  raised  by  tax- 
ation in  favor  of  individuals,  to  cases  in  which  a  legal  demand 
exists  against  the  state.  It  can  thus  recognize  claims  founded 
in  equity  and  justice  in  the  largest  sense  of  these  terms,  or  in 
gratitude  or  charity  .  Independently  of  express  constitutional 
restrictions,  it  can  make  appropriations  of  money  whenever 
the  public  well  being  requires  or  will  be  promoted  by  it,  and 
it  is  the  judge  of  what  is  for  the  public  good."  This  remained 
the  law  till  1875,  when  the  people  thought  it  necessary  to 
impose  restrictions,  which  was  done  by  the  constitutional 
amendments  adopted  in  that  year.  Section  10  of  article  8  pro- 
vides that  ''  No  county,  city,  town  or  village  shall  hereafter 
give  any  money  or  property,  or  loan  its  money  or  credit  to 
or  in  aid  of  any  individual,  association  or  corporation,"  and 
section  28  of  article  3,  "  The  Legislature  shall  not,  nor  shall 
the  common  council  of  any  city,  nor  any  board  of  supervis- 
ors, grant  any  extra  compensation  to  any  public  officer,  serv- 
ant, agent  or  contractor."  These  amendments  eliminated  all 
considerations  of  gratitude  and  charity  as  grounds  for  the 
appropriation  of  public  moneys,  except  so  far  as  by  article  8 
it  is  provided  that  these  restrictions  shall  not  prevent  the 
municipalities  named  from  making  such  provision  for  the 
aid  and  support  of  their  poor  as  may  be  authorized  by  law. 
The  claim  of  the  relator  falls  in  direct  terms  within  the  restric- 
tions of  section  28  of  article  3.  The  relator  was  a  public 
servant  or  employee  of  the  city  and  the  legislature  has  sought 
to  grant  her  extra  compensation.  The  argument  of  her  coun- 
sel only  emphasizes  the  conflict  between  the  statute  and  the 
Constitution.  He  contends  :  "  The  act  of  1900  is  as  though 
the  State  said  to  the  worn-out  and  decrepit  teachers,  *  You 
have  not  been  paid  enough  for  your  services,  and  we  will  now 
pay  you  what  you  deserve.' "  It  is  exactly  such  action  on  the 
part  of  the  legislature  that  the  constitutional  amendment  was 
intended  to  prevent.  Extra  compensation  is  compensation 
over  and  above  that  fixed  by  contract  or  by  law  when  the 
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services  were  rendered.  No  one  wonld  assert  that  as  between 
private  individuals  there  arises  any  equitable  or  moral  obliga- 
tion to  pay  for  services  more  than  the  stipulated  compensa- 
tion, where  no  services  have  been  rendered  additional  to  those 
contemplated  by  the  contract.  There  was  no  moral  obligation 
on  the  city  of  New  York  to  establish  a  pension  system  in  favor 
of  teachers.  Most  of  the  servants  of  the  state  and  most  of  the 
teachers  in  public  schools  enjoy  no  right  to  be  pensioned  for 
services.  The  question  of  establishing  a  system  of  pensions 
is  one  of  policy,  not  of  obligation.  The  legislature  might 
well  think  that  in  a  large  city  where  teaching  is  adopted  as  a 
calling  to  be  pursued  for  years,  and  often  for  life,  it  would 
be  wise  to  provide  a  system'  of  pensions  as  an  inducement 
both  to  service  at  low  wages  and  also  to  good  conduct  in 
service.  But  these  considerations  have  no  application  to  the 
case  of  officers  or  employees  who  are  not  in  service  at  the 
time  the  pension  system  is  established  or  in  force.  As  to 
such  persons  the  grant  of  a  pension  is  a  mere  gratuity. 

Neither  the  case  of  Gole  v.  State  of  Nefw  York  (102  N.  7. 
48)  nor  that  of  Wrought  Iron  Bridge  Co,  v.  Toion  of  Attica 
(119  N.  Y.  204)  is  authority  to  the  contrary.  In  the  first  case 
the  legislature  had  provided  for  the  compensation  of  the  port 
warden  and  harbor  masters  of  the  port  of  New  York  by  fees 
imposed  on  the  shipping  berthed  at  the  wharves  in  said  port. 
It  was  held  by  the  Supreme  Court  of  the  United  States  that 
the  state  had  no  power  to  impose  this  tax  on  the  vessels,  and 
the  provision  for  the  payment  of  these  officers,  therefore,  fell. 
A.  statute  was  then  passed  which  authorized  the  Board  of 
Claims  to  hear  and  determine  the  claim  of  the  relator  for  his 
services  as  harbor  master.  The  statute  was  held  valid  and  the 
doctrine  of  the  decision,  so  far  as  material  to  the  present  case, 
is  this :  "  It  grants  no  extra  compensation.  It  merely  gives 
jurisdiction  to  hear  and  determine  a  claim  for  reasonable  com- 
pensation for  services  rendered  in  a  case  where  the  compensa- 
tion attempted  to  be  provided  by  law  failed  by  reason  of  the 
invalidity  under  the  Constitution  of,  the  United  States  of  the 
provision  for  such  compensation,  and  the  claimants  had  conse- 
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quently  rendered  beneficial  services,  accepted  and  ratified  by 
the  legislature,  without  any  valid  provision  for  their  compen- 
sation." Here  the  services  of  the  relator  were  rendered  under 
a  valid  provision  for  compensation,  which  was  carried  out. 
In  the  second  case  the  plaintiff  had  built  a  bridge  under  aeon- 
tract  with  the  higliway  commissioners  of  the  town  for  which 
the  town  voted  to  pay.  The  proceedings  which  led  up  to  the 
execution  of  the  contract  were  defective,  and  for  this  reason 
the  plaintiff  failed  in  an  action  brought  against  the  town  to 
recover  the  contract  price.  Subsequently  a  statute  was  passed 
ratifying  the  proceedings  of  the  town  officers,  and  thereupon 
a  new  action  was  brought  in  which  the  plaintiff  recovered  and 
the  recovery  was  affirmed  by  this  court.  This  decision  pro- 
ceeded on  the  ground  that  the  legislature  had  the  power  to 
legalize  the  defective  proceedings  of  the  town  authorities, 
upon  the  faith  of  which  the  plaintiff  had  built  the  bridge,  the 
benefits  of  which  the  town  had  received  and  continued  to 
enjoy.  Had  it  been  an  action  against  a  private  individual 
instead  of  against  a  municipal  corporation,  the  acceptance 
of  the  work  would  have  rendered  the  defendant  liable  even 
though  his  agent  had  had  no  authority  to  contract  for  its 
performance,  and,  therefore,  there  was  resting  on  the  town 
a  clear,  equitable  obligation  to  pay  for  the  bridge.  But 
in  Matter  of  Greene  (166  N.  Y.  485)  the  plaintiff,  the  receiver 
of  a  bank,  had  been  defeated  in  an  action  against  the  county 
of  Niagara  to  recover  for  certain  overdrafts  claimed  to 
have  been  made  by  its  county  treasurer,  and  a  statute  was 
passed  authorizing  the  Supreme  Court  to  appoint  a  referee  to 
rehear  the  plaintiff's  claim.  The  statute  was  declared  void, 
and  it  was  held  that,  as  the  judgment  in  favor  of  the 
county  had  been  on  the  merits  it  was  just  as  much  above  leg- 
islative invasion  as  if  it  had  been  in  favor  of  the  receiver.  So 
in  Matter  of  Chaptnan  v.  City  of  New  York  (168  N.  Y.  80) 
it  was  held  that  a  statute  requiring  the  city  to  repay  a  public 
officer  the  expenses  incurred  by  him  in  successfully  defending  a 
proceeding  to  remove  him  from  office  was  unconstitutional 
and  void.      In  BxLsh  v.  Boa/rd  of  Supervisors  of  Orange  Co, 


1902.]  Sutherland  v.  Albany  Cold  Storage  &  W.  Co.  269 
N.  Y.  Rep.]  Statement  of  case. 

(159  IS.  Y.  212)  it  was  held  that  where  there  is  no  legal  or 
moral  obligation  on  the  part  of  the  town  to  pay,  a  statute 
authorizing  payment  is  in  conflict  with  the  provision  of  the 
Constitution  which  forbids  the  town  giving  any  money  to 
or  in  aid  of  an  individual.  It  would  seem,  therefore,  that 
under  the  authorities,  no  less  than  under  the  express  terms  of 
the  Constitution,  the  statute  before  us  is  invalid. 

The  order  appealed  from  should  be  aflBrmed,  but  without 
costs. 

Parker,  Ch,  J.,  Gray,  O'Brien,  Bartlktt,  Haight  and 
Werner,  JJ.,  concur. 

Order  affirmed. 


Isaac  P.  Sutherland  et  al..  Appellants,  v,  Albany  Cold 
Storage  and  Warehouse  Company,  Respondent. 

Warehousemen  —  Liabtltty  op  Cold  Storage  Company  for  PAiii- 
URB  TO  Maintain  Temperature  Requisite  for  the  Preservation  of 
Property  Stored.  A  cold  storage  warehouse  compaDj,  in  the  absence 
of  an  express  agreement,  impliedly  undertakes  to  maintain  the  necessary 
temperature  required  for  the  preservation  of  property  stored  with  it  by  its 
customers  for  the  time  the  property  remains  stored;  if  its  stock  of  ice  is 
insufficient  for  that  purpose,  it  should  either  replenish  it  or  give  timely 
notice  to  the  customer  to  remove  the  property;  if  it  fails  to  do  either  in  the 
absence  of  circumstances  charging  the  customer  with  knowledge  of  the 
situation,  the  company  is  liable  for  the  damages  resulting  from  a  failure 
to  maintain  the  requisite  temperature. 

Sutherland  v.  Albany  Cold  Storage  db  Warehouse  Co.,  56  App.  Div.  212, 
reversed. 

(Argued  May  9,  1902;  decided  May  20,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  16,  1900,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

The  report  of  the  referee  contains  specific  findings  of  fact 
and  conclusions  of  law  in  separate  paragraphs,  but  are  not 
separately  numbered  or  the  conclusions  specifically  stated  as 
such  as  they  should  have  been.     The  findings  are  as  follows : 

"  That  at  all  the  times  hereinafter  mentioned  the  plaintiffs 
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were  copartners  in  trade  doing  business  at  the  city  of  Albany, 
N.  Y.,  under  the  firm  name  and  style  of  '  I.  P.  Sutherland  & 
Co.' 

"  That  during  all  of  said  times  the  defendant  was  and  still 
is  a  domestic  corporation  and  during  said  times  was  engaged 
in  business  at  the  city  of  Albany,  N.  Y.,  in  storing  eggs  and 
other  perishable  property  in  cold  or  reduced  temperature 
commonly  called '  cold  storage,'  and  had  and  kept  a  warehouse 
at  said  city  for  that  purpose. 

"  That  said  warehouse  consisted  of  two  adjoining  compart- ' 
ments,  one  for  the  storage  of  eggs,  and  the  other  perishable 
property,  herein  termed  the  storage  compartment,  and  the 
other  for  the  storage  of  ice,  herein  termed  the  ice  compart- 
ment, between  which  two  compartments  there  were  openings, 
through  which  openings  tlie  air  from  the  said  ice  compart- 
ment passed  into  said  storage  compartment  and  therein  pro- 
duced and  maintained  a  reduced  temperature. 

"  That  said  warehouse  and  said  compartments  were  well 
and  properly  constructed  for  the  purpose  for  which  they  were 
intended. 

"  That  said  ice  compartment  had  a  capacity  to  hold,  with- 
out being  refilled,  sufiicient  ice  to  maintain  a  temperature  in 
said  storage  compartment  of  from  36  to  38  degrees  Fahren- 
heit from  March  to  the  fore  part  of  September,  and  of  38  to 
52  degrees  from  the  fore  part  of  September  to  the  middle  of 
October 

"  That  at  the  times  the  eggs  hereinafter  mentioned  were 
stored  in  said  stoi*age  compartment  by  the  plaintiffs  the  same 
was  substantially  full  of  ice. 

"  That  by  the  fore  part  of  September,  1894,  the  ice  in  said 
ice  compartment  had,  from  natural  causes,  and  not  by  reason 
of  any  negligence  on  the  part  of  tlie  defendant,  largely  melted 
and  disappeared  so  tliat  there  was  not  enough  ice  therein  to 
maintain  the  temperature  in  said  storage  compartment  as  low 
as  38  degrees  Fahrenheit. 

"  That  a  temperature  not  to  exceed  38  degrees  Fahrenheit  . 
in  said  storage  compartment  was  necessary  to  obtain  the  best 
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results  iu  preserviDg  eggs  thereia,  and  that  that  fact  was  then 
well  known  to  both  the  plaiutifEs  and  the  defendant. 

"  That  from  about  the  tirst  of  September,  1894,  the  quantity 
of  ice  in  said  ice  compartment  continued,  without  fault  of  the 
defendant  and  from  natural  causes,  to  gradually  diminish  by 
melting,  in  consequence  whereof  the  temperature  in  said 
storage  compartments  continued  gradually  to  rise  until  prior 
to  the  11th  day  of  October,  1894,  it  had  risen  to  at  least  52 
degrees. 

"  That  on  or  shortly  prior  to  the  15th  day  of  September, 
1894,  the  plaintiffs  knew  that  the  temperature  in  said  storage 
compartment  had  risen  several  degrees  above  38  degrees 
Fahrenheit,  and  that  such  rise  in  temperature  was  causing  injury 
and  damage  to  the  eggs  placed  by  them  in  said  storage  com- 
partment, and  then  remaining  therein  as  hereinafter  set  forth. 

^'  That  the  evidence  fails  to  establish  that  the  defendant  had 
ice  with  which  to  replenish  the  stock  of  ice  in  said  ice  com- 
partment, or  could  obtain  such  ice,  or  what  the  cost  thereof 
(if  obtainable)  would  have  been. 

"  That  during  the  month  of  April,  1894,  the  plaintiffs,  as 
such  copartners,  with  the  consent  of  the  defendant,  placed  in 
said  ice  compartment  for  storage  therein,  778  crates  of  eggs, 
each  of  which  crates  contained  30  dozens  of  eggs. 

"  That  the  evidence  fails  to  establish  that  any  express  con- 
tract was  made  by  or  between  the  plaintiffs  and  defendant  for 
the  storage  of  said  eggs,  or  fixing  the  compensation  which 
should  be  paid  therefor,  or  the  length  of  time  for  which  they 
should  be  stored  or  the  temperature  which  should  be 
maintained  in  said  storage  compartment. 

"That  by  reason  of  the  rise  of  the  temperature  in  said 
storage  compartment,  as  aforesaid,  so  many  of  said  eggs  as 
remained  in  said  storage  compartment  between  the  fore  part 
of  September  and  the  eleventh  of  October,  1894,  were  dam- 
aged, injured  and  depreciated  in  market  value. 

"  That  such  damage,  injury  and  depreciation  amounted  to 
many  hundred  dollars. 

"  That  such  damage,  injury  and  depreciation  continued  in 
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an  increasing  ratio  from  said  fore  part  of  September  until  said 
eleventh  of  October,  1894. 

•'  That  the  evidence  fails  to  show  how  much  of  such  injury, 
damage  or  depreciation  occurred  prior  to  tlie  time  when  tlie 
plaintiflEs  had  knowledge  that  the  temperature  in  said  ice  com- 
partment had  risen  above  the  point  best  fitted  for  the  preserva- 
tion of  said  eggs,  to  wit,  about  the  middle  of  September,  1894, 
and  how  much  thereof  occurred  thereafter. 

"That  from  time  to  time  in  the  months  of  September  and 
October,  the  plaintiflEs  removed  portions  of  said  eggs  from 
said  storage  compartment,  and  at  all  times  were  at  liberty  to 
do  so  without  let  or  hindrance  from  the  defendant. 

"  That  the  last  of  said  eggs  were  removed  from  said  storage 
compartment  by  the  plaintiflEs  on  the  11th  day  of  October, 
1894. 

"  That  before  any  of  said  eggs  were  placed  therein  one  of 
the  plaintiflEs  examined  said  warehouse  and  ascertained  the 
form  and  manner  of  its  construction  and  the  extent  to  which 
the  ice  compartment  thereof  was  filled  with  ice. 

"That  the  defendant  owed  no  duty  to  the  plaintiflEs  to 
replenish  the  ice  in  said  ice  compartment,  or  to  maintain  a 
lower  degree  of  temperature  in  said  storage  compartment  than 
could  be  maintained  therein  by  the  ice  stored  in  said  ice  com- 
partment at  the  time  said  eggs  were  placed  in  said  storage 
compartment. 

"That  the  evidence  fails  to  establish  that  the /defendant 
neglected  the  performance  of  any.  duty  which  it  owed  to  the 
plaintiflEs  in  the  care  or  storage  of  said  eggs  by  reason  whereof 
said  eggs  or  any  of  them  were  in  any  way  injured,  damaged 
or  depreciated  in  value. 

"  That  the  plaintiflEs  are  not  entitled  to  recover  judgment 
herein  against  the  defendant  for  any  sum  whatever. 

"  That  the  defendant  is  entitled  to  recover  a  judgment 
herein  against  the  plaintiflEs,  dismissing  the  complaint  upon 
the  merits. 

"  And,  I  therefore  direct  that  judgment  be  entered  herein 
accordingly." 
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Judson  S.  Laridon^  J,  S,  Frosty  S.  J.  Daring  and  L,  C, 
Warner  for  aj)pe]laTit8'.     Upon  the  facts  found  by  the  referee 
and  admissions  in   defendant's  answer  the  judgment  sliould 
be  reversed.     {Roberts   v.   WhitCy  73  N.  Y.  375.)     The  ref- 
eree  erred   in   holding   "that  tlie  defendant  owed  no   duty 
to  the  plaintiffs  to  replenish  the  ice  in  the  ice  compartment, 
or  to  maintain  a  lower  degree  of  temperature  in  said  storage 
compartment  than  could  be   maintained    therein   by  the  ice 
stored  in  said  ice  compartment  at  the  time  said  eggs  were 
placed    in   said   storage   eomi3artment."     {Paige   v.    Wi/let, 
38  N.  Y.  28  ;  Smith  v.   Coe,  63  N.  E.  Eep.    57 ;  Ferris   v. 
Hard,   135   N.    Y.    35^1:;   Ilygatt  v.    Coe,  124  K  Y..212; 
Wilson  V.  Z.  Co.,  47  App.  Div.  327  ;  G.  IF.  Co,  v.  Maxfield,  8 
Misc.  Rep.  308  ;  Hyde  v.  Jf.  R,  Co,,  144  Mass.  432 ;  Leidy  v. 
.  Q.  C  C  S.  Co,,  180  Penn.  St.  323  ;  //.  7.  cfe  C  S.  Co.  v.  Jordan 
Co,,  57  N.  E.  Rep.  575 ;  Hunter  v.  B.  C,  JS.   Co.,  75  Minn. 
408.)   The  defendant,  as  a  mere  bailee  for  compensation  or  hire, 
was  bound  to  exercise  a  high  degree  of  care,  or,  what  is  the 
same  thing,  is  liable  for  ordinary  negligence.     {Ouderhirlc  v. 
C  Nat.  Bank,  119  N.  Y.  263 ;  RolerU  v.  Deposit  Co.,  123 
N.  Y.  57 ;  Joi\^s  v.  Morgan,  90  N.  Y.  4 ;  Isham  v.  Post,  141 
N.  Y.  100  ;  Price  v.  Oa  Nun,  11   Misc.  Rep.  74.)    The  find- 
ings relied  upon  to  excuse  defendant's  non-performance  do 
not  excuse  or  justify  it.     {Herter  v.  Mullen,  159  N.  Y.  28 ; 
Stewart  v.  Stmie,  127  N.  Y.  500  ;  Harmony  v.  Bingham,  12 
N.  Y.  99  ;  Dexter  v.  Norton,  47  X.  Y.  62 ;  B.  i&  L.  L.  Co.  v. 
B.  Land  Co.,  165  N.  Y.  247.)     The  referee  erred  in  finding 
"That  the   evidence   fails   to   establish    that  the  defendant 
neglected  the  performance  of  any  duty  which  it  owed  to  the 
plaintiffs  in  the  care  or  storage  of  said  eggs  by  reason  whereof 
(i.  e.,  neglect)  said  eggs,  or  any  of  them,  were  in  any  way 
injured,  damaged  or  depreciated  in  value."     {Dale  v.  Brink- 
erhoff,  7  Daly,  45;  F,  Co.  v.  Leonard,  22  Misc.  Rep.  120; 
Griggs  v.  Day,  158  K.  Y.  1  ;  Jerome  v.  Q.  C,  C.  Co.,  163  N. 
Y.  351 ;  Ostrom  v.  Gree7ie,  161  N.  Y.  353 ;  O'Brien  v.  £. 
R.  B.  Co.,  116  ]Sr.  Y.  539.) 

Eicgene  D.  Flanigan  for  respondent.     Under  the  issues 
raised  by  the  pleadings  that  defendant  conducted  a  summer 
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storage,  and  the  found  fact,  which  is  harmonious  therewith, 
the  judgment  should  be  affirmed.  {Mijgatt  v.  Coe^  124  N.  Y. 
12.)  The  facts  found  by  the  referee  sustain  the  judgment  dis- 
missing tlie  complaint.  {Marden  v.  Dorihy^  160  N.  Y.  39 ; 
Dean  v.  Driggs,  137  N.  Y.  274 ;  Blanchardw  Ely,  21  Wend. 
342  ;  Oriffin  v.  Colver,  16  N.  Y.  494 ;  White-  v.  Miller,  71  N. 
Y.  133 ;  Hamilton  v.  McPherson,  28  K.  Y.  72 ;  Johnson  v. 
Meeker,  96  N.  Y.  97  ;  Allen  v.  McConihe,  124  N.  Y.  342, 
347 ;  Dodds  v.  IlaTces,  114  N.  Y.  254.)  The  finding  of  fact 
"that  the  evidence  fails  to  establish  that  the  defendant  neg- 
lected the  performance  of  any  duty,  which  it  owed  to  tlie 
plaintiffs  in  the  care  or  storage  of  said  eggs,  by  reason  whereof 
said  eggs,  or  any  of  tliem,  were  in  any  way  injured,  damaged 
or  depreciated  in  value,"  is  conclusive  upon  tliis  court.  {Laid- 
law  V.  Sage,  158  N.  Y.  73 ;  Marden  v.  Dorthy,  160  N.  Y. 
39,  45  ;  Hilton  v.  Frnst,  161  N.  Y.  226 ;  KreleUr  v.  Aul^ 
hack,  169  N.  Y.  372 ;  WiUetts  v.  Hatch,  132  N.  Y.  41  ;  Otider- 
Jcirh  v.  a  N,  Bank,  119  :N^.  Y.  263  ;  Clark  v.  N.  S.  <&  Z. 
Bank,  164  N".  Y.  198 ;  Rvjypert  v.  Brooklyn  7/.  i?.  R.  Co,, 
54  N.  Y.  90,  93 ;  Constant  v.  University  of  Rochester,  133 
N.  Y.  640  ;  Shultz  v.  Hoagland,  85  N.  Y.  464 ;  Morris  v.  Tal- 
cott,  96  N.  Y.  100  ;  Shotwell  v.  Dixon,  163  N.  Y.  42.)  There 
was  no  error  committed  by  the  referee  in  finding  "  that  the 
defendant  owed  no  duty  to  the  plaintiffs  to  replenish  the  ice 
in  said  ice  compartment,  or  to  maintain  a  lower  degree  of  tem- 
perature in  said  storage  compartment  than  could  be  maintained 
therein  by  the  ice  stored  in  such  storage  compartment  at  the 
time  said  eggs  were  placed  in  such  storage  compartment." 
{Knowles  v.  A,  R,  R.  Co,,  4A  Am.  Dec.  224;  Brown  v. 
Hitchcock,  28  Vt.  452;  Co^oUs  v.  Pointer,  26  Miss.  253; 
Aldrichv,  B,  R,  Co,,  108  Mass.  31;  Knapp  v.  Curtis,^ 
Wend.  60 ;  3  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  742  ;  28  Am. 
&  Eng.  Ency.  of  Law  [1st  ed.],  648 ;  Lamh  v.  C,  R,  R.  cfe  T. 
Co,,  46  N.  Y.  271  ;  Russell  v,  iY.  //.  S,  Co.,  50  N.  Y.  121 ; 
Heimnan7i  v.  Heard,  62  N.  Y.  448  ;  Whitworth  v.  E.  Ry,  Co,, 
87  N.  Y.  413.)  The  findings  and  the  issue  as  raised  by  the 
pleadings  show  that  defendant  performed  its  full  duty  to  plain- 
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tiflEs.  {Stewart  v.  Stone,  127  N.  T.  500 ;  Dexter  v.  JVortoV', 
47  N.  Y.  62  ;  LoriUard  v.  Clyde,  142  K  Y.  456 ;  Worth  v. 
Edmonds,  52  Barb.  40 ;  B.  L.  Co.  v.  Belleview,  165  N.  Y. 
247;  Spalding  v.  Roosa,  71  N.  Y.  40;  Clark  v.  Gilbert,  20 
N.  Y.  279 ;  Jones  v.  c/t^^,  4  N.  Y.  411 ;  Wolfe  v.  Hmirs,  24 
Barb.  174 ;  Ilert^  v.  Mullen,  159  N.  Y.  28.) 

Haight,  J.  The  defendant,  being  engaged  in  the  keeping 
of  a  cold  storage  warehouse  for  the  preservation  of  eggs  and 
other  perishable  property,  in  the  absence  of  an  express  con- 
tract, impliedly  undertook  to  maintain  the  necessary  temper- 
ature required  for  the  preservation  of  such  property  as  should 
be  stored  with  it  by  its  customers.  The  required  temperature 
for  the  preservation  of  eggs  is  about  thirty-eight  degrees 
Fahrenheit.  This  was  the  temperature  in  the  warehouse  at 
tlie  time  the  plaintiflEs  placed  their  eggs  therein.  This  tem- 
perature was  maintained  until  about  the  first  of  September, 
when  by  reason  of  the  melting  of  the  ice  in  the  compartment 
in  the  storehouse  the  temperature  rose  until  it  reached  at  least 
fifty-two  degrees  prior  to  the  11th  day  of  October,  at  which 
date  all  of  the  eggs  were  finally  removed.  The  damages  com- 
plained of  resulted  from  this  rise  of  the  temperature  in  the 
storehouse  and  we  tliink,  under  the  findings  of  fact  as  made, 
the  plaintiffs  were  entitled  to  recover  damages. 

The  referee  appears  to  have  reached  the  conclusion  that 
the  defendant  owed  no  duty  to  the  plaintiffs  to  replenish  the 
ice  in  the  ice  compartment  or  to  maintain  a  lower  degree  of 
temperature  than  could  be  maintained  by  the  ice  stored  at 
the  time  the  eggs  were  placed  in  storage.  And  also  that  the 
defendant  neglected  the  performance  of  no  duty  which  it 
owed  to  the  plaintiffs  in  the  matter. 

We  think  these  conclusions  are  not  warranted  by  the  facts 
as  found.  The  defendant  had  the  care,  custody  and  control 
of  its  warehouse  and  of  the  ice  therein,  and  knew,  or  ought  to 
have  known,  the  amount  of  ice  that  remained  in  the  compart- 
ment from  time  to  time.  If  at  any  time  the  ice  had  become 
melted  and  so  reduced  in  quantity  that  the  necessary  tempera- 
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ture  for  the  preservation  of  the  property  could  not  be  main- 
tained the  defendant  sliould  have  supplied  more  ice,  or  if  this 
was  impracticable,  should  have  given  timely  notice  to  the 
plaintiffs  to  remove  their  property  before  they  had  suffered 
damages  by  its  deterioration.  It  is  true  that  the  plaintiffs,  or 
one  of  them,  inquired  as  to  the  quantity  of  ice  on  hand  before 
placing  their  eggs  in  storage  and  were  advised  that  the  com- 
jmrtments  were  then  full,  but  it  does  not  appear  that  the 
plaintiffs  knew  of  the  melting  or  wasting  of  the  ice  to  such  an 
extent  as  to  injure  their  property  until  about  the  middle  of 
September,  when  they  entered  the  warehouse  and  found  that 
the  temperature  had  risen  far  above  that  required  and  that 
their  eggs  had  commenced  to  deteriorate.  Whether  the  plain- 
tiffs could  after  that  time  have  removed  and  disposed  of 
their  eggs  sooner  than  they-  did  is  not  found  nor  is  it  impor- 
tant to  here  determine,  for  they  had  at  that  time  already 
suffered  some  damages  without  knowing  that  the  temperature 
had  been  permitted  to  rise  above  the  point  that  was  required 
for  the  preservation  of  their  property. 

The  defendant  contends  that,  under  the  allegations  of  the 
complaint,  the  defendant  undertook  to  furnish  cold  storage 
only  during  the  summer  months,  and  that,  having  furnished 
the  requisite  temperature  until  the  first  of  September,  it  was 
no  longer  liable.  The  referee,  however,  has  found  as  facts 
that  there  was  no  express  contract  as  to  the  length  of  time  for 
which  the  eggs  should  remain  in  storage.  We  must,  there- 
fore, assume  that  it  was  a  continuing  contract  until  it  was 
terminated  by  one  of  the  parties,  either  by  the  removal  of  the 
eggs  by  the  plaintiffs,  or  notice  to  do  so  by  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parkkr,  Ch.  J.,  Gray,  O'Brien,  Bartletf  and  Cullen, 
J  J.,  concur ;  Werner,  J.,  absent. 

Judgment  reversed,  etc. 
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Mary  Jane  Sproule,  as  Trustee  under  tlie  Will  of  James 
Sproule,  Deceased,  Kespondent,  v.  Sarah  Davies  et  al., 
Defendants. 

Morris  Jacobs,  Appellant. 

Constitutional  Law  —  Vendor  and  Pukchaser  —  Foreclosure 
Sale  in  Kings  County  by  Referee  Instead  of  Sheriff  Does  not 
Affect  the  Title.  Chapter  167  of  the  Laws  of  1889,  amerding  chap- 
ter 439  of  the  Laws  of  1876,  and  requiring  sales  of  real  estate  in  Kings 
county  under  judgment  or  decree  to  be  made  by  the  sheriff,  except  in 
cases  therein  specified,  does  not  conflict  with  article  6  of  the  Constitution, 
providing  ''That  there  shall  be  the  existing  Supreme  Court  with  gen- 
enil  jurisdiction  in  law  and  equity,"  and  is  valid.  A  direction,  hpwever, 
made  by  the  court  of  its  own  motion  in  a  judgment  of  foreclosure  that 
the  sale  should  be  made  by  a  referee  instead  of  the  sheriff,  while  a  viola- 
tion of  the  statute,  constitutes  a  mere  irregularity  which  does  not  affect 
the  title  of  the  purchaser,  nor  docs  it  entitle  him  to  be  relieved  from  his 
purchase. 

Sproule  V.  Davies,  69  App.  Div.  502,  affirmed. 

^Argued  May  6,  1902;  decided  May  20,  1902.) 

* 

Appeal  from  an  order  of  tlio  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1902,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  relieve  an  assignee  of  the  purchaser  at  a 
foreclosure  sale  from  taking  title. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  T.  Iloi'will  for  appellant.  The  law  requiring  the 
sheriff  to  sell  is  constitutional  and  a  sale  made  in  violation 
thereof  is  "  unauthorized  and  void."  {Kerrigan  v.  Force^ 
9  Ilun,  185 ;  68  N.  Y.  381 ;  Matter  of  ViL  of  Middle- 
town,  82  N.  Y.  199  ;  People  ex  ret,  v.  Cinssey,  91  N.  Y.  640  ; 
Board  of  Supervisors  v.  Allen,  99  N.  Y.  538;  Fergicaon  v. 
Ro88,  126  N.  Y.  464 ;  People  e^  rel  v.  Miirray,  149  N.  Y. 
373.)  A  purchaser  on  a  partition  or  foreclosure  sale  has  a 
right  to  expect  that  he  will  acquire  a  good  title,  and  the  law 
presumes  that  he  bids  with  that  object  in  view.     {Jordan  v. 
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roillon,  77  N.  Y.  518.)  The  title  is  not  marketable. 
{Brolraw  v.  Duffy^  165  N.  Y.  391.)  A  purehaaer  of  land  at 
a  judicial  sale  is  entitled  to  a  marketable  title  and  one  free 
from  reasonable  doubt  as  to  its  validity.  {Brokaw  v.  Duffy^ 
165  N.  Y.  391  ;  Greenhlatt  v.  Herraann,  144  N.  Y.  13 ; 
Toole  V.  Toole,  112  N.  Y.  333  ;  Fleraiuff  v.  Bumham,  100 
N.  Y.  1 ;  Ilecker  v.  Sextori'^  43  Ilun,  593 ;  Lake  v.  Kesael^  64 
App.  Div.  540.)  A  purchaser  at  a  judicial  sale  thereby 
becomes  a  party  to  the  record,  and  stands  in  the  same  relative 
position  as  a  party  to  the  action,  so  far  as  making  motions  in 
the  action  is  concerned.  {Rice  v.  Barrett^  102  N.  Y.  162  ; 
Brokaw  v.  Duffy,  165  N.  Y.  391.) 

//.  C.  M.  Ligraham  for  respondent.  The  sale  made  by 
the  referee  was  valid.  {Kerrigan  v.  Force,  68  N.  Y.  381 ; 
Ahhott  V.  Curran,  98  N.  Y.  665 ;  Woodhull  v.  Little,  102 
N.  Y.  165.)  The  act  of  1876  as  amended  by  the  act  of  1889 
is  directory  merely  and  not  mandatory.  (17  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  961 ;  E,  cfe  O.  E.  Go,  v.  Silert,  97 
Ala.  393 ;  Matter  of  Davies,  168  N.  Y.  89  ;  Jenkins  v.  Put- 
nam,  106  N.  Y.  272.)  Titles  derived  through  a  sale  by  a 
referee  appointed  in  disregard  of  the  SheriflPs  Act  are  not 
considered  unmarketable.  {Ahhott  v.  Curran,  98  N.  Y.  668 ; 
Dickenson  v.  Dickey,  14  Hun,  617.)  Chapter  439  of  the 
Laws  of  1876,  if  mandatory,  is  unconstitutional.  (Const,  of 
N.  Y.  art.  4,  §  6 ;  PeopU  v.  NichoU,  79  JST.  Y.  582 ;  Alex- 
ander V.  Bennett,  60  N".  Y.  204;  Popfinger  v.  Yutte,  102 
N.  Y.  42;  Mussen  v.  A.  G,  Works,  63  Hun,  367;  Daniels 
V.  Tearney,  102  U.  S.  418 ;  Applegate  v.  Lexington.,  117  U. 
S.  267 ;  Simmons  v.  Saul,  138  U.  S.  454 ;  People  v.  Sturte- 
vant,  9  N.  Y.  267 ;  Hatter  of  Cooper,  22  N.  Y.  67 ;  Strike 
v.  Kelly,  2  Den.  323.) 

CuLLEN,  J.  The  application  of  the  appellant  is  based  on 
an  irregularity  in  the  proceedings  in  that  the  judgment 
directed  the  sale  to  be  made  by  a  referee  appointed  by  the 
court  instead  of  by  thcj  sheriff  of  the  county  of  Kings,  as 
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required  by  chapter  439,  Laws  of  1876,  amended  by  chapter 
167,  Laws  of  1889.  The  amended  statute  reads:  ^' All  sales 
of  real  estate  made  in  the  county  of  Kings  under  judgment 
or  decree  of  any  court,  except  sales  in  actions  of  partition, 
and  where  the  sheriff  of  said  county  is  a  party,  and  except- 
ing where  all  the  parties  to  the  suit,  both  those  who  do  and 
those  who  do  not  appear,  shall  execnte  and  tile  a  written 
stipulation  in  due  form  consenting  to  a  sale  by  a  referee,  shall 
be  made  by  the  slieriff  of  the  said  county  of  Kings."  No 
consent  to  the  appointment  of  a  referee  was  made  by  any 
party.  The  judge  at  Special  Term  of  his  own  motion  inserted 
in  the  decree  tlie  name  of  a  referee  in  the  place  of  tlie  sheriff 
of  tlie  county,  presumably  on  the  theory  that  the  statute 
was  an  unconstitutional  invasion  of  the  prerogatives  of  the 
court. 

We  have  no  doubt  as  to  the  constitutionality  of  tlie  statute, 
or  that  the  judge  at  Special  Term  should  have  complied 
with  its  provisions.  Shortly  after  the  enactment  of  the  origi- 
nal statute  a  proceeding  was  brought  to  test  its  validity,  and 
its  constitutionality  was  affirmed  by  this  court.  {Kerrigan  v. 
Force^  68  N.  Y.  381.)  The  amended  statute  is  subject  to  no 
criticism  not  equally  applicable  to  the  law  before  the  amend- 
ment. But  the  attack  now  made  on  it  is  on  a  different  ground 
from  that  considered  in  the  Kerrigan  case.  It  is  contended 
that  the  act  is  in  conflict  with  the  provisions  of  section  6, 
article  VI  of  the  Constitution  which  provides :  '*'  There  shall 
be  the  existing  supreme  court,  with  general  jurisdiction  in 
law  and  equity."  We  think  the  claim  is  without  force. 
Prior  to  the  Constitution  of  1846,  of  which  the  judiciary 
article  of  1869  was  merely  aii  amendment,  the  courts  did  not 
as  a  rule  possess  the  appointment  of  the  officers  by  whom 
their  mandates  and  decrees  were  executed.  The  judgments 
of  the  common-law  courts  were  enforced  by  the  sheriff,  and 
in  case  of  his  disqualification  by  the  coroner,  a  practice  which 
obtains  to  this  day.  Sales  under  decrees  in  chancery  were 
made  by  masters  in  chancery,  officers  appointed  by  the  gov- 
ernor on  continrmtion  by  the  senate.     (1  R.  S.  p.  106,  §  1.) 
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The  authority  of  the  court  to  appoint  referees  to  sell  seems  to 
have  been  derived  from  section  77  of  the  Judiciary  Act  of 
1847  (Chap.  280).  (See  Kriickerbacker  v.  Eygleston^  3  How. 
Pr.  130.)  Therefore,  such  appointments  were  no  part  of  tlie 
former  jurisdiction  either  of  the  Supreme  Court  or  of  the  Court 
of  Chancery.  This  statement  does  not  apply  to  the  appoint- 
ment of  referees  to  hear  and  determine  actions.  We  agree 
with  the  view  of  Judge  Bartleft  in  the  court  below  that 
referees  to  sell  are  administrative  officers  rather  than  judicial, 
except  in  the  broad  sense  of  the  latter  term  as  including  all 
matters  connected  with  the  administration  of  justice  or  the 
action  of  the  courts.  Matter  of  Cooper  (22  X.  Y.  67)  is 
authority  for  the  proposition  tliat  in  its  admission  of  attorneys 
and  counselors  the  Supreme  Court  acts  judicially  in  the  sense 
to  which  I  have  referred.  But  it  is  also  authority  for  the 
further  proposition  that  the  Constitution  of  1846  did  not 
restrict  the  power  of  the  legislature  to  prescribe  the  manner 
of  and  the  qualifications  for  the  admission  of  attorneys. 

But  though  we  are  clear  that  the  act  is  constitutional  and 
that  it  was  tlio  duty  of  any  judge  holding  court  to  comply 
with  the  legislative  mandate,  we  think  the  departure  from  it 
in  this  case  did  not  aflFect  the  validity  of  the  judgment  or  the 
title  acquired  by  the  purchaser.  Had  any  of  the  parties 
to  the  action  appealed  from  the  provision  of  the  judgment 
directing  the  sale  by  the  referee  it  doubtless  would  have 
been  reversed  and  the  sale  ordered  to  be  made  by  the 
sheriff.  It  may  be  also  that  if  a  party  to  the  action  had 
promptly  moved  to  set  aside  the  sale  the  motion,  would  have 
been  granted.  But  no  such  application  was  made.  The 
parties  are  satisfied  with  the  sale  and  resist  the  motion  of  the 
purchaser  to  be  relieved  from  it.  In  Ahhott  v.  Owrrari  (98 
N.  Y.  665)  a  sale  having  been  made  by  a  referee  in  violation- 
of  this  statute  before  its  amendment,  this  court  held  that  such 
violation  constituted  a  mere  irregularity  which  did  not  affect 
the  title  of  the  purchaser  nor  entitle  him  to  be  relieved  from 
his  purchase.  That  decision  controls  the  disposition  of  the 
prescHt  case.     Doubtless  on  its  authority  many  titles  have 
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been  passed  in  Kings  countj.  It  has  thus  become  a  rule  of 
property  which  we  would  not  be  justified  in  overturning  or 
even  casting  a  doubt  upon. 

The  order  appealed  from  should  be  affirmed,  but  without 
costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlktt,  Haioht  and 
Werner,  JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Margaret  C.  Devok, 
Appellant,  for  an  Order  Directing  the  Payment  to  her  of 
Certain  Funds  Ileld  by  Miln  P.  Palmer,  as  Trustee 
under  the  Will  of  Franc ks  B.  Hegeman,  Deceased. 

Miln  P.  Palmer,  as  Trustee,  etc.,  et  al.,  Respondents. 

Will  — When  Term  "Next  of  Kin"  Includes  Neither  Widow 
NOR  Husband  of  Decedent.  Where  a  will  provides  that  in  case  of  the 
death  of  certaia  legatees  before  the  term  limited  for  the  payment  thereof 
the  share  of  any  deceased  legatees  shall  "be  paid  over  to  their  next  of 
kin  as,  according  to  the  statute  of  distributions,  their  personal  estates  would 
be  divided  and  distributed/'  the  widow  of  a  deceased  legatee  is  not 
entitled  to  share  in  the  legacy  her  husband  would  have  taken  had  he  been 
living  at  the  time  of  the  payment  thereof,  since  the  primary  meaning  or' 
the  term  "  next  of  kin  "includes  neither  a  widow  nor  a  husband,  and  the 
direction  that  the  legacy  of  a  deceased  beneficiary  be  paid  over  to  his  next 
of  kin,  according  to  the  statute  of  distributions,  is  not  sufficient  to  extend 
the  meaning  of  the  term  to  include  the  widow,  although  she  would  share 
in  the  property  of  the  deceased  if  it  were  a  case  of  actual  intestacy. 

Matter  ofD^voe,  66  App.  Div.  1,  affirmed. 

(Submitted  May  5,  1902;  decided  May  20. 1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  7,  1901,  which  affirmed  an  order  of  Special  Terra 
confirming  the  report  of  a  referee  appointed  to  take  proof 
and  report  as  to  the  persons  entitled  to  certain  trust  funds. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Hector  Jf.  Hitchinga  for  appellant.  The  principal  of  the 
fund  in  question  vested  W  Edmund  Mi  Devoe  at  the  time  of 
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the  death  of  the  testatrix.  {Barker  v.  Woods^  1  Sandf.  Ch. 
29 ;  Emhurij  v.  Sheldon^  68  N.  Y.  227 ;  Nelson  v.  BuaseUy 
135  N.  Y.  137 ;  Bi/r?i^8  v.  Stilwell,  103  N.  Y.  453 ;  Palmer 
V.  Dunhara^  52  Hun,  468 ;  Cropley  v.  Cooper,  86  U.  S.  167 ; 
JoTiea  V.  Knoppen,  14  L.  E.  A.  293;  Wengerd^s  Appeal,  13 
L.  R.  A.  360 ;  Ooebel  v.  FbZ/,  113  N.  Y.  405 ;  Connelly  v. 
O'Brien,  166  K  Y.  406.)  The  vested  remainder  of  Edmund 
M.  Devoe  was  not  and  could  not  be  divested,  changed  or 
altered  except  by  his  death  before  the  testatrix.  {Paget  v. 
MelcJier,  156  N.  Y.  405;  20  Am.  &  Eng.  Ency.  of  Law 
[1st  ed.],  838;  Kaliah  v.  Kalish,  166  N.  Y.  368;*^  Goodwin 
V.  CoddlnyUm,  154  N.  Y.  286;  Matter  of  Stafford,  11  Misc. 
Eep.  438 ;  Van  Nontrand  v.  Moore,  52  N.  Y.  18 ;  Palmer 
V.  Horn,  84  N.  Y.  519  ;  Chwatal  v.  Schreiner,  148  N.  Y. 
683 ;  Soper  v.  Brown,  136  N.  Y.  244 ;  Johnson  v.  Bracing- 
ton,  156  N.  Y.  181 ;  TF^^/ziord  v.  Parker,  52  N.  Y.  452.) 

Joseph  S.  Wood  for  respondents.  The  remainders  given  in 
the  ^ill  are  contingent.  {Clark  v.  Caimnann,  160  N.  Y.  315  ; 
Steinway  v.  Steinway,  163  N.  Y.  200;  Bisson  v.  IF.  S,  R, 
li,  Co.,  143  N.  Y.  130 :  TFar/i^r  v.  Durarit,  76  N.  Y.  136 ; 
Colton  v.  i^^^TQ?,  67  N.  Y.  349 ;  De  Lancy  v.  McCormaek,  88 
N.  Y.  174;  Delafield  v.  Shipman,  103  N.  Y.'  464;  Pajr^^  v. 
Melcher,  156  N.  Y.  405.)  The  mother  of  Edward  M.  Devoe 
was  liis  next  of  kin  ;  his  wife  was  not.  {Murdock  v.  Ward, 
67  N.  Y.  389 ;  Luce  v.  Dunhain,  69  K  Y.  39  ;  Keteltas  v. 
Keteltas,  72  N.  Y.  315 ;  Tillman  v.  Da?;/-*,  92  N.  Y.  21; 
P^a^^  V.  Mickle,  137  N.  Y.  106 ;  Betsinger  v  Chapiruin,  88 
N.  Y.  487.) 

Cullen,  J.  I  concur  in  the  view  of  Judge  O'Brien  regard- 
ing the  difficulties  and  perplexities  which  attend  the  construc- 
tion of  wills.  I  admit  that  they  proceed  largely  from  the 
inaccurate  use  of  language  in  the  instruments,  but  I  insist  that 
tliey  are  also  largely  occasioned  by  the  conflicting  decisions  of 
the  courts.  I  think  a  review  of  the  numerous  antagonistic 
decisions  cited  by  Mr.  Jarman  in  his  work  on  Wills  makes  it 
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apparent  that  this  is  a  most  potent  factor  in  the  crcjation  of  the 
diflSeulties.  The  trite  aphorism  that  the  intention  of  the  testa- 
tor is  to  be  deemed  the  polar  star  in  the  interpretation  of  a  will 
has,  it  seems  to  me,  but  little  application  where  the  very  sub- 
ject in  controversy  is,  what  was  that  intention.  The  state  has  a 
great  interest  in  this  subject,  for  it  is  certainly  to  the  public 
detriment  that  the  construction  of  wills  should  create  such  a 
large  and  increasing  field  for  litigation,  thus  involving  not  only 
uncertainty  in  the  tenure  and  titles  of  property,  but  imposing 
a  great  cost  on  the  state  itself.  It  is  conceded  that  in  its 
primary  meaning  the  term  "  next  of  kin  "  includes  neither  a 
widow  nor  a  husband.  I  think  that  it  is  settled  by  authority 
in  this  state  that  a  direction  that  the  property  shall  be  dis- 
tributed among  the  next  of  kin  the  same  as  in  the  case  of 
intestacy  is  not  sufficient  to  extend  the  meaning  of  the  term 
"  next  of  kin "  so  to  include  either  of  the  relatives  named, 
though  he  or  she  would  share  in  the  property  of  the  deceased 
if  it  were  a  case  of  actual  intestacy.  The  clause  of  the  will  in 
construction  on  this  appeal  is  :  "  In  case  of  the  death  of  any  of 
the  beneficiaries  or  persons  entitled  to  share  in  the  investments 
herein  directed  to  be  made  before  the  time  limited  for  the 
payment  thereof,,  my  will  is  that  the  same  bo  paid  over  to 
their  next  of  kin  as,  according  to  the  statute  of  distributions, 
their  personal  estates  would  be  divided  and  distributed."  The 
argument  is  that  the  property  cannot  be  paid  over  according 
to  the  Statute  of  Distributions  unless  the  widow  be  allowed  to 
share.  I  am  not  disposed  to  underrate  the  force  of  this 
contention,  and  if  it  were  an  original  proposition  it  might 
command  my  assent.  Let  us  see,  however,  how  far  it  is 
consistent  with  the  decided  cases.  In  Miirdock  v.  Ward 
(67  K  Y.  387)- the  will  provided  that  upon  the  death 
of  the  beneficiaries  without  receiving  the  principal  then  it 
was-"  to  be  equally  divided  among  and  paid  to  the  persons 
entitled  thereto  as  their,  or  either  of  their,  next  of  kin,  accord- 
ing to  the  laws  of  the  State  of  New  York,  and  as  if  the  same 
were  personal  property,  and  they,  or  either  of  them,  had  died 
intestate."    The  same  argument  was  there  made  for  extending 
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the  meaning  of  "  next  of  kin  "  as  has  been  advanced  in  tins 
case.  Yet  this  court  held,  reversing  the  decision  of  the 
General  Term,  that  the  widow  did  not  take.  In  Luce  v. 
Dunham  (69  N.  Y.  36)  the  will,  after  a  gift  to  testator's 
wife  of  the  homestead  and  a  legacy,  proceeded:  "All  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
present  and  hereafter  to  be  acquired  and  wherever  situated,  I 
give,  devise  and  bequeath,  and  do  desire  and  will  that  the  same 
shall  be  divided  among  my  heirs  and  next  of  kin  in  the  same 
manner  as  it  would  be  by  the  laws  of  the  State  of  New  York 
had  I  died  intestate."  It  was  held  that  the  widow  did  not 
take,  and  it  is  to  be  remarked  that  in  that  case  the  decision  was 
against  the  testator's  own  widow,  not  as  here  against  the  widow 
of  a  legatee.  Speaking  of  the  argument  made  here  Judge 
Rapallo  said :  "  This  same  position  was  taken  and  argued  by 
counsel  with  much  force  in  the  case  of  Murdoch  v.  Ward  (67 
N.  Y.  387),  and  it  was  urged  that  a  distribution  could  not  be 
made  according  to  the  statute  without  including  the  widow. 
Some  of  the  judges,  while  the  case  was  under  considera- 
tion in  this  court,  were  strongly  inclined  to  maintain  the 
position  contended  for,  but  a  full  examination  of  the  authori- 
ties constrained  them  to  abandon  it,  and  it  was  finally  held 
that  where  the  bequest  was  to  the  next  of  kin,  the  addition  of 
the  words,  '  according  to  the  statute  as  in  case  of  intestacy,' 
was  not  sufficient  to  enlarge  the  class  of  legatees  so  as  to 
include  the  widow."  The  question  again  came  before  this 
court  in  Plait  v.  Mickle  (137  N.  Y.  106).  In  that  case  the 
will  read :  "  And  I  thereupon  after  his  (the  life  tenant's) 
decease  give  *  *  *  said  rest  and  residue  *  *  *  to 
such  person  or  persons  as  shall  then  be  the  heirs  at  law  and 
next  of  kin  of  my  grandson  George  Benjamin  respectively,  in 
such  parts,  shares  and  proportions  as,  having  regard  to  the 
form  in  which  the  said  estate  shall  then  exist,  such  heirs  and 
next  of  kin  would  have  been  then  respectively  entitled 
thel-eto  and  therein  by  law  if  my  said  grandson  had  been 
seized  thereof  in  fee  simple  as  an  inheritance  on  the  part  of 
his  mother,  or  possessed  of  the  same,  and  he  had  died  intes- 
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tate.  and  they  liad  inherited  or  heeome  entitled  tliereto  from 
mv  said  grandson."  Again  it  was  lield  tliat  nnder  snch  a 
provision  the  widow  was  not  entitled  to  share  in  the  estate. 
Judge  (tray  there  wrote :  "  The  case  is  governed  by  Mur- 
dock  V.  ^Yard  (67  N.  Y.  387),  and  tlie  other  authorities  cited 
below  by  Judge  Lawrence,  in  his  careful  opinion.  I  find  no 
authority  for  giving  to  these  words  an  enlarged  sense,  in  the 
absence  of  something  in  the  context,  or  of  some  requirement 
of  a  statute,  which  would  furnish  the  court  with  a  reason  for 
doing  so."  Plainly  the  learned  judge  did  not  deem  the 
qualification  that  the  distribution  should  be  made  as  in  case 
of  intestacy  to  constitute  "something  in  the  context"  to 
justify  interpreting  the  term  "  next  of  kin  "  in  an  enlarged 
sense.  Of  course,  the  language  used  differe  in  the  diflferent 
cases,  but  the  effect  of  it  is  the  same  in  all.  In  fact,  the 
appellant's  argument  could  have  been  more  forcibly  made  in 
any  of  the  cases  cited  than  in  the  one  before  us.  Nor  is  there 
any  such  uniformity  of  sentiment  on  this  subject  as  there  is 
with  reference  to  the  disinheritance  of  children,  an  intent  to 
effect  which  the  courts  are  loath  to  impute  to  a  testator  unless 
it  be  unmistakably  expressed,  and  properly  loath,  because  in 
all  probability  the  testator  had  no  such  intent.  It  might  be 
more  decent,  where  a  large  estate  is  given  to  a  man  for  life, 
the  principal  to  go  to  his  issue  or  to  his  heirs,  to  make  some 
provision  for  his  wife,  in  case  she  survives  him.  An  exami- 
nation of  the  cases,  however,  shows  that  it  is  not  the  prevalent 
practice ;  and  that  a  testator  rarely  makes  provision  for  the 
surviving  wife  of  the  life  tenant,  and  in  the  analogous  case  of  a 
surviving  husband  practically  never  makes  provision  for  him, 
unless  in  a  few  exceptional  instances  where  the  husband  is  in 
existence  at  the  time  and  known  to  the  testator. 

Reliance  is  placed  by  the  appellant  on  the  case  of  Betsinger 
V.  Chapmun  (88  N.  Y.  487).  It  was  there  held  that  a  widow 
could  bring  an  action  to  recover  her  distributive  share  under 
sections  9  and  10,  title  5,  chapter  6,  part  2  of  the  Revised 
Statutes,  authorizing  such  suits  to  be  maintained  "by  any 
legatee  or  by  any  of  the  next  of  kin."     That  decision  pro- 
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ceeded,  however,  on  the  ground  that  unless  the  term  "next 
of  kin  "  in  this  title  of  the  statute  was  given  this  extended 
meaning,  no  provision  was  to  be  there  found  providing  for 
the  citation  of  the  widow  on  an  accounting  for  making  a 
decree  thereon  conclusive  against  her,  or  for  enabling  a 
creditor  of  the  estate  to  recover  from  her  the  value  of  the 
assets  thereof  she  might  have  received.  In  that  case  Judge 
Andrews  refers  to  the  cases  of  Murdoch  v.  Ward  (67  N.  Y. 
387)  and  Luce  v.  Dimham  (69  N.  Y.  36),  but  in  no  respect 
does  he  criticise  either.  The  decision  cannot,  therefore,  be 
considered  as  impairing  the  authority  of  the  earlier  cases. 
However  that  may  be,  Piatt  v.  Miclcle  (siipra)  is  the  last 
autliority  in  this  court  and  is  controlling.  I  think  that  the 
decisions  of  this  court,  on  the  construction  of  provisions  in 
wills  similar  to  the  one  now  before  us,  have  created  a  rule  of 
property  which  we  are  not  justified  in  overthrowing,  especially 
where  the  proposition  that  the  testator  might  have  had  a  dif- 
ferent intent  from  that  which  we  have  ascribed  to  him  is  the 
merest  surmise.  Probably  he  never  thought  on  the  subject, 
and  what  testamentary  disposition  he  would  have  made  had 
the  contingency  that  has  arisen  been  called  to  his  attention,  no 
one  can  tell. 

The  order  appealed  from  should  be  affirmed,  with  costs 
payable  out  of  the  estate. 

O'Brien,  J.  (dissenting).  The  original  proceeding  in  this 
case  took  the  form  of  an  application  to  the  court,  by  petition, 
for  an  order  directing  the  payment  to  the  petitioner  of  the 
fund  in  the  hands  of  a  trustee  under  the  will  of  Frances  B. 
liegeman,  who  died  in  the  year  1878.  The  will  was  executed 
two  years  before  and  disposed  of  a  large  estate.  It  contained 
various  trusts  to  terminate  in  the  distant  future,  only  one  of 
which  is  involved  in  this  appeal.  The  corpus  of  this  trust 
amounts  to  the  sum  of  $7,336.95,  and  the  only  question  is,  in 
what  manner  and  to  what  persons  it  should  be  distributed 
under  the  terms  of  the  will. 

This  will   is  now  before   this   court   for  the   third   time 
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{Palmer  v.  Homy  84  N.  Y.  516;  Palmer  v.  Dunham^  125 
N.  Y.  68),  and  the  history  of  the  litigation  confirms  the 
f  imiliar  observation  of  Lord  Coke  in  Roberta  v.  Roberts  (2 
Bnlst.  130),  that  "  wills  and  the  construction  of  them  do  more 
perplex  a  man  than  any  other  learning,  and  to  make  a  certain 
construction  of  them  this  excedit  jurisprudentum  artem.^ 
The  wisdom  of  this  remark  is  even  more  apparent  now  than 
it  was  in  his  day,  owing  to  the  complex  nature  of  human 
affairs,  the  poverty  of  language  or  the  inaccurate  use  of  it  in 
the  instrument.  Arbitrary  rules  frequently  have  to  yield  to 
circumstances  and  conditions,  and  a  word,  a  phrase  or  a  sen- 
tence in  one  will  may  have  a  clear  and  certain  meaning,  while 
the  same  word,  phrase  or  sentence  in  another  will  may  have  a 
different  scope  and  meaning  where  the  circumstances,  condi- 
tions and  general  purpose  of  the  testator  are  different.  The 
question  in  this  case,  in  its  last  analysis,  involves  only  an 
inquiry  as  to  the  sense  in  which  the  testatrix  used  the  term 
^^next  of  hinP  That  term,  we  know,  comprehends,  in  its 
primary  and  strict  legal  sense,  only  blood  relations,  but  in  a 
broader  and  more  general  sense  it  is  used  to  designate  the 
persons  who  are  entitled  to  share  in  the  distribution  of  per- 
sonal property  in  cases  of  intestacy. 

There  is  little  room  for  dispute  with  respect  to  the  general 
scope  and  purpose  of  the  two  short  provisions  of  the  will  in 
which  the  term  is  to  be  found,  and  reference  need  be  made  to 
only  one  of  the  trusts,  since  it  is  the  disposition  of  the  carjms 
of  that  trust  that  constitutes  the  present  controversy.  The 
testatrix  gave  to  the  trustees  twenty  thousand  dollars,  in  trust, 
to  be  divided  into  as  many  shares  as  there  were  children  of 
her  niece,  who  was  named,  "living  at  my  death,  and  that  they 
keep  the  same  invested  and  apply  the  income  or  interest  from 
one  of  the  said  shares  to  the  use  of  said  children  respectively, 
and  on  the  death  of  said  children  respectively  that  they  pay 
over  the  principal  and  accumulations  of  interest  to  their  issue 
and  descendants  according  to  the  statute  of  distributions  in 
case  of  intestacy."  By  a  subsequent  provision  of  the  will  the 
testatrix  provided  as  follows :  "  In  case  of  the  death  of  any  of 
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the  beneficiaries  or  persons  entitled  to  share  in  the  investments 
herein  directed  to  be  made  before  the  time  limited  for  the 
payment  thereof,  my  will  is  that  the  same  be  paid  over  to  their 
next  of  kin  as  according  to  the  statute  of  distribution  their 
personal  estate  would  be  divided  and  distributed."  The  event 
suggested  in  this  clause  actually  happened  and  that  is  what 
gives  rise  to  the  present  controversy. 

One  of  the  children  of  the  testatrix's  niece  provided  for  in 
this  trust  for  her  life  was  Letitia  Devoe,  She  had  one  child, 
Edmund  M.  Devoe,  who  became  a  resident  of  Colorado  in 
1892  and  died  there  August  4,  1899,  at  the  age  of  thirty- 
three,  leaving  his  mother  and  his  widow,  the  petitioner  in  this 
proceeding,  him  surviving.  This  young  man  must,  therefore, 
have  been  about  ten  years  old  at  the  date  of  the  will  and 
twelve  when  the  testatrix  died.  Letitia,  his  mother  and 
the  life  tenant,  however,  survived  him  and  died  in  Colo- 
rado in  the  same  year  as  her  son  and  about  three  months 
thereafter.  The  courts  below  have  held  that  although  the 
fund  would  have  gone  to  Edmund  had  he  survived  his  mother, 
yet,  he  having  died  before  her,  she  became  and  was  his  sole 
next  of  kin  and  took  the  fund  as  such  and  that  upon  her 
death  it  passed  to  her  administrator  and  that  the  widow  of 
Edmund,  who  is  the  petitioner,  was  not  entitled  to  share  in 
the  distribution  at  all. 

It  was  held  by  the  courts  below  and  both  sides  now  insist, 
that  the  remainder  vested  on  the  death  of  the  testatrix,  and 
we  have  affirmed  the  judgment  in  which  that  point  was  dis- 
tinctly decided.  {Palmar  v.  Dunham^  52  Hun,  468 ;  affd., 
125  N.  Y.  supra,)  There  was,  however,  the  substitutionary 
gift  in  tlie  event  of  Edmund's  death  before  his  mother  that 
operated  upon  his  power  of  disposition  and  afEected  the  right 
of  transmission  in  any  other  way  than  as  directed  in  the  will. 
Hence,  nothing  passed  under  the  laws  of  Colorado,  since,  at 
the  time  of  Edmund's  death  his  interest  was  not  absolute  but 
subject  to  the  provisions  of  the  will  which  directed  that  it 
should  pass  to  his  next  of  kin,  who  were  entitled  to  share  in 
his  other  personal  estate  under  the  Statute  of  Distributions, 
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The  statute  referred  to  as  the  guide  was,  doubtless,  the  statute 
of  tliis  state,  since  it  cannot  be  supposed  that  the  testatrix, 
who  was  domiciled  here,  intended  that  the  final  distribution 
of  the  remainders  should  be  made  according  to  the  statute  of 
some  other  state.  Of  course,  the  statute  which  she  had  in 
mind  when  the  will  was  made  was  the  statute  of  this  state. 

The  case  then  is  this :  .Letitia,  the  mother,  was  entitled  to 
a  life  estate  in  the  fund  with  remainder  to  Edmund,  her  only 
child,  but  as  the  latter  died  before  his  mother  and,  therefore, 
before  the  time  for  distribution,  the  remainder  went  to  his 
next  of  kin,  who  were  entitled  to  share  in  the  distribution  of 
his  other  personal  property  under  the  laws  of  this  state.  It 
remains  only  to  identify  these  persons  according  to  the  direc- 
tions of  the  will.  That  direction  was  that  in  the  event  of 
Edmund's  death  before  the  fund  was  payable  to  him,  that  is 
to  say,  before  the  death  of  his  mother,  then  it  should  be  paid 
to  his  next  of  kin  in  the  same  manner  that  his  personal  estate 
would  be  distributed  under  the  statute  of  this  state.  There- 
fore the  case  is  the  same  as  if  Edmund  had  been  domiciled  and 
had  died  in  this  state.  Wlien  a  person  dies  here  intestate, 
without  issue,  leaving  a  widow  and  a  mother,  but  no  father, 
one-half  of  his  pei*sonal  estate  passes  to  the  widow  and  the 
other  half  to  the  mother  or  her  personal  representatives.  It 
is  legally  impossible  in  such  a  case  to  distribute  the  personal 
estate  according  to  the  statute  and  at  the  same  time  ignore  the 
widow,  and,  since  the  learned  courts  below  have  awarded  it 
all  to  the  mother  or  rather  to  her  administrator  in  Colorado, 
it  would  seem  to  be  a  plain  violation  of  the  directions  of  the 
will.  That  result  was  reached  by  giving  controlling  effect  to 
the  words  **  next  of  kin"  and  no  effect  whatever  to  the  words 
which  follow  and  qualify  that  term.  Of  course,  in  the  pri- 
mary and  strict  legal  sense  the  widow  is  not  the  next  of  kin  of 
her  husband,  nor  is  the  husband  the  next  of  kin  of  his 
deceased  wife ;  but  the  testatrix  used  other  words  which 
showed  that  she  intended  to  use  tlie  term  in  the  statutory  and 
not  in  the  common-law  sense.  When  the  testatrix  used  this 
language  Edmund  was  ten  years  old,  and  it  would  beunreason- 

19 


290  Matier  of  Devoe.  [May, 


Dissenting  opinion,  per  O'Brien,  J.         i      [Vol.  171. 

able  to  suppose  that  slie  did  not  contemplate  the  possibility  of 
his  marriage  in  the  near  or  distant  future  and  his  death  with- 
out issue,  leaving  a  widow  to  be  provided  for.  It  is  plain, 
therefore,  that  the  decisions  below  cannot  be  sustained  unless 
we  are  compelled  to  give  to  the  words  "  next  of  kin  "  their 
narrowest  meaning  and  to  ignore  the  important  words  that 
follow. 

The  learned  courts  below  have,  doubtless,  found  some  color 
of  authority  for  these  views  in  certain  cases  which  are  cited. 
{Murdoch  v.  Ward^  67  N.  Y.  387 ;  Luce  v.  Dunham^  69  N.  Y. 
36.)  In  regard  to  these  cases  it  may  be  observed  generally 
that  the  qualifying  language  was  not  so  clear  and  explicit  aa 
that  found  in  the  present  will.  Moreover,  the  court  found  in 
the  facts  surrounding  the  disposition  a.  clear  indication  that 
the  testatrix  could  not  reasonably  have  intended  to  include 
the  widow  within  the  scope  of  the  language  used.  But  in 
this  case  all  the  circumstances  point  in  a  contrary  direction. 
The  most  conclusive  answer,  however,  is  to  be  found  in  the 
later  utterances  of  this  court  on  the  question.  In  BeUingei* 
V.  Chwpman  (88  N.  Y.  487)  this  court  held  that  the  words 
"  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate "  included  the  widow  of  a  deceased  person.  No  sub- 
stantial difference  can  be  found  in  the  language  of  the  statute 
in  that  case  and  the  language  of  the  will  in  this  case.  The 
words  are  as  broad  in  the  one  case  as  in  the  other.  It  would 
be  very  difficult  to  state  any  good  reason  for  giving  a  mean- 
ing to  the  words  of  a  statute  when  used  by  lawmakers  pre- 
sumptively familiar  with  legal  terms  that  is  broad  and  liberal 
and  when  the  same  words  are  used  by  a  layman  in  his  will  a 
meaning  which  is  narrow  and  technical.  If  in  the  nature  of 
things  any  distinction  is  to  be  made  it  should  be  in  favor  of 
the  words  used  in  the  will.  Judge  Andrews,  who  spoke  for 
the  court,  called  attention  to  the  earlier  cases  and  remarked 
that  they  construed  the  words  according  to  their  strict  legal 
definition  and  added :  "  But  in  the  construction  of  wills 
statutes,  or  other  written  instruments,  the  intention  is  the  con- 
trolling consideration,  and  words  of  description  will  be  held 
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to  inclnde  subjects  to  which  they  are  not  strictly  applicable, 
if  it  appears  from  the  context,  or  other  circumstances  which 
may  be  legitimately  referred  to,  that  such  inclusion  was 
intended,  and  this  was  conceded  in  the  cases  cited."  He 
also  called  attention  to  the  fact  that  primarily  tlie  husband, 
in  popular,  though  inaccurate,  speech  was  said  to  be  next  of 
kin  to  his  wife,  and  conversely,  the  wife  the  next  of  kin  to 
the  husband,  and  that  in  Schuyler  v.  Hoyle  (5  Johns.  Ch. 
206),  Chancellor  Kent  said  that  the  wife's  choses  in  action 
vest  in  tlie  husband,  by  the  Statute  of  Distributions,  '*  as  her 
next  of  kin,"  and  that  similar  language  was  used  in  the  case 
of  Whitaker  v.  WhitaJcer  (6  Johns.  112).  It  is  impossible  to 
read  this  case  without  finding  in  it  a  clear  indication  that  tlie 
court  intended  to  adopt  a  broader  construction  of  the  words 
"  next  of  kin,"  when  followed  by  a  reference  to  the  statute  in 
such  terms  as  are  found  in  this  will  than  was  given  in  the 
earlier  cases  referred  to.  The  case  was  in  some  respects  a 
clear  departure  from  the  adherence  to  strict  legal  definitions 
which  controlled  in  these  cases. 

But  there  is  still  a  more  recent  case  in  this  court  that  is 
very  instructive  upon  this  question.  The  strict  legal  meaning 
of  tlie  words  "  next  of  kin  "  is  not  clearer  or  better  settled 
than  the  legal  import  of  the  words  '^  personal  representatives." 
The  latter  words  almost  universally  mean  executors  or  adminis- 
trators, and  yet  in  an  action  between  an  administrator  and  the 
widow  and  children  of  a  deceased  person,  involving  the  right  to 
money  payable  by  the  terms  of  a  policy  of  insurance  to  the 
"  legal  representatives  "  of  the  deceased,  it  was  held  that  the 
money  belonged  not  to  the  administrator,  but  to  the  widow 
and  children.  {Griswold  v.  Sawyer^  125  N.  Y.  411.)  Here 
'  again  the  coart  abandoned  the  technical  legal  meaning  of 
terms  and  took  a  broader  view  of  the  case,  based  upon  the 
intention  of  the  deceased  when  he  procured  the  policy.  So 
that  in  any  reasonable  view  of  this  case  the  widow  of  the 
remainderman  came  within  the  scope  of  the  provisions  of  the 
will  as  one  of  the  pereons  entitled  ultimately  to  share  in  the 
fund.     It  is  proper  to  observe  that  the  broader  meaning  is  the 
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one  adopted  by  the  English  courts  when,  by  the  terms  of  a 
will,  personal  property  ultimately  devolves  upon  "  next  of 
kin  "  or  '*'  heirs."  These  words  in  such  cases  are  construed 
to  mean  distributees  ( Withy  v.  Mangles^  10  Clark  &  Fin. 
215 ;  Evatis  v.  Salty  6  Beavan,  266  ;  Jacobs  v.  Jacobs^  16  id. 
557  ;  In  re  Newton^s  TrustB^  L.  R.  [4  Eq.  Cas.]  171 ;  In  re 
Steeven^  Trusts^  15  id.  110 ;  Witigfield  v.  Wingfield^  L.  R. 
[9  Ch.  Div.]  658),  and  the  same  meaning  is  given  to  these 
words  by  the  courts  of  man}'  of  our  sister  states  when  used  in 
a  will  or  other  instrument  with  respect  to  the  succession  to 
personal  property  under  such  instruments.  (Sweet  v.  Dtitton^ 
109  Mass.  589;  McGiWa  Appeal,  61  Pa.  St.  46;  Ely's 
Appeal,  84  id.  241  ;  Welch  v.  Crater,  32  N.  J.  Eq.  177; 
Freeman  v.  Knight,  2  Ired.  Eq.  72 ;  Croom  v.  Herring,  4 
Hawks,  393;  Corbitt  v.  Corhitt,  1  Jones  Eq.  114;  Alexander 
V.  WaUace,  8  Lea,  569 ;  Collier  v.  Collier,  3  Ohio  St.  369.) 

The  order  appealed  from  should  be  modified  by  directing 
that  one-half  of  the  fund  be  distributed  to  the  widow  and  the 
other  half  to  the  administrator  of  the  mother,  with  costs  to 
the  administrator  in  this  court  and  to  the  widow  in  all  the 
courts,  payable  out  of  the  fund. 

Pakker,  Ch.  J.,  Gray,  Haight  and  Werner,  JJ.,  concur 
with  CuLLEN,  J. ;  Bartlett,  J.,  concurs  with  O'Brien,  J. 

Order  affirmed. 


Rose  Beckrich  et  al.,  as  Executors  of  Nicholas  Beckrich, 
Deceased,  Apj)ellants,  v.  City  of  North  Tonawanda, 
Respondent. 

Vendor  and  Purchaser  —  Acceptance  by  a  Municipal  Corpora- 
tion OF  Conveyance  of  Keal  Property  —  When  Formal  Resolution 
OF  Acceptance  by  Common  Council  Is  Not  £^«KNTIAL  to  Pekpect 
Title  —  Action  to  Kecovkk  Pukchask  PiiirE.  WIutc  a  municipality 
enters  into  a  valid  executory  contract  for  the  purchase  of  real  estate,  by 
accepting  through  a  resolution  of  the  common  council  %vith  the  approval 
of  the  mayor  a  written  proposition  for  its  sale,  and  a  proper  deed  is 
delivered  to  the  city  clerk  and  by  him  to  the  city  treasurer  —  a  draft  is 
drawn  for  the  payment  of  the  purchase  money  although  it  is  not  actually 
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delivered  to  the  vendor  —  a  change  is  made  in  the  assessment  maps,  and 
finally  the  deed  is  recorded  in  the  county  clerk's  office,  there  is  a  valid 
delivery  to  and  acceptance  thereof  by  the  city,  and  a  subsequent  formal 
resolution  of  the  common  council  accepting  it  is  superfluous  and  not 
necessary  to  perfect  title  to  the  property;  the  fact,  therefore,  that  such 
resolution  was  vetoed  by  the  mayor  will  not  defeat  the  vendor*s  right  to 
maintain  an  action  at  law  for  the  recovery  of  the  contract  price. 
Beckrich  v.  City  qf  North  Tonaxoanda,  57  App.  Div.  563,  reversed. 

(Argued  May  8, 1902;  decided  May  20,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  22,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lewis  T,  Payiie  for  appellants.  The  j^roceedings  on  the 
part  of  the  defendant  constituted  a  valid,  legal  and  binding 
contract  on  its  part  to  accept  the  deed  and  pay  the  purchase 
price  of  the  premises  in  question.  (L.  1897,  ch.  361 ;  2  Dil- 
lon on  Mun.  Corp.  [4th  ed.]  §§  741,  763  ;  United  States  v. 
New  Orleans^  98  U.  S.  381 ;  Armstrong  v.  Yil,  of  Fort 
Edward,  159  N.  Y.  315 ;  WilUains  v.  Haddock,  145  K  Y. 
144.)  The  acceptance  by  the  defendant  of  plaintiffs'  testator's 
proposition  to  sell  to  defendant  the  land  descriln^d  in  the  com- 
plaint for  a  market  site  does  not  create  such  an  indebtedness 
as  is  prohibited  by  article  8,  section  10,  of  the  Constitution. 
{Arvistrorig  v.  Vil,  of  Fort  Edward,  159  X.  Y.  313  ;  United 
States  V.  New  Orleans,  98  U.  S.  381 ;  2  Dillon  on  Mun.  Corp. 
[4th  ed.]  §§  741,  763  ;  Bank  far  Savings  v.  Grace,  102  N. 
Y.  313.)  If  the  defendant  was,  at  the  time  of  the  acceptance 
of  the  proposition  to  sell,  without  funds  to  pay  for  the  market 
grounds,  it  became  its  duty  to  put  the  machinery  of  the 
municipality  in  motion  to  raise  by  tax  upon  the  property  of 
the  city  the  funds  necessary  to  pay  for  the  premises  in  ques- 
tion. (P.  J.  TT.  Co.  V.  Til,  of  Port  Jerris,  151  N.  Y.  Ill  ; 
McCormack  v.  City  of  Brooklyn,  108  N.  Y,  49 ;  Sage  v. 
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Citf/  of  Brooklyn^  89  N.  Y.  189.)  There  was  sufficient  evi- 
dence to  authorize  the  jury  to  find  for  the  plaintiffs  upon  the 
question  of  acceptance  of  the  deed.  This  was  a  question  of  fact 
for  the  jury,  and  the  court  erred  in  directing  a  verdict  for  the 
defendant.  {Ten  Eyck  v.  Whitbecl\  156  N.  Y.  341 ;  Waldron 
V.  Fargo,  170  K  Y.  130;  Glffcrrdw,  Cor7<ffan,  117  N.l . 
257 ;  Ch^yuteau  v.  Suydam,  21  N.  Y.  279  ;  Brackett  v.  Bar- 
ney^ 28  N.  Y.  340  ;  Mcllhargy  v.  Chuvihers,  117  N.  Y.  539  ; 
CUrk  v.  Gifford,  10  Wend.  313 ;  Purdy  v.  Coar,  109  N. 
Y.  448  ;  RoUiison  v.  ^Yhe€Ur,  25  N.  Y.  252 ;  Van  Rmxs- 
sdaer  v.  Vickery,  3  Lans.  59.) 

Jaines  P,  Lindsay  for  respondent.  Plaintiffs  failed  to 
prove  any  valid  delivery  to  defendant  of  a  deed  of  convey- 
ance of  tlie  real  estate  described  in  the  complaint.  {Ten  Eyck 
v.  Whitheck,  156  N.  Y.  341.)  There  was  no  evidence  that 
the  resolution  of  defendant's  common  council  accepting  the 
proposition  of  plaintiffs'  testator  was  ever  communicated  to 
him  by  such  council,  or  pursuant  to  its  direction,  and  hence 
there  was  a  failure  on  j)laintiffs'  part  to  prove  on  the  trial  an 
essential  fact  or  element  necessary  to  make  out  a  complete  con- 
tract by  proposal  and  acceptance.  {Mectier  v.  Frith,  6  Wend. 
103,  121;  White  v.  Gorliea,  46  N.  Y.  467.)  There  is  no  evi- 
dence in  this  case  of  any  valid  or  legal  tender  to  defendant  of 
a  deed  of  conveyance  of  the  premises  in  question.  {Beecher 
v.  Gonradt,  13  N.  Y.  108 ;  Iliggins  v.  Eagleton,  155  N.  Y. 
473;  Grant  v.  Johnson,  5  N.  Y.  247  ;  Ghapin  v.  Roxoley,  18 
Wend.  187;  Tipton  v.  Feitner,  20  K  Y.  423;  People's 
Bank  v.  Mitchell,  73  N.  Y.  406 ;  Nelson  v.  Plimpton,  55 
N.  Y.  480 ;  2  Pai-s.  on  Cont.  660  ;  Alibey  v.  Mace,  46  N.  Y. 
S.  R.  764;  Dannat  v.  Fuller,  120  N.  Y.  554;  Finch  v. 
Parker,  49  N.  Y.  1  ;  Thomas  v.  Dickenson,  12  K  Y.  369.) 
Even  though  the  premises  in  question  had  been  actually  con- 
veyed to  defendant  and  it  retained  ownership  thereof,  the 
indebtedncsK  incurred  by  defendant  in  the  purchase  of  the 
same  was  void.  {Smith  v.  Gity  of  Newhurgh,  77  N.  Y.  130; 
McDonald  v.  Mayor^  etc^  68  N.  Y.  23 ;  Brady  v.  Mayor 
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etc.,  20  N.  Y.  312 ;  Brawn  v.  Mayor,  etc.,  63  N.  Y.  242,  243 ; 
Bmihfor  Sa/vings  v.  Grace,  102  N.  Y.  313.)  There  was  no 
question  of  fact  in  the  case  as  to  the  delivery  to  defendant  of 
a  deed  of  the  premises  in  question.  {Young  v.  Town  of 
Macornb,  11  App.  Div.  480 ;  Bounce  v.  Dow,  64  N.  Y.  411 ; 
O^Ifeil  V.  Jamnes,  43  N.  Y.  84 ;  FUipine  v.  Stead,  4  Misc. 
Rep.  405 ;  Trustees  of  East  Hampton  v.  Yail,  151  N.  Y. 
463  ;  Thompson  v.  Simpson,  128  N.  Y.  270.) 

O'Brien,  J.  This  is  an  action  at  law  to  recover  the  sum  of 
three  thousand  dollars  and  interest,  the  purchase  price  of  cer- 
tain real  estate  which  the  plaintiffs'  testator  sold  and  conveyed 
to  the  defendant  for  a  public  market.  A  valid  executory 
contract  of  sale  was  entered  into  between  the  plaintiffs'  testa- 
tor and  the  defendant  on  the  19th  of  October,  1897.  About 
a  year  afterwards,  and  on  the  9th  of  October,  1898,  the  ven- 
dor died,  leaving  a  last  will  and  testament,  in  which  the  plain- 
tiffs were  appointed  his  executrix  and  executor.  It  is  claimed 
on  the  part  of  the  plaintiffs  that  prior  to  the  death  of  the  tes- 
tator the  contract  of  sale  and  purchase  was  consummated  by 
the  delivery  of  a  deed  to  the  defendant  which  was  recorded 
in  the  proper  clerk's  ofSce,  and  that  the  vendor  thereupon 
became  entitled  to  the  payment  of  the  purchase  price  by  the 
defendant.  On  the  trial  of  the  action  the  plaintiffs'  counsel 
moved  for  the  direction  of  a  verdict,  which  the  court  refused, 
and  he  then  asked  to  have  the  case  submitted  to  the  jury  on  a 
question  which  will  be  liereafter  referred  to.  This  request 
was  denied  under  exception,  and  the  trial  court  thereupon 
directed  a  verdict  for  the  defendant,  to  which  direction  the 
plaintiffs'  counsel  excepted.  It  is,  therefore,  very  clear  that 
if  the  plaintiffs  had  made  out  a  case  which  entitled  them  to 
recover  as  matter  of  law,  or  if  there  was  any  conflict  in  the 
evidence  in  regard  to  the  question  referred  to,  which  the  trial 
court  refused  to  submit  to  the  jury,  this  judgment  cannot  be 
upheld.  There  was  an  element  in  the  case  that  the  learned 
court  below  held  to  involve  a  question  of  fact,  and  that  was 
whether  the  defendant  had^the  power  to  contract  the  debt  in 
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question  by  reason  of  the  limitations  upon  the  power  of  cities 
in  that  respect  prescribed  by  the  Constitution.  But  the  court 
held  substantially  that  in  their  view  of  the  case,  that  question 
was  immaterial,  but  if  it  was  otherwise,  the  case  should  have 
been  submitted  to  the  jury.  This  view  in  regard  to  that  ques- 
tion was  doubtless  correct,  and  the  constitutional  limitations 
upon  the  power  of  the  defendant  to  create  the  debt  in  ques- 
tion is,  therefore,  not  involved  in  this  appeal,  since  the  sole 
ground  upon  which  the  verdict  for  the  defendant  was  directed 
was,  that  the  plaintiffs  failed  to  prove  that  the  defendant  ever 
accepted  the  conveyance  which  their  testator  made  to  the  city. 
That  is  the  only  question  presented  by  this  appeal,  and  that  is 
the  only  question  that  need  now  be  considered. 

The  learned  judge  who  delivered  the  opinion  of  the  court 
below  was  entirely  correct  in  his  statement  that  the  material 
and  substantial  facts  involved  in  the  controversy  were  undis- 
puted, and  a  very  full  and  fair  statement  of  these  facts  is 
to  be  found  in  the  opinion.  The  defendant  was  incor- 
porated as  a  city  by  chapter  361  of  the  Laws  of  1S97. 
The  charter  confers  upon  the  common  council  the  power  to 
purchase  market  grounds  and  to  establish  a  regular  public 
market.  But  this  power  was  subject  to  the  mayor's  veto,  as 
expressed  in  section  5  of  chapter  6,  whereby  power  was  con- 
ferred upon  the  mayor  to  veto  any  resolution  of  the  common 
council,  and  this  could  be  overruled  only  by  a  two-thirds  vote 
of  the  members.  On  the  5th  of  October,  1897,  the  common 
council,  by  resolution,  authorized  the  clerk  to  advertise  for 
proposals  for  a  market  site,  and  pursuant  to  such  resolution  a 
notice  was  published  for  two  weeks.  On  the  19th  of  the 
same  month,  at  a  meeting  of  the  common  council,  plaintiffs' 
testator  presented  a  written  proposition  to  sell  the  property  in 
question  for  the  sum  of  three  thousand  dollars  payable  on  the 
execution  and  delivery  of  a  deed,  and  thereupon  the  common 
council,  by  resolution,  accepted  this  written  proposition.  All 
these  resolutions  were  duly  approved  by  the  mayor.  On  the 
3rd  of  Kovember,  1897,  the  common  council  passed  another 
resolution  directing  that  an  order  be  drawn  on  the  treasurer 


1902.]       J:5ECKRicif  v.  City  of  North  Tonawanda.  297 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

for  the  purchase  price  of  the  property  in  favor  of  the  plain- 
tiffs' testator  and  placed  in  the  hands  of  the  mayor  until  the 
property  be  conveyed  to  the  city  by  warranty  deed,  witli 
abstract  of  title  to  be  approved  by  the  proper  oflBcer.     On  the 
next  day  this  order  was  drawn,  signed  by  the  clerk,  but  it 
was  never  signed  or  indorsed  by  the  mayor,  and  was  never 
delivered  to  the  plaintiffs'  testator.     A  few  days  thei^eafter, 
on  November  9th,  1897,  the  common  council,  at  a  regular 
meeting,  passed  a  resolution  directing  the  city  engineer  to 
establish  the  grade  of  the  streets  about  the  proposed  market 
site,  and  to  make  plans  for  necessary  sewers  and  for  grading 
the  market  site  up  to  the  proper  street  level.     Thereupon 
the  city  engineer  surveyed  the  property,  set  monuments  on 
street  corners,  and  made  plans  for  a  sewer,  and  profile  of  pro- 
posed grades  about  the  site.     No  street  was  ever  actually 
opened  or  grading  done,  or  work  performed  upon,  or  with 
reference  to  the  proposed  site.    Subsequently  and  in  the  moutli 
of   March,   1898,    the  plaintiffs'   testator  caused   to  be  pre- 
sented to  the  common  council  a  written  notice  stating  that  the 
deed  had  been  delivered  and  that  the  title  had  been  approved 
by  the  city  attorney,  and  requested  that  the  order  for  the  pur- 
chase money  in  the  hands  of  the  mayor  be  delivered  to  him. 
It  seems  that  no  action  was  taken  by  the  common  council  at 
that  time  with  reference  to  the  communication.     Subsequently, 
however,  on  the  30th  of  March,  1898,  at  a  meeting  of  the 
council,  a  resohition    was   passed    that    the    conveyance   be 
accepted  and  that  the  city  clerk  cause  the  same  to  be  recorded. 
It  seems  that  about  this  time  the  personnel  of  the  city  govern- 
ment changed.     The  city  clerk  seems  to  have  gone  out  of 
office  about  April  5th,  1898,  and  he  was  requested  or  urged 
to  put  the  conveyance  on  record  before  he  left  office.     The 
mayor,  however,  had  not  acted  on  the  resolution  above  referred 
to.  and  his  time  to  do  so  had  not  expired,  but  the  clerk,  with- 
out calling  the  mayor's  attention  to  the  resolution,  took  the 
deed  to  the  treasurer,  had  it  registered,  and  delivered  it  to  the 
county  clerk  for  record.     The  conveyance  liaving  passed  the 
treasurer's  office,  the  change  was  made  on  the  assessors'  map 
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in  accordance  therewith  by  the  city  engineer,  which  chango 
assumed  that  the  land  had  become  tlie  property  of  the  city. 
On  the  8th  of  April,  1898,  the  mayor  vetoed  the  resolution  ol 
the  common  council  accepting  the  deed,  and  this  veto  has 
never  been  overruled,  and,  for  all  the  purposes  of  this  case,  it 
will  be  assumed  that  this  resolution  was  inoperative.  At  the 
same  meeting  of  the  common  council,  at  which  the  mayor's 
veto  was  presented,  the  common  council  audited  the  bill  of 
the  county  clerk  for  recording  the  deed  and  ordered  it  paid. 
This  conveyance,  which  was  acknowledged  November  2nd, 
1897,  is  now  upon  record  in  the  proper  office.  After  the 
death  of  the  plaintiffs'  testator,  the  plaintiffs,  by  their  attor- 
ney, presented  a  communication  to  the  common  council,  at  a 
meeting  held  October  18th,  1899,  in  which  it  was  stated  that 
a  conveyance  was  delivered  to  the  city  about  April  1st,  1898, 
and  a  demand  was  made  for  the  purchase  price.  The  asses- 
sors, by  reason  of  the  change  in  their  map,  did  not  assess  the 
property  during  the  years  1898  and  1899.  It  was  treated  in 
that  respect  as  city  propert}^  No  complaint  or  objection  is 
now  or  ever  has  been  made  as  to  the  form  of  the  conveyance 
or  the  title  to  the  property.  This  action  was  commenced 
November  1st,  1899. 

There  is  no  dispute  or  controversy  whatever  in  regard  to 
these  facts,  and  the  question  here  is  with  regard  to  their  legal 
significance.  It  will  be  observed  that  chere  was  a  valid 
executory  contract  entered  into  between  the  parties  for  the 
sale  and  purchase  of  this  land  by  the  written  proposition  pre- 
sented to  the  city  by  the  plaintiffs'  testator,  and  the  accept- 
ance thereof  by  the  governing  body  thereof  and  the  approval 
of  the  mayor,  the  chief  executive  officer.  There  is  no  room, 
we  think,  for  dispute  or  disagreement  in  regard  to  that  propo- 
sition. But  assuming,  as  we  must,  that  the  last  resolution  of 
the  common  council  accepting  the  deed,  which  was  then  upon 
record,  became  inoperative  by  the  action  of  the  mayor,  the 
question  arises  whether  this  defeats  the  plaintiffs'  right  of 
recovery.  In  other  words,  may  the  vendee  of  real  estate 
under  a  valid  executory  contract,  where  the  deed  is  not  only 
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tendered,  but  actually  delivered,  defeat  an  action  by  the 
vendor  for  the  recovery  of  the  purchase  price,  by  refusing  to 
accept  the  deed  ?  We  think  that  the  resolution  of  tlie  com- 
mon council  accepting  the  deed  was  not  necessary  to  a  valid 
delivery  and  acceptance.  The  legislative  body  had  already 
determined  to  purchase  the  property  and  had  passed  the  neces- 
sary resolution  for  that  purpose.  The  contract  of  purchase 
and  sale  was  complete  and  bound  the  city  and  the  vendor  in 
the  same  way  as  if  it  was  a  contract  between  private  parties. 
The  vendor  could  have  performed  his  contract  by  the  delivery 
of  a  valid  deed  to  the  mayor,  to  the  financial  officer  or 
possibly  to  any  executive  officer  of  the  city.  The  common 
council  or  any  of  the  executive  officers  of  the  defendant 
could  have  rejected  the  deed  by  reason  of  any  material 
defect  in  its  form  or  in  the  title  of  the  land  conveyed. 
But  the  right  of  the  vendor  to  have  his  contract  performed 
was  not  subject  to  any  change  of  views  in  regard  to  the  prop- 
erty on  the  part  of  the  common  council  or  the  city  officers. 
Of  course,  in  an  action  for  specific  performance,  there  would 
be  no  dispute  in  regard  to  this  proposition.  But  this  is  not 
an  action  for  specific  performance.  It  is  an  action  at  law  to 
recover  damages  or  the  purchase  price  of  the  land  sold  and 
conveyed,  and  in  such  a  case  the  rule  seems  to  be  that  wlien 
a  deed  has  been  duly  tendered  to  the  vendee  in  a  contract  for 
the  purchase  and  sale  of  real  estate,  and  being  refused  by 
him,  has  been  deposited  in  a  place  subject  to  his  call,  the 
vendor  may  sue  at  law  to  recover  the  contract  price  agreed  to 
be  paid,  with  interest.  (1  Sugden  on  Vendors  [14:th  ed.], 
p.  545,  note ;  liichards  v.  Edich^  17  Barb.  265  ;  Franchot  v. 
Leachy  5  Cow.  506;  Shcmnon  y,  Comstock^  21  Wend.  457; 
Tripp  V.  Bishop^  56  Pa.  St.  424 ;  Jacobs  v.  Peterborough,  cfe 
S.  R.  E.  Co.,  8  Cush.  223 ;  Sears  v.  City  of  Boston,  16  Pick. 
357 ;  Gill  v.  BichneU,  2  Cush.  358 ;  OaVman  v.  Walker,  33  Me. 
67.)  The  vendor  in  an  executory  contract  of  sale  of  real  estate 
holds  the  title  thereof  as  trustee  for  the  vendee.  {Pelton  v. 
Westchester  F,  Ins.  Co.,  77  N.  Y.  605  ;  Hathaway  \.  Payne^ 
34  id.  92;  CogsweU  v.  Cog^weU,  2  Edw.  Ch.  231.)    From 
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the  moment  that  the  executory  contract  was  completed  by 
the  acceptance  on  the  part  of  the  city  of  the  vendor's  written 
proposition  to  sell  and  convey  the  land,  the  equitable  title  was 
in  the  citv,  and  the  vendor  is  to  l>e  treated  iis  the  owner  of 
the  purchase  money.  (  Williams  v.  IladdocTc^  145  N.  Y.  144.) 
This  title  was  transformed  into  a  legal  estate  by  the  subsequent 
delivery  of  a  deed  which  conveyed  a  good  title. 

We  have  said  that  the  deed  was  delivered,  and  it  seems  to 
us  that  it  was.     IIow  may  an  individual  who  has  contracted  to 
convey  land  to  a  city  deliver  the  deed  ?     Is  not  a  delivery  to 
the  mayor  or  to  the  comptroller  or  treasurer  good  and  sufficient 
to  vest  the  title  in  the  vendee  ?     We  are  aware  of  no  principle 
or  rule  of  law  to  the  contrary.     It  seems  to  have  been  assumed 
in  this  case  that  the  approval  or  permission  of  the  common 
council  expressed  in  the  form  of  a  resolution  accepting  the 
deed  was  essential  to  the  perfection  of  title  in  the  city,  and 
that   since   such  a  resolution  was  defeated  by  the  action  of 
the   mayor  there  was   neither  delivery   nor  acceptance.     It 
would,  we  think,  be  difficult  to  show  that  either  the  assump- 
tion or  conclusion  rested  upon  any  sound  principle  or  is  sup- 
ported  by   any   respectable   authority.     The    mayor   simply 
vetoed  a  resolution  that  was  merely  superfluous,  and  that  had 
no  effect  whatever  upon  the  rights  of  the  vendor  whether 
enacted  or  defeated.     When  the  latter  delivered  a  valid  con- 
veyance in  pureuance  of  the-contract  to  some  proper  execu- 
tive officer  representing  the  city,  the  law  settled  his  rights, 
and  they  do  not  depend  upon  any  subsequent  action  of  the 
common  council.     That  body  having  contracted   for  the  pur 
chase  of  the  land,  the  examination  of  the  title,  the  payment 
of  the  purchase  price,  the  delivery  and  recording  of  tlie  deed 
were  matters  of  detail  relating  to  performance  that  could  be 
transacted  between  the  vendor  and  the  city  officers  exercising 
executive  or  administrative  functions.     It  is  not  necessarv  to 
hold  in  this  case,  and  we  do  not  hold  that  the  mere  tender  of 
a  deed  bv  the  vendor  entitled   him  to  maintjiin  an  action  at 
law  for  the  recovery  of  the  contract  price.     In  some  of  the 
cases  cited  it  will  be  seen  that  a  rule  as  broad  as  that  has  been 
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laid  down,  but  there  is  much  conflict  of  opinion  upon  the  sub- 
ject, and  we  will  not  attemi>t  to  formulate  a  rule  beyond 
what  is  required  by  the  circumstances  of  this  case.  Here 
there  was  much  more  than  the  mere  tender  of  a  deed.  The 
vendor  intended  to  and  did  div^est  himself  of  the  title  and  per- 
formed every  act  to  that  end  tliat  was  within  his  power. 
There  was  a  delivery  of  the  deed  to  the  clerk,  and  by  him  to 
the  treasurer.  There  was  a  draft  or  order  drawn  for  the  pay- 
ment of  the  purchase  money,  though  not  actually  delivered- 
There  was  a  change  made  of  the  assessment  maps,  and  finally 
a  delivery  of  the  deed  to  the  county  clerk  for  record  and  an 
actual  recording  of  the  same.  When  this  action  was  com- 
menced the  legal  title  of  record  was  in  the  defendant, 
and  it  is  still  there.  On  payment  of  the  purchase  price 
or  judgment,  the  title  of  the  city  is  complete  and  unquestion- 
able. In  such  a  case  the  vendor  is  entitled  to  recover  the 
purchase  price  at  law,  and  the  formal  acceptance  of  the  deed 
by  the  common  council  was  not  necessary  to  perfect  that 
right.  Much  less  does  the  disapproval  by  the  mayor  of  the 
resolution  actually  accepting  it  embarrass  the  plaintiffs'  right 
of  action.  There  was  no  actual  refusal  on  the  part  of  any 
city  authority  to  accept  the  deed.  The  veto  of  the  mayor  dis- 
.  approved  of  the  resolution  of  the  common  council,  but  con- 
tained no  objection  to  the  deed  or  any  affirmative  refusal  on 
his  part  to  accept  it,  though  possibly  that  may  have  been 
what  was  intended.  But  the  defendant  could  not,  under  such 
circumstances,  defeat  the  vendor's  right  of  action  through  the 
mayor's  veto.  The  transaction  liad  reached  such  a  stage  that 
the  mayor  had  no  power  to  change  the  legal  obligations  of  the 
parties  to  the  contract.  The  fundamental  error  in  the  argu- 
ment in  behalf  of  the  city  is  to  bo  found  in  the  assumption 
that  the  resolution  of  the  common  council  accepting  the  deed 
was  essential  in  order  to  vest  the  city  with  the  title  to  the 
land,  or  to  the  consummation  of  the  transaction. 

It  seems  to  me,  therefore,  that  the  plaintiffs  were  entitled, 
so  far  as  this  question  was  concerned,  to  have  the  verdict 
directed  in  their  favor.     But  the  most  favorable  view  for  the 
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defendant  would  not  justify  the  direction  made  at  the  trial. 
If  there  was  any  conflict  in  the  evidence,  which  we  are  unable 
to  perceive,  or  different  inferences  to  be  drawn  from  the  facts, 
or  any  question  of  actual  intention,  or  of  the  authority  of  the 
city  oflicers,  who  were  actors  in  the  transaction,  to  do  as  they 
did,  then  the  question  of  delivery  and  acceptance  should  have 
been  submitted  to  the  jury.  It  was  shown  that  the  deed  was 
in  the  possession  of  the  city  clerk  and  city  treasurer,  and  that 
the  former  procured  it  to  be  recorded,  and  that  before  the 
action  was  brought  the  grantor  died.  Under  such  circum- 
stances, the  legal  presumption  is  that  tlie  deed  was  delivered. 
{Towjisend  v.  Rackluun^  1.4:3  N.  Y.  516.) 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gray,  Bartlett,  IIaight,  Cullen  and  Werner,  J  J.,  con- 
cur; Parker,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  The  Arofs 
Company,  Respondent,  v,  Frederick  II.  Bresler,  as 
Clerk  of  the  Common  Council  of  the  City  of  Albany,  et  al., 
Appellants. 

Municipal  Corporation  —  President  of  Ck>MMON  Council  of  Crrt 
OF  Second  Class  Cannot  Vote  for  Designation  of  Official  News- 
paper. Under  th«  provisions  of  the  charter  for  cities  of  the  second  class 
(L.  1898,  ch.  182,  §§  18,  14)  the  president  of  the  common  council  has  not 
the  same  right  to  vote  as  an  alderman  upon  all  questions  coming  before 
the  common  council  for  its  action  —  his  right  to  vote  "  like  other  mem- 
bers "  is  expressly  limited  to  resolutions  and  ordinances  submitted,  and 
then  only  "in  case  of  a  tie  vote,"  i.  e.,  he  has  the  right  to  vote  to  break  a 
tie  vote;  he  is  not  included  in  that  clause  of  section  29  relating  to  the 
designation  of  official  newspapers  and  ])roviding  that  "each  member 
shall  be  entitled  to  vote  for  one  of  the  papers;"  and  has  no  power  to 
vote  upon  the  designation  of  such  newspapers  even  in  case  of  a  tie  in  the 
votes  cast  for  them. 

People  ex  rel.  Argun  Co.  v.  Bresler,  70  App.  Div.  294,  affirmed. 

(Argued  >Iay  6.  1902;  decided  May  20,  1902.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  22,  1902,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  direct- 
ing the  defendant  Bresler  to  deliver  to  the  relator  all  copy 
required  by  law  to  be  published  in  the  official  papers  of  the 
city  of  Albany. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Arthur  Z,  Andreios  for  Frederick  TJ.  Bresler,  appellant. 
The  president  of  the  common  council  is  a  member  of  the  com- 
mon council  within  the  meaning  of  that  term  as  used  in  the 
provision  of  the  charter  for  the  designation  of  official  news- 
papers.    (L.  1898,  ch.  182.) 

John  F.  Montiffnani  and  William  P,  liudd  for  The  Press 
Company,  appellant.  In  looking  for  the.  intent  of  the  legis- 
lature not  only  the  language  of  a  statute  may  be  resorted  to, 
but  also  the  circumstances  under  which  it  was  enacted. 
{People  ex  rel.  v.  Spicer^  99  N.  Y.  225 ;  People  ex  rel,  v. 
Lacoiribe^  99  N.  Y.  49  ;  Matter  of  Bre8li7i,  45  Hun,  210 ; 
People  ex  reL  v.  Gilon^  76  Hun,  346 ;  People  v.  U,  Lu,  Co,^ 
15  Johns.  358 ;  Dresser  v.  Brooks^  3  Barb.  429  ;  Pi^joi*  v. 
City  of  Rochester^  166  N.  Y.  548.)  The  intention  of  the 
lawgiver  is  deduced  from  a  view  of  tlie  whole  and  of  every 
part  of  a  statute  compared  together.  {People  v.  Draper^  15 
N.  Y.  532.)  The  president  of  the  common  council  is  every- 
where in  chapter  182  of  the  Laws  of  1898  considered  as  not 
only  a  member  of  the  council  but  as  an  essential  and  neces- 
sary part  of  that  legislative  department  of  the  government. 
{Pry or  v.  City  of  Roelie^ter^  166  N.  Y.  548.)  As  a  represen- 
tative from  the  city  at  large  the  president  has  all  the  voting 
powers  of  every  other  member  of  the  common  council. 
{People  V.  Charhineau^  115  N.  Y.  436.)  There  is  no  express 
or  necessary  abrogation  or  restriction  of  the  president's  power 
to  vote  in  section  14  of  chapter  182.  {Matter  of  Tobin^  53 
App.  Div.  458 ;  People  ex  rel,  v.  Supervisors^  51  N.  Y.  401 ; 
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Phelps  V.  Hawley^  52  N.  Y.  23 ;  Ilagadorn  v.  Haux,  72  N. 
Y.  586 ;  S^iith  v.  Floyd,  140  N.  Y.  337 ;  Mayor,  etc.,  v. 
Furze,  3  Hill,  612.)  The  act  of  the  president  of  the  council 
in  voting  to  break  this  tie  was  within  the  intent  of  the  legisla- 
tion and  the  language  of  the  statute.  (Matter  of  Ehraani^ 
37  App.  Div.  272;  Perkins  v.  Smith,  116  N.  Y.  441.) 

Arna^a  J.  Parker,  Jr.,  for  respondent.  The  president  of 
the  common  council  had  no  right  to  vote  under  section  29,  as 
that  section  does  not ,  expressly  confer  on  him  the  right  to 
vote.  {People  ex  rel.  v.  Ratisom,  56  Barb.  514;  Matter  of 
Dudley,  33  App.  Div.  465.)  The  intent  of  the  legislature 
was  that  the  president  of  the  common  council  should  not  vote 
except  upon  a  resolution  or  ordinance,  in  case  of  a  tie.  {Pryor 
V.  City  of  Rochester,  166  N.  Y.  548.)  Powers  conferred 
upon  officers  are  to  be  strictly  construed.  (Max^oell  v.  ToUy, 
26  S.  C.  77 ;  Throop  on  Corp.  §  566 ;  Cassidy  v.  City  of 
Brooklyn,  47  N.  Y.  659 ;  Achley's  Case,  4  Abb.  Pr.  36 ; 
People  ex  rel,  v.  Rector,  etc.,  48  Barb.  683  ;  People  ex  rel.  v. 
Schroeder,  76  N.  Y.  160 ;  Cassidy  v.  City  of  Brooklyn,  10 
Abb.  [N.  S.]  297  ;  Jones  v.  Reed,  1  Johns.  Cas.  20  ;  L.  E.  R. 
R.  Co.  V.  City,  65  Hun,  494;  People  ex  rel.  v.  Common 
Courioil,  47  N.  Y.  S.  R.  149  ;  Peck  v.  City  of  Rochester,  18 
N.  Y.  S.  R.  244.)  The  sentence  in  section  29,  that  "  Each 
member  sliall  be  entitled  to  vote  for  one  of  the  papers,"  is 
merely  directory.  {Delafield  v.  Brady,  108  N.  Y.  524 ;  Peo- 
ple V.  Utica  Ins.  Co.,  15  Johns.  358 ;  Jackson  v.  Collins,  3 
Cow.  89 ;  L.  S.  cfe  M.  S.  R.  R.  Co.  v.  Roach,  80  N.  Y.  339 ; 
Peoph  V.  Cook,  14  Barb.  291 ;  Fx  parte  Heath,  3  Hill,  43 ; 
R.  T.  Co.  V.  May  at*,  etc.,  128  N.  Y.  510 ;  Riggs  v.  Palmier, 
115  N.  Y.  506  ;  Ilurst  v.  City  of  JV^ew  York,  55  App.  Div. 
73.) 

Gray,  J.  This  proceeding  was  instituted  on  the  relation 
of  the  Argus  Company  to  obtain  a  peremptory  writ  of  man- 
damus, directing  the  clerk  of  the  common  council  of  the  city 
of  Albany  to  furnish  to  the  relator  all  the  printed  matter  and 
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**  copy  "  required  by  law  to  be  published  in  the  official  news- 
papers of  said  city. 

The  city  of  Albany  is  one  of  the  cities  of  the  second  class 
and,  as  such,  is  governed  by  the  provisions  of  chapter  182  of 
the  Laws  of  1898.  Section  29  of  its  statutory  charter  pro- 
vides as  follows  :  "  At  the  first  meeting  of  the  common  coun- 
cil after  the  election  of  its  members,  it  shall,  by  a  viva  voce 
vote,  designate  two  daily  newspapers  published  in  the  city  to 
be  the  official  papers  of  the  city.  Each  member  shall  be 
entitled  to  vote  for  one  of  tlie  papers,  and  the  two  papers 
having  the  highest  number  of  votes  shall  be  the  official  papers 
for  two  years  and  until  othens  are  designated.  Such  papers 
shall  publish  the  proceedings  and  ordinances  of  the  common 
council  and  all  other  matters  required  by  law  or  by  ordinances 
of  the  city  to  be  published."  Pursuant  to  this  section,  the 
Albany  Evening  Journal  and  the  Argus  had  been  designated, 
in  1900,  as  the  official  newspapers  for  the  ensuing  two  years. 
In  January,  1902,  at  the  first  meeting  of  the  common  council, 
there  attended  all  of  the  members,  to  the  number  of  nineteen, 
and  the  president  of  the  common  council.  A  resolution  was 
offered  in  the  following  language,  viz. :  "  Resolved,  That  the 
Common  Council  proceed  to  designate  two  daily  newspapers 
published  in  the  city  to  be  the  official  papers  of  the  city  ;  that 
the  clerk  call  the  roll,  and  that  each  member  rise  in  his  seat 
and  state  his  choice,  pursuant  to  section  29  of  the  charter." 
The  resolution  was  adopted  and  the  president  of  the  common 
council  announced  "  that  the  Common  Council  would  now 
proceed  to  designate  the  official  papers  of  the  city  by  viva 
voce  vote."  The  clerk  called  the  roll  and  the  result  of  the 
voting  was  as  follows :  The  Albany  Evening  Journal  received 
seven  votes ;  the  Albany  Argus  received  five  votes ;  the 
Press-Knickerbocker-Express  received  five  votes,  and  the 
Times-Union  received  two  votes.  After  tliese  votes  had  been 
given,  the  president  of  the  common  council  immediately 
voted  for  the  Press-Knickerbocker-Express  and,  thereupon, 
"  declared  that  the  Albany  Evening  Journal  and  the  Press- 
Knickerbocker-Express  had  received  the  highest  number  of 
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votes  and  the  same  were  duly  designated  by  the  Common 
Council  as  the  official  newspapers  of  the  City  of  Albany  for 
the  years  1902  and  1903."  The  relator,  The  Argus  Com- 
pany, claims  that  the  president  of  the  common  conncil  had  no 
rigiit  to  vote,  and,  if  he  had  not,  that  there  was  no  designation 
of  official  papers,  as  between  the  Argus  and  the  Press- 
Knickerbocker-Express,  because  of  the  tie  vote  by  t!ie  alder- 
men ;  that,  therefore,  the  Argus  holds  over  as  one  of  the 
official  papers  and  that  relator  was  entitled  to  the  peremptory 
writ  of  mandamus  prayed  for. 

There  is  no  dispute  al)out  the  facts  and  the  question  of  law, 
witli  respect  to  the  right  of  the  president  of  the  common 
council  to  vote  as  he  did,  is  to  be  decided  upon  a  construction 
of  the  provisions  of  the  said  charter.  Section  13  of  the 
charter  provides  as  follows :  "  There  shall  be  elected  at  the 
first  election  under  this  act,  and  at  the  city  election  every  two 
years  thereafter,  a  President  of  the  Common  Council  from 
the  city  at  large,  who  shall  receive  an  annual  salary  of  one 
thousand  dollars,  and  one  alderman  from  each  ward  of  the 
city,  who  shall  have  been  a  resident  in  such  ward  for  at  least 
five  months  prior  to  such  election,  who  sliall  hold  their  offices 
for  two  years  ;  and  the  President  and  aldermen  thus  elected 
shall  constitute  the  Common  Council." 

Section  14  provides,  with  respect  to  the  president  of  the 
common  council,  that  he  shall  have  certain  powers  and 
certain  duties,  by  virtue  of  his  office,  and  then,  expressly, 
declares  as  follows :  ''  The  President  may  vote  like  other 
members  of  the  Common  Council  upon  all  resolutions  and 
ordinances  submitted  to  the  body  for  its  action  in  case  of  a 
tie  vote." 

The  argument,  in  opposition  to  the  claim  of  the  relator,  is 
that  the  president  and  aldermen,  together,  constitute  the  com- 
mon council  and  that  the  president,  as  a  member  thereof,  is 
entitled  to  vote  whenever  members  are  authorized  to  vote.  It 
is  contended  that  the  action  of  the  common  council  is  individ- 
ual and  not  legislative,  and,  further,  that  a  proper  construction 
of  the  provision  in  section  14,  as  to  the  president's  right  to 
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vote,  is  that  of  a  command  to  him  in  case  of  a  tie  vote  upon 
resolutions  and  ordinances  submitted,  and  that  the  words 
"may  vote"  are  equivalent  to,  and  should  read,  "  must  vote." 
We  think  that  the  construction  given  to  the  statutory 
provision,  by  the  Appellate  Division,  is  the  correct  one.  It 
was  the  view  of  that  court,  as  expressed  in  the  opinion 
delivered  by  Mr.  Justice  Kellogg,  that,  if  tlie  president  had, 
under  the  statute,  "  the  right  to  vote  as  an  alderman,  there 
would  have  been  no  need  of  giving  liim  tlio  right  to  vote  in 
the  case  of  a  tie  vote,"  and  that  it  was  clear  that  the  legislature 
did  not  intend  to  invest  the  president  with  all  the  powers  of 
an  alderman.  As  a  general  rule,  the  mayor  presides  at  the 
meetings  of  the  governing  body  of  a  municipal  corporation  and 
has  the  right  to  vote  in  case  of  a  tie  vote.  (Dillon  on  Munic. 
Corporations,  §  270.)  The  question,  however,  whether  he,  if 
such  presiding  officer,  or  any  other  person,  who  is  such  officer 
under  the  charter,  has  a  general,  or  a  restricted,  right  to  vote 
with  the  body,  is  one  of  construction.  By  the  provisions  of 
this  charter,  the  president  of  the  common  council  was  dis- 
tinguished, or  set  apart,  from  the  other  members  of  that  body 
by  the  manner  of  his  election  and  by  the  functions  and  duties 
with  which  he  was  specifically  invested.  lie  is  to  be  elected 
from  the  city  at  large ;  he  receives  an  annual  salary  ;  he  is  to 
preside  at  all  meetings,  and  he  must  discharge  such  duties 
as  president,  as  might  be  defined  by  ordinances  of  the  com- 
mon council  and  other  provisions  of  the  act.  His  power 
to  "vote  like  other  members  of  the  Common  Council" 
is  expressly  limited  to. "all  resolutions  and  ordinances  sub- 
mitted to  the  body  for  its  action,  in  case  of  a  tie  vote." 
That  is  to  say,  in  such  matters,  he  has  the  right  to  vote 
to  break  a  tie  vote.  It  is  of  some  aid  in  our  construction  of 
the  statute  to  consider  the  change,  which  was  made  by  the 
legislature,  upon  receiving  the  report  of  the  commission, 
appointed,  in  1895,  to  propose  a  uniform  charter  for  cities  of 
the  second  class.  As  the  section  was  reported  by  the  com- 
mission, the  members  of  the  common  council  were  to  "  choose 
one  of  their  number  president,  who  shall  preside  at  all  meet- 
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ings  *  *  *  hold  his  office  to  the  end  of  his  aldermanic 
term,  and  *  *  *  inay  vote  like  other  menibera  of  the 
Corrvnxoii  Council  upon  all  resolutions  and  ordinances  stib- 
mitted  to  tlve  hodyfor  its  action.''  The  legislature,  in  passing 
upon  the  report,  as  to  this  section,  changed  the  general 
authority  to  vote,  thus  conferred  upon  the  president,  to  an 
authority  to  vote  upon  all  resolutions  and  ordinances,  "  in  case 
of  a  tie  vote."  This  material  change  in  the  language  is  sig- 
nificant of  an  intention  on  the  part  of  the  legislature  to  con- 
fine the  powers  of  the  president,  as  a  member  of  the  common 
council,  to  such  as  are  ordinarily  exercised  by  presiding 
officers,  filling  that  office  virtute  officii  and  not  as  a  member 
of  the  body.  lie  is  a  statutory  officer,  elected  from  the  people 
at  large,  with  prescribed  functions.  The  declaration  of  his 
powers  in  the  statute,  impliedly,  excludes  his  investment  with 
any  other,  or  broader,  powers.  (See  People  ex  rel,  Gaskill 
v.  Ransom^  56  Barb.  514,  and  Matter  of  Dudley^  33  App. 
Div.  465.)  The  argument  that  section  29,  in  providing  that 
"  each  member  shall  be  entitled  to  vote  for  one  of  the  papers," 
must  comprehend  all  of  the  members,  who  are  constituent 
parts  of  the  common  council,  as  a  body,  begs  the  question. 
The  language  must  be  read  in  the  light  of  the  previous  limita- 
tions upon  the  power  of  the  president  to  vote,  contained  in 
section  14.  It  is  the  expression  of  a  legislative  intent  to  pro- 
vide for  the  selection  of  an  official  newspaper  by  a  minority 
of  the  common  council  and,  for  the  eflEectuation  of  such  a 
purpose,  each  alderman  was  permitted  to  vote  for  only  one 
paper.  Viewed  thus,  the  plan  of  the  statute  is  clear  and 
intelligible,  as  one  for  a  fair  distribution  of  the  power  of  selec- 
tion among  the  aldermen  elected  from  the  different  wards. 
If  there  were  no  reference,  nor  expression  as,  to  the  president's 
power  to  vote  in  the  statute,  the  argument  would  be  strong, 
from  inference  and  upon  principle ;  but  the  language  of  the 
section  is  a  provision,  and  the  only  one,  upon  the  subject  of  the 
president's  right,  in  that  respect,  and,  therefore,  must  have 
marked  meaning.  As  it  is  well  pointed  out  by  Mr.  Justice 
Kellogg,  in  his  analysis  of  the  provisions  of  various  other 
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sections  with  respect  to  the  voting  by  members  of  the  common 
council  upon  matters  within  its  province,  preceding  section  29, 
(See  sees.  15,  16,  17,  19,  21,  25,  27),  the  legislature  must  have 
intended  by  the  term  "  members"  to  indicate  an  alderman  and 
not  the  president  of  the  body. 

The  only  question  presented  is  upon  the  situation,  as  it  was 
created  by  the  action  of  the  common  council,  at  its  first  meet- 
ing in  January,  1902.  Was  there  a  valid  designation  of  the 
Press-Knickerbocker-Express,  as  one  of  the  official  newspa- 
pers ?  No  other  question  arises  as  to  what  might  have  been 
further  done,  had  the  president  not  cast  his  vote.  We  think 
that  the  president  was  without  power  to  vote  as  he  did  and, 
therefore,  by  reason  of  the  tie  vote  between  the  Argus  and 
the  Press-Knickerbocker-Express,  that  there  was  no  designa- 
tion of  an  official  paper. 

The  order  appealed  from  should  be  affirmed,  without  costs. 

Parker,  Ch.  J.,  O'Brien,  Haioht,  Cullen  and  Werner, 
JJ.,  concur ;  Bartlett,  J.,  not  voting. 

Order  affirmed. 


Eliza  M.  Kellegher,  Respondent,  v.  Forty-second  Street,  171  309 
Manhattanville  and  3t.  Nicholas  Avenue  Railroad  77  AD  386 
Company,  Appellant. 

Negliqence  —  Trial  —  WracN  Charge  Practically  Withdrawing 

t 

Question  of  Defendant's  Negligence  and  of  Plaintiff's  Contribu- 
tory Negligence  from  the  Jury  Is  Erroneous.  Upon  the  trial  of  an 
action  for  negligence  an  instruction  that  if  the  jury  believed  the  wit- 
nesses called  by  the  plaintiff,  the  act  of  a  conductor  in  starting  a  car  was 
negligent  and  constituted  a  cause  of  action  in  favor  of  the  plaintiff  con- 
stitutes reversible  error,  because  it  submits  to  the  jury  only  the  question 
of  the  credibility  of  his  witnesses  and  practically  withdraws  from  its  con- 
sideration the  questions  of  defendant's  negligence  and  of  the  plaintiff's 
contributory  negligence,  which  should  have  been  submitted  even  if  the 
evidence  given  by  the  plaintiff  was  to  be  believed. 

KelUgJier  v.  F&rty-second  St.  db  Si,  iV.  A,  By,  Co.,  66  App.  Div.  833, 
reversed. 

f 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 7, 1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Charles  Stewart  Da/oisan,  Charles  F,  Brown^  Ilenry 
Melville  and  Ilenry  A,  Hohinson  for  appellant.  It  was  error 
to  charge  that  if  the  jury  believed  the  witnesses  called  by  the 
plaintiff,  then  the  act  of  the  conductor  was  a  negligent  act, 
and  defendant  was  liable.  {Thompson  v.  SeamaUy  67  App. 
Div.  58 ;  Kleiner  v.  T.  A.  E.  R.  Co.,  162  K  Y.  193  ;  S.  a?. 
Nat.  Banh  v.  Sloan,  135  N.  Y.  371 ;  Cass  v.  T.  A.  R.  R. 
Co.,  20  App.  Div.  591 ;  Kain  v.  Smith,  89  N.  Y.  375  ;  Bolan 
V.  D.  cfe  IT.  a  Co.,  71  K  Y.  285 ;  Black  v.  T.  A.  R.  R.  Co., 
2  App.  Div.  387  ;  Dochtermann  v.  B.  II.  R.  R.  Co.,  32  App. 
Div.  13  ;  Ha^t  v.  //.  R.  B.  Co.,  80  N.  Y.  622  ;  McGrath  v. 
M.  L.  Ins.  Co.,  6  K  Y.  S.  R.  376 ;  Brady  v.  Cassidy,  9 
Misc.  Rep.  107 ;  Tholm  v.  B.  C.  R.  R.  Co.,  10  Misc.  Rep. 
283.) 

George  Murray  Brooks  for  respondent.  It  was  not  error 
to  charge  that,  if  the  jury  believed  the  testimony  on  the  part 
of  the  plaintiff,  she  was  entitled  to  recover.  *  {S.  S.  Nat.  Bank 
V.  Sloan,  135  N.  Y.  384 ;  Docht^rmann  v.  B.  II.  R.  R.  Co., 
32  App.  Div.  13  ;  Akersloot  v.  S.  A.  R.  R.  Co.,  131  N.  Y. 
599  ;  Smith  v.  K.  R.  R.  Co.,  55  App.  Div.  143  ;  Kleiner  v. 
T.  A.  R.  R.  Co.,  162  N.  Y.  193 ;  McDonald  v.  Z.  /.  R.  R. 
Co.,  116  K  Y.  546.) 

Martin,  J.  This  action  was  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. The  accident  from  which  the  injuries  resulted  occurred 
on  April  25,  1897,  at  the  corner  of  Seventy-ninth  street  and 
Amsterdam  avenue  in  the  city  of  New  York.  There  was  a 
conflict  in  the  evidence  as  to  the  circumstances  attending  it. 
So  far  as  essential  to  the  question  involved  on  this  appeal  the 
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facts  claimed  to  be  established  by  the  plaintiff  'and  her  wit- 
nesses may  be  briefly  stated.  At  the  place  mentioned  tlie 
plaintiff  attempted  to  board  an  open  horse  car  running  upon 
the  defendant's  street  railway  and  under  its  control.  At  least 
three  cars  had  passed  which  were  crowdod,  so  that  the  plain- 
tiflE  and  a  friend  accompanying  her  did  not  attempt  to  board 
them.  When  the  car  in  question  approached,  which  was  an 
open  horse  car,  the  plaintiff  nodded  to  the  conductor  to  stop. 
The  car  was  stopped,  two  ladies  alighted,  and  the  plaintiff  and 
her  friend  intended  to  take  the  places  upon  the  car  thus  left 
vacant.  The  former  took  hold  of  the  stanchion  with  her  left 
hand,  stepped  upon  the  side  step  or  running  board,  raised  her 
foot  to  step  between  the  seats,  when,  at  a  signal  by  the  con- 
ductor, the  car  started  with  a  jerk  and  she  was  thrown  to  the 
ground  and  received  the  injuries  complained  of.  Her  friend 
made  no  attempt  to  board  the  car.  The  evidence  upon  the 
part  of  the  defendant  was  essentially  different  and  such  as 
would  have  justified  a  verdict  for  the  defendant  if  believed 
by  the  jury. 

The  only  question  presented  upon  this  appeal  relates  to  the 
charge  of  the  trial  court.  It  charged :  "  In  this  particular 
case  the  circumstances  testified  to  by  the  various  witnesses  are 
of  such  a  character  that  I  may  safely  say  to  you  that  if  you 
believe  the  witnesses  called  by  the  plaintiff,  who  have  testi- 
fied to  the  circumstances  under  which  the  accident  happened, 
it  must  be  said  that  the  act  of  the  conductor  was  a  negligent 
act,  and  such  an  act  as  may  warrant  a  cause  of  action  on  behalf 
of  the  plaintiff."  To  this  portion  of  the  charge  the  defend- 
ant excepted.  The  court,  after  stating  the  position  of  the 
defendant  and  the  circumstances  under  which  its  witnesses 
testified  that  the  accident  occurred,  then  charged  that  if  that 
was  the  way  the  plaintiff  got  off  from  the  car  and  the  way  in 
which  the  accident  happened,  she  could  not  recover.  It  then 
charged  that  the  burden  of  proof  as  to  the  defendant's  negli- 
gence and  as  to  her  freedom  from  contributory  negligence 
was  upon  the  plaintiff. 

It  is  doubtless  true  that  it  is  the  duty  of  carriers  of  passen- 
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gers   to  allow  persons  entering  their  car  a  reasonable  time 
within  which  to  enter,  and  if  it  is  prematurely  started  with 
such  unusual  or  unnecessary  violence  as  to  do  the  passenger 
injury  while  entering,  a  jury  may  be  justified  in  finding  the 
defendant  guilty  of  negligence.     {Keating  v.  N.  Y.  C.  <6  IT. 
R,  B.  R.  Co.,  49  K  Y.  673,  affirming  3    Lansing,  469; 
Sauter  v.  N.  T.  C.  cfe  IL  R.  R.  R,  Go.,  66  N.  T.  50 ;  MiUi- 
mafi  V.  j\\  Y.  a  iik  IL  R.  R.  R.  Co.,  66  N.  Y.  642 ;  Taher 
V.  D.,  L.  A  W.  R.  R.  Co.,  71  N.  Y.  489 ;  Bartholomew  v. 
N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  102  N.  Y.  716  ;  Mulhado  v. 
Brooklyn   City  R.  R.   Co.,  30  N.  Y.  370 ;  Nicfiola  v.  Sixth 
Ave.  R.  R.  Co.,  38  N.  Y.  131 ;  PovA/vn  v.  Broadway  and 
Seventh  Ave.  R.  R.  Co.,  61  N.  Y.  621.)     If  the  charge  in  this 
case  had  been  to  that  effect  and  the  court  had  submitted  the 
question  to  the  jury  as  one  of  fact,  there  would  have  been  no 
error.^    But  such  was  not  the  charge.     The  instruction  to  the 
jury  was   that  if  it  believed   the   plaintiff's  witnesses,   the 
defendant's  conductor  was  negligent  and  the  plaintiff  had  a 
cause  of  action.     Thus,  instead  of  submitting  the  evidence  to 
the  jury  to  find  the  facts  necessary  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff,  the  court  submitted  to  it  only 
the  question  of  the  credibility  of  the  witnesses,  followed  by 
the  instruction  that  if   the   plaintiff's   witnesses  were  to  be 
believed,  a  cause  of  action  was  established.     This  charge  was 
not  justified.     The  questions  whether  the  defendant  had  exer- 
cised proper  care  in  the  management  of  its  car ;  if  not,  whether 
such  omission  caused  the  injuries  complained  of,  and  whether 
the  plaintiff  was  free  from  any  negligence  contributing  to  her 
injury,  were  questions  to  be  determined  by  the  triers  of  fact 
and  not  by  the  court.     There  was  no  such  proof  by  the  plain- 
tiff as  justified  the  court  in  determining  these  questions  as  mat- 
ters of  law,  or  in  determining  that  the  conductor  was  negligent^ 
even  if  the  facts  were  as  testified  to  by  the  plaintiff.     The 
inferences  and  conclusions  to  be  drawn  from  that  evidence  were 
for  the  jury  alone.     The  plaintiff's  testimony  did  not  show  con- 
clusively that  the  starting  of  the  car  was  unusual,  that  any 
unnecessary  jerk  occurred,  or  that  the  conductor  neglected 
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any  particular  act  that  it  was  his  duty  to  perform.  Besides, 
the  jury  might  have  found  that  the  plaintifiE  was  negligent  in 
the  manner  in  which  she  undertook  to  board  the  car.  It  is 
only  in  rare  cases  that  a  court  is  justified  in  holding  that  the 
acts  of  parties  are  negligent  j>er  se.  The  questions  of  negU- 
gence  and  contributory  negligence  are  usually  questions  of 
fact  to  be  determined  as  such.  This  is  necessarily  so,  as 
there  is  seldom  any  arbitrary  or  absolute  standard  which  can 
be  applied  to  the  facts  of  a  particular  case.  As  in  this  case 
there  was  no  absolute  standard  fixed  by  law  as  to  the  care 
required  of  the  plaintiff,  except  that  she  was  bound  to  exer- 
cise ordinary  care  and  prudence,  it  was  for  the  jury  and  not 
for  the  court  to  determine  what  care  she  exercised  and  whether 
it  readied  the  standard  required.  In  the  solution  of  that 
question  the  jury  was  to  determine  not  only  what,  under  the 
circumstances,  would  constitute  ordinary  care  on  the  part  of 
the  plaintiff,  but  also  whether  her  conduct  was  such  as  to  ful- 
fill that  requirement.  The  standard  by  which  the  defendant's 
acts  were  to  be  judged  was  also  largely  a  question  of  fact,  and 
whether  the  acts  proved  came  up  to  or  were  below  that  stand- 
ard was  peculiarly  a  question  for  the  jury. 

We  are  of  the  opinion  that  the  court  erred  in  charging  that, 
if  the  jury  believed  the  witnesses  called  by  the  plaintiff,  the 
act  of  the  conductor  was  negligent  and  constituted  a  cause  of 
action  in  favor  of  the  plaintiff,  and  that  the  court  should  have 
submitted  the  questions  of  the  defendant's  negligence  and  the 
plaintiff's  freedom  from  contributory  negligence  to  the  jury 
as  questions  of  fact,  even  if  the  evidence  given  by  the  plain- 
tiff was  to  be  believed.  {Mulhado  v.  Brooklyn  City  B.  li, 
Co.,  30  N.  Y.  370 ;  Keating  v.  N.  Y.  C  cfe  H,  R.  R,  R.  Co,, 
49  N.  Y.  6Y3 ;  Eppendorf  v.  B,  C  cfe  N.  R.  R.  Co.,  69  N.  Y. 
195 ;  Black  v.  Brooklyn  City  R.  R.  Co.,  108  N.  Y.  640 ; 
Morrison  v.  Bdway.  ifc  S.  A.  R.  R.  Co.,  130  N.  Y.  166; 
Akersloot  v.  Second  Ave.  R.  R.  Co.,  131  N.  Y.  599 ;  Dialler 
V.  Long  Island  R.  R.  Co.,  151  N".  Y.  424;  Dochtermann  v. 
Brooklyn  Heights  R.  R.  Co.,  32  App.  Div,  13;  affirmed, 
164  N.  Y.  686.) 
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The  portion  of  the  cliarge  excepted  to  practically  withdrew 
from  the  consideration  of  the  jury  any  question  except  the 
truthfulness  of  tlie  plaintiff's  evidence  and  tended  to  withdraw 
from  it  the  determination  of  the  facts  established  by  the  proof 
and  the  inferences  to  be  drawn  therefrom.  Such  an  instruc- 
tion was  improper.  {Dolati  v.  D.  cfe  //.  C,  Co.^  71  N.  Y. 
285.)  Moreover,  unless  the  only  possible  inferences  deduci- 
ble  from  the  plaintiffs  testimony  were  that  the  defendant 
was  guilty  of  negligence  and  that  she  was  free  from  con- 
tributory negligence,  the  court  could  not  properly  instruct  the 
jury  that;  as  a  matter  of  law,  the  defendant  was  liable  and 
the  plaintiil  was  entitled  to  recover.  {Kain  v.  Smithy  89  N. 
Y.  375, 384 ;  Salt  Springs  Nat,  Bank  v.  Sloan,  135  N.  Y.  371.) 

It  follows  that  for  the  error  pointed  out  the  judgment 
should  Iwj  reversed  and  a  new  trial  ordered,  witli  costs  to  abide 
the  event. 

Parker,  Ch.  J.,  Baktlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Louis  Amberg  et  al.,  Appellants,  v.  The  Manhatfan  Life 
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Insurance  —  Money    Payable    to   Wife    upon  Matured    Policy 

Issued  by  Ordinary  Life  Insurance  Company  upon  Husband's  Life 
Not  Exempt  from  Attachment.  Money  due  upon  a  matured  insur- 
ance policy,  written  by  an  ordinary  life  insurance  company  upon  the  life 
of  a  husband,  payable  to  his  wife,  is  subject  to  levy  under  a  warrant  of 
attachment  Issued  against  the  property  of  the  wife  in  an  action  brought 
to  recover  a  debt  owing  by  her. 
Atnberg  v.  ManJiattan  Life  Ins.  Co.,  56  App.  Div.  843,  reversed. 

(Argued  May  15,  1902;  decided  May  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 8, 1901,  reversing  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial  and  dismissing  the  complaint. 
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On  the  31st  of  May,  1894,  tlie  defendant,  a  domestic  insur- 
ance corporation,  doing  an  ordinary  life  insurance  business, 
issued  a  policy  on  the  life  of  Emanuel  Bourbon,  whereby  it 
promised  to  pay  to  Blanche  Bourbon,  his  wife,  the  sum  of 
$5,000  on  the  24th  of  May,  1899,  or  on  his  death,  if  he  died 
before  that  date.  On  the  31st  of  August,  1899,  after  the 
policy  had  become  due  and  was  payable,  but  before  it  had  been 
paid,  the  plaintiflE  Amberg  caused  a  levy  to  be  made  upon  the 
sum  of  money  due  to  Mrs.  Bourbon  thereon  under  an  attach- 
ment issued  in  an  action  commenced  by  him  again^^t  her  in  the 
Supreme  Court  of  this  state.  January  5th,  1900,  judgment 
was  rendered  in  said  action  by  default,  the  summons  having 
been  served  by  publication,  in  favor  of  the  plaintiff  and  against 
the  defendant  therein  for  the  sum  of  $23,772.24.  Execution 
having  been  issued  upon  said  judgment  and  returned  unsatis- 
fied, this  action  was  commenced,  by  leave  of  said  court, 
against  the  defendant  herein  by  said  judgment  creditor  and 
the  sheriff,  who  levied  the  attachment,  to  recover  the  amount 
due  upon  the  policy.  The  defendant  answered,  and,  after 
admitting  certain  portions  of  the  complaint,  pleaded  a  gen- 
eral denial  only. 

Upon  the  trial  the  facts  alleged  in  the  complaint  were 
proved  without  contradiction  and  the  defendant  moved  to  dis- 
miss the  complaint  upon  the  ground  that  "  neither  the  policy 
in  question  nor  its  proceeds  are  subject  to  the  attachment  in 
evidence  in  the  case,  nor  to  an  execution,  nor  can  the  policy 
or  its  proceeds  under  the  statutes  and  laws  be  reached  by  a 
creditor  of  the  wife ; "  that  neither  the  policy  nor  the  proceeds 
thereof  are  property  according  to  law  and  that  judgment  for 
the  plaintiffs  would  be  no  protection  to  the  defendant  against 
an  action  by  Mrs.  Bourbon  for  the  sum  due  upon  the  policy. 
The  motion  was  denied  and  the  defendant  excepted.  Neither 
party  asked  to  go  to  tlie  jury,  and,  under  the  direction  of  the 
court,  a  verdict  was  rendered  in  favor  of  the  plaintiffs  for  the 
amount  due  on  the  policy  and  interest.  The  judgment  entered 
accordingly  was  reversed  upon  appeal  to  the  Appellate  Division 
and  the  defendant  appealed  to  this  court. 
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Herbert  IL  Maasa  and  Alexander  Blumenstwl  for  appel- 
lants. The  claim  that  if  the  defendant  paid  the  amount  to 
the  sheriflF  here  it  would  have  no  defense  in  an  action  brought 
by-  Blanche  Bourbon  cannot  l)e  raised  for  the  first  time  at 
the  trial.  {O'Brien  v.  G.  TT.  Co,,  50  N.  Y.  128 ;  Code  Civ. 
Pro.  §  820.)  A  debt  owing  from  an  insurance  company  to  a 
beneficiary,  under  an  insurance  policy,  is  attachable  at  the 
suit  of  a  creditor  in  a  case  where  the  policy  has  actually 
matured  and  the  company  stands  as  a  debtor  to  the  bene- 
ficiary. (C  T,  Assn,  V.  NewhirTc,  16  N.  Y.  Supp.  177; 
Ilolt  V.  Keyhoe,  30  Hun,  619 ;  Crosby  v.  Stephan,  32  Hun, 
478.) 

Edward  S.  Rapallo  for  respondent.  The  amount  dne 
upon  this  policy  is  payable  to  the  wife  free  from  the  claims 
of  her  creditors,  and  neither  such  amount  nor  the  policy  itself 
is  subject  to  the  plaintiff's  attachment  nor  execution  for  the 
reason  that  the  policy  is  upon  a  husband's  life  and  for  the 
benefit  of  his  wife.  (L.  1858,  ch.  187;  L.  1862,  ch.  70; 
L.  1866,  ch.  656;  L.  1870,  ch.  277;  L.  1896,  ch.  272; 
Baron  v.  Brumnier,  100  N.  Y.  372 ;  Brunimer  v.  Cohn,  86 
N.  Y.  11 ;  Brick  v.  Campbell,  122  N.  Y.  337 ;  Fra?ik  v.  Jf. 
Z.  Ins.  Co.,  102  N.  Y.  266 ;  Leonard  v.  Clinton,  26  Hun, 
288  ;  Sinilie  v.  Quinn,  90  N.  Y.  492  ;  Romaine  v.  Chauncey, 
129  K.  Y.  566  ;  Eadie  v.  Slimmon,  26  K  Y.  9.) 

Vann,  J.  The  question  presented  by  this  appeal  is  whether 
the  money  due  upon  a  matured  insurance  policy,  written  by 
an  ordinary  life  insurance  company  upon  the  life  of  a  hus- 
band, payable  to  his  wife,  is  subject  to  levy  under  a  warrant 
of  attachment  issued  against  the  property  of  the  wife  in  an 
action  brought  to  recover  a  debt  owing  by  her. 

This  question  has  never  been  passed  upon  by  the  Court  of 
Appeals.  While  we  have  held  tliat  such  a  policy  cannot  be 
seized  by  the  creditors  either  of  the  husband  or  the  wife  before 
it  has  become  due  and  payable,  we  have  not  held  that  it  is 
exempt  from  the  claims  of  her  creditors  after  the  contingent 
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promise  has  ripened  into  an  actual  promise  and  the  right  of  the 
beneficiary  has  become  absolute.  There  has  never  been  a  stat- 
ute expressly  exempting  a  policy,  issued  by  a  regular  life  insur- 
ance corporation,  from  the  demands  of  the  wife's  creditors, 
although  there  have  been  statutes  of  that  kind  which  applied 
to  the  policies  or  certificates  issued  by  co-operative  insurance 
societies.  The  reason  for  holding  that  the  policy  is  practically 
exempt  until  it  becomes  due,  is  that  the  wife  could  not  assign 
it  until  it  matured,  because  '^  it  would  be  against  the  spirit 
and  policy  of  the  statute  to  allow  such  a  policy  to  be  assigned 
by  a  wife  during  the  lifetime  of  her  husband,"  or  before  the 
maturity  of  the  policy.  {Eadie  v.  Sli7nmon^  26  N.  Y.  9 ; 
Barry  v.  Equitable  Life  Assur,  Socy.y  59  N.  Y.  587 ;  Brurrir 
mer  v.  (John,  86  N.  Y.  11 ;  Smillie  v.  Quinn,  90  K.  Y.  492; 
Baron  v.  Brummer,  100  N.  Y.  372 ;  Frank  v.  Mutual  Life 
Lns.  Co.,  102  K.  Y.  266 ;  Brick  v.  CampbeU,  122  N.  Y.  337.) 
Referring  to  said  statute,  which  is  hereinafter  set  forth, 
the  court  said  in  Barry  v.  Equitable  Life  Assur.  Socy. 
{»upra)  :  "  Without  that  act,  when  this  policy  was  issued,  the 
insurance  money,  being  for  premiums  paid  out  of  the  funds 
or  property  of  the  husband,  could  not  have  been  retained  from 
the  personal  representatives  or  creditors.  That  act  sought 
that  result,  not  for  the  sake  of  the  woman  while  a  wife,  but 
when  a  widow  ;  not  that  she  might  sell  or  assign  the  contin- 
gency which  was  created  by  the  policy,  but  that  it  should  be 
kept  for  her  until,  by  the  death  of  her  husband,  she  surviving, 
it  became  realized  personal  property."  Hence,  the  courts 
have  refused  to  compel  the  wife  to  do  that  which  she  could 
not  do  of  her  own  volition.  The  reason  for  thus  giving  prac- 
tical exemption  to  the  policy  before  the  insurance  became  due, 
has  no  application  to  a  policy  after  it  has  become  due,  for  she 
can  then  assign  it  as  she  can  any  other  cause  of  action.  As 
the  reason  for  the  rule  ceases  to  exist  as  soon  as  the  policy 
matures  and  becomes  assignable,  should  the  rule,  made  by  the 
courts  and  not  by  the  legislature,  be  extended  to  a  policy 
after  it  has  matured  ?  This  is  the  precise  question  before  us. 
Courts  have  no  power  to  declare  property  exempt  from  the 
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claims  of  creditors,  unless  there  is  some  statute  which,  either 
expressly  or  by  reasonable  implication,  requires  it.  The  gene- 
ral rule  is  that  all  property  is  subject  to  levy  and  sale  upon 
execution  and  every  exception  must  be  founded  upon  a  stat 
ute,  for  the  subject  is  within  the  control  of  the  legislature, 
not  of  the  courts.  The  earliest  statute  upon  the  subject  was 
entitled,  "  An  act  in  respect  to  insurances  for  lives  for  the 
benefit  of  married  women,"  which  provided  that, 

"  It  shall  be  lawful  for  any  married  woman,  by  herself,  and 
in  her  name,  or  in  the  name  of  any  third  person,  with  his 
assent,  as  her  trustee,  to  cause  to  be  insured,  for  her  sole 
use,  the  life  of  her  husband  for  any  definite  period,  or  for  the 
term  of  his  natural  life ;  and  in  case  of  her  surviving  her  hus- 
band, the  sum  or  net  amount  of  the  insurance  becoming  due 
and  payable,  by  the  terms  of  the  insurance,  shall  he  payable 
to  her^  to  and  for  har  ovrn  use,  free  from  claims  of  the  repre- 
sentatives of  her  husband,  or  any  of  his  creditors ;  but  such 
exemption  shall'  not  apply  where  the  amount  of  premium 
annually  paid  shall  exceed  three  hundred  dollars."  (L.  1840, 
ch.  80,  §  1.) 

When  this  statute  was  enacted  married  women  were  still 
under  the  common-law  disability  to  enter  into  contracts,  but 
by  subsequent  legislation  that  disability  has  gradually  been 
removed,  until  at  last  a  wife  is  enabled  to  contract  with  the 
freedom  of  a,  feme  sole,     (L.  1896,  ch.  272,  §  21.) 

The  act  of  1840  w^as  amended  several  times  in  particulars 
not  now  important,  for  all  the  amendments  left  the  section 
above  quoted  substantially  unchanged.  (L.  1858,  ch.  187; 
L.  1866,  ch.  656;  L.  1870,  ch.  277;  L.  1873,  ch.  821;  L. 
1879,  ch.  248.)  All  of  these  statutes,  including  the  original 
act,  were  repealed  by  the  Domestic  Relations  Law,  which 
luade  the  following  provision  upon  the  subject: 

"  A  married  woman  may,  in  her  own  name,  or  in  the  name 
of  a  third  person,  with  his  consent,  as  her  trustee,  cause  the 
life  of  her  husband  to  be  insured  for  a  definite  period,  or  for 
the  term  of  his  natural  life.  Where  a  married  woman  sur- 
vives such  period  or  term  she  is  entitled  to  receive  the  insur- 
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ance  money,  payable  hy  the  terms  of  the  policy y  as  her  sepa- 
rate property,  and  free  from  any  claim  of  a  creditor  or  repre- 
sentative of  her  husband,  except,  that  wliere  the  premium 
actually  paid  annually  out  of  the  husband's  property  exceeds 
five  hundred  dollars,  that  portion  of  the  insurance  monej' 
which  is  purchased  by  excess  of  premium  above  five  hundred 
dollars,  is  primarily  liable  for  the  husband's  debts.  *  *  * 
A  policy  of  insurance  on  the  life  of  any  person  for  the  benefit 
of  a  married  woman,  is  also  assignable  and  may  be  surrendered 
to  the  company  issuing  the  same,  by  her,  or  her  legal  repre- 
sentative, with  the  written  consent  of  the  assured."  (L.  1896, 
ch.  272,  §  22.) 

While  the  earlier  statute  provided  that  the  policy  should  le 
for  the  "  sole  use  "  of  the  wife  and  that  the  insurance  money 
should  "be  payable  to"  her,  "to  and  for  her  own  use"  free 
from  claim  by  her  husband's  creditors,  tlie  language  of  the 
later  act  is  that  "  she  is  entitled  to  receive  the  insurance 
money  *  *  *  as  her  separate  property."  Tliis  is  the 
onl}'  act  which  now,  even  by  implication,  can  be  claimed  to 
exempt  a  policy  or  its  proceeds  from  the  claims  of  the  wife's 
creditors.  If  the  words  "  payable  to  her,  to  and  for  her  own 
use,"  as  used  in  the  act  of  1840,  authorized  an  exemption  by 
implication,  the  language  of  the  act  now  in  force  lends  no 
support  to  such  a  construction,  for  they  simply  entitle  the 
wife  to  receive  the  money  as  her  separate  property.  This 
means  that  she  owns  it,  as  she  owns  any  other  property 
belonging  to  her  separate  estate.  The  Insurance  Law  pro- 
vides that  "all  money  or  other  benefit,  charity,  relief  or  aid, 
to  he paid^^  by  co-operative  societies  "  shall  be  exempt  from 
execution,"  both  as  to  members  and  beneficiaries,  but  this 
language  does  not  exempt  the  money  after  it  has  been  paid 
over.  {Bull  v.  Case,  165  N.  Y.  578.)  The  words  of  the 
Insurance  Law  impress  us  as  much  stronger  than  those  used 
in  the  Domestic  Relations  Law. 

The  statutes  relating  to  the  exemption  of  policies  issued  by 
co-operative  insurance  companies  on  the  life  of  a  husband  for 
the  benefit  of  his  wife  were  quite  different  in  form  and  sub- 
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stance  from  the  act  of  1840,  for  some  of  them  expressly 
exempted  not  only  the  policy,  but  the  proceeds  thereof,  after 
they  were  paid  over  to  the  wife,  fi'om  the  claims  of  her  cred- 
itors. (L.  1883,  ch.  175  ;  L.  1884,  ch.  116 ;  L.  1889,  ch.  520 ; 
L.  1892,  ch.  690,  §  238.)  The  policy  of  the  legislature,  how- 
ever, even  with  reference  to  co-operative  insurance  contracts, 
has  been  so  changed  by  the  Insurance  Law  that,  as  we  have 
recently  held,  the  proceeds  of  sucli  a  policy  after  they  have 
actually  befen  paid  over  to  the  beneficiary  are  not  exempt,  but 
are  subject  to  levy  under  an  attachment  against  property. 
{BuU  V.  Case,4A  App.  Div.  391 ;  165  K  Y.  578.)  In  decid- 
ing that  case  we  said  :  "  Just  as  any  money  or  property  which 
is  left  by  a  decedent  may  be  taken  for  the  debts  or  liabilities 
of  those  to  whom  it  is  given  after  it  has  been  paid  to  them,  so 
the  proceeds  of  an  insurance  policy  or  certificate  may  be  coin- 
pulsorily  devoted  to  the  same  purpose  when  the  beneficiary 
comes  into  possession  thereof.  *  *  *  It  is  obvious  that 
no  principle  of  public  policy  can  justify  unlimited  exemptions 
of  such  moneys,  and  nothing  but  the  explicit  and  unqualified 
fiat  of  the  legislature  would  warrant  tlie  courts  in  going  to 
that  extent."  Judge  Cullen  did  not  sit  in  this  court  upon 
the  argument  of  that  case,  because  he  sat  below,  but  his 
vigorous  opinion  when  he  wrote  for  the  Appellate  Division 
shows  that  his  views  are  the  same  as  those  expressed  by  us. 
The  language  quoted  applies  with  greater  force  to  policies 
issued  by  regular  insurance  companies,  for  there  has  never  been 
any  statute  which  expressly  exempted  their  policies  or  the  pro- 
ceeds thereof  from  the  payment  of  debts  contracted  by  the 
wife.  Therefore,  if  the  money  due  upon  the  policy  now  under 
consideration  had  actually  been  paid  over  to  the  beneficiary, 
it  would  not  have  been  exempt.  Was  it  exempt  when  it  was 
in  the  possession  of  the  insurance  company  ready  to  be  paid 
over  to  her  ?  Although  not  exempt  if  it  reached  her  hands, 
was  it  exempt  five  minutes  before  when  it  was  in  the  hands  of 
the  company  and  about  to  be  paid  to  her  to  discharge  a  debt 
which  the  company  owed  her  ?  Upon  this  question  I  cannot 
express  my  views  more  clearly  than  to  repeat,  iu  substance, 


1902.]  Ambero  v.  Manhattan  Life  Ins.  Co.  321 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

what  I  wrote  upon  the  subject  some  years  ago  in  Commercial 
Travelers  Association  v.   Newkirk  (16  N.  Y.   Supp.  177). 
There  can  be  no  question  that  an  insurance  policy,  with  an 
annual  premium  of  less  than  five  liundred  dollars,  is  exempt 
from  claims  of  the  husband's  creditors,  but  is  it  also  exempt 
from  the  claims  of  the  wife's  creditors  after  her  husband's 
death  ?     We  held  in  Baron  v.  Brummer  {^upra)  that  such  a 
policy  could  not,  during  the  life  of  the  husband,  be  subjected 
to  the  lien  of  creditors  either  of  the  husband  or  wife.     That 
decision  was  based,  so  far  as  the  husband  is  concerned,  upon 
the  words  of  the  statute  expressly  exempting  the  policy  from 
the  claims  of  his  creditors.     As  to  the  wife,  it  rested  upon  a 
line  of  decisions,  already  cited,  holding,  not  that  the  policy  is 
exempt  from  the  demands  of  her  creditors,  but  that  it  was  not 
then  assignable,  except  in  the  cases  where  assignments  were 
authorized  by  statute,  and  that  the  court  would  not  compel  her 
to  do  that  which  she  could  not  voluntarily  do.     Practical 
exemption  was  thus  worked  out  for  the  wife,  because  the  policy 
was  not  assignable  until  it  became  due,  except  as  provided  by 
the  legislature.     While  the  result  was  the  same  in  the  case 
of  either  husband  or  wife,  it  was  reached  in  the  one  instance 
because  the  policy  was  actually  exempt,  and  in  the  other  because 
it  could  not  be  assigned.     This  distinction,  while  unimportant 
during  the  lifetime  of  the  husband  or  before  the  maturity  of 
the  policy,  became  of  controlling  importance  when  the  policy 
matured,  as  thereupon  a  cause  of  action  accrued  in  favor  of 
the   wife   that   she   could  assign   without  let   or   hindrance. 
Although  she  could  not  lawfully  assign  the  policy  while  it  was 
an  executory  contract,  after  it  became  a  contract  executed  on 
her  part  and  had  ripened  into  a  cause  of  action  in  her  favor  to 
recover  a  definite  sum  of  money,  she  had  the  same  right  to 
dispose  of  it  that  she  had  to  dispose  of  any  other  property 
belonging  to  her  separate  estate.     The  common  law  gave  her 
this  right,  and,  as  there  was  no  statutory  prohibition,  she 
needed  no  statutory  permission.     While  she  could  not  assign 
the  contingency  created  by  the  policy,  she  could  assign  the 
certainty  created  by  her  husband's  death,  or  by  the  expiration 
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of  the  period  of  endowment.  When  either  of  these  eventf 
occur,  the  policy  becomes  "  realized  personal  property,"  and 
stands  upon  the  same  footing  as  any  other  chose  in  action. 
There  is  no  foundation  for  a  distinction  between  a  policy 
which  has  become  payable,  with  the  money  ready  to  pay  it, 
and  the  proceeds  of  such  a  policy  when  actually  paid.  Unless 
both  are  exempt,  neither  is  exempt.  If  one  is  assignable, 
botli  are  assignable,  and  all  property  that  can  be  voluntarily 
disposed  of  by  the  owner,  unless  exempt  by  legislative  enact- 
ment, may  be  reached  by  creditors.  {Bolt  v.  Keyhoe^  30 
Hun,  619;  96  N.  Y.  646;  Crosby  v.  Stejphan,  32  Hun,  478; 
Kratzenstein  v.  Lehman^  18  Misc.  Rep.  590.) 

In  the  absence  of  a  statute  expressly  exempting  a  policy 
after  it  has  become  due  and  payable,  it  would  be  narrow  and 
unreasonable  to  hold  it  exempt,  unless  its  proceeds  are  also 
exempt,  and  so  continue  as  long  as  they  can  be  identified. 
The  respondent,  both  at  the  trial  and  upon  the  argument 
before  us,  made  the  broad  claim  that  the  proceeds  of  the 
policy,  after  payment  thereof  to  the  wife,  are  exempt  from  all 
legal  process  issued  against  her  property.  What  would  be 
the  practical  eflEect  of  such  a  rule  ?  Policies  upon  the  lives  of 
husbands  for  the  benefit  of  their  wives,  tlie  premiums  being 
paid  by  the  husband,  are  almost  universal.  Hence,  a  vast 
accumulation  of  property  would  not  only  be  placed  beyond 
the  reach  of  creditors  for  the  collection  of  their  just  claims, 
but  it  would  also  be  witlidrawn  from  taxation,  as  the  same 
rule  applies  to  both  subjects.  "  All  property  exempt  by  law 
from  execution,"  with  two  exceptions  not  now  important,  is 
also  "  exempt  from  taxation  "  by  the  express  command  of  the 
Tax  Law.  (L.  1896,  ch.  908,  §  4 ;  L.  1897,  ch.  347,  §  1.)  A 
man,  however  heavily  indebted  he  might  be,  could  expend  five 
hundred  dollars  every  year  in  the  purchase  of  insurance  upon 
his  life,  either  endowment  or  ordinary,  and  after  it  was  paid 
over  to  his  wife,  she  could  hold  it  not  only  in  defiance  of  his 
creditors,  but  also  of  her  own  and  of  the  State  itself.  The 
exemption  would  be  purely  arbitrary  and  wholly  independent 
of  her  necessities,  for  if  she  is  entitled  to  it  at  all,  she  is  enti- 
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tied  to  it  whether  she  needs  it  or  not.  Whether  with  or  with- 
out children,  whether  destitute  or  in  affluence,  she  could  claim 
exemption  simply  because  the  subject  was  money  derived 
from  insuring  her  husband's  life.  Insurance  money  is  not 
like  that  derived  from  pensions,  which  are  granted  only  when 
the  primary  recipient  is  disabled  wholly,  or  in  part,  by  wounds 
or  by  disease  contracted  in  the  service  of  his  country  in  time 
of  war.  Moreover,  pensions  are  a  bounty  paid  by  govern- 
ment, and  do  not  spring  from,  a  fund  which  may  have  come 
from  creditors  and  may  be  needed  for  the  payment  of  debts. 
They  are  designed  to  prevent  those  who  have  rendered  valu- 
able services  to  the  nation  from  becoming  dependent  on 
account  of  some  disability  received  while  rendering  such  serv- 
ices. They  do  not  come  from  creditors  either  of  the  husband 
or  the  wife,  but  if  the  rule  contended  for  is  to  prevail,  even 
money  borrowed  to  pay  premiums  and  thus  to  create  the  insur- 
ance fund  could  not  be  collected  out  of  it. 

If  .the  legislature  intended  to  exempt  insurance  ^noney,  the 
presumption  is  that  it  would  have  said  so  expressly,  and  possi- 
bly would  have  so  hedged  in  the  exemption  as  to  limit  it  to  the 
needy  and  deserving.  It  apparently  regarded  it  as  a  sufficient 
protection  to  exempt  policies  from  the  claims  of  the  husband's 
creditors,  without  extending  the  exemption  to  the  creditors  of 
the  wife.  At  one  time  it  exempted  insurance  moneys  paid 
by  co-operative  societies,  but  it  has  reversed  its  policy  in  that 
regard  and  they  are  no  longer  exempt.  {Bull  v.  Case,  sup?*a,) 
It  has  never  declared  that  insurance  moneys  paid  by  regular 
insurance  corporations  should  be  exempt,  and  the  courts  can- 
not declare  them  exempt  without  judicial  legislation.  As  the 
money  is  not  exempt  after  it  has  been  paid  to  the  beneficiary, 
we  do  not  think  it  is  exempt  after  it  has  become  due,  and  we, 
therefore,  reverse  the  order  of  the  Appellate  Division  and 
affirm  the  judgment  rendered  by  the  trial  court,  with  costs. 

Parker,  Ch.  J.,  Gray,  BARTLErr  and  Martin,  JJ.,  concur ; 
O'Brien  and  Haight,  JJ.,  not  voting. 

Ordered  accordingly. 
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Talcott  Wells,  Appellant,  v,  William  H.  Johnston  et  al., 

Respondents. 

Tax — State  Lands  May  Not  Be  Sold  undeu  Oneida  County  Act 
(L.  1880,  Ch.  91)  for  Non-payment  of  Taxes  Asskssed  Thereon 
Before  State's  Title  Was  Perfected.  The  treasurer  of  Oneida 
county  is  not  authorized,  by  chapter  91  of  the  Laws  of  1880,  to  sell  lauds 
belonging  to  the  state  for  unpaid  taxes,  although  such  taxes  were  assessed 
and  levied  thereon  before  the  lands  had  been  conveyed  to  the  slate  by  the 
comptroller  in  pursuance  of  a  sale  thereof  made  under  chapter  427  of  the 
Laws  of  1855,  for  the  non-payment  of  taxes  previously  assessed  thereon; 
and  where  st-ate  lands  have  been  so  sold  by  such  county  treasurer,  after 
the  title  of  the  state  under  the  comptroller's  sale  has  been  perfected,  the 
sale  is  void,  and  the  purchaser  thereat  obtains  no  title  to  the  lands :  and 
in  an  action  brought  by  him  to  recover  the  value  of  pulp  wood  cut  by 
him  on  such  lands,  which  was  seized  and  sold  by  an  agent  of  the  state, 
the  state  is  not  estopped  by  the  unuuthorized  acts  of  the  county  treasurer 
from  asserting  and  proving  its  title  to  the  lands. 

Wells  V.  Johnston,  55  App.  Div.  484,  affirmed. 

(Argued  May  15,  1902;  decided  May  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  7,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  granting  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C  D.  Adams  Rnd  II.  li,  Iladley  for  appellant.  Plaintiff 
had  title  to  the  land  when  the  pulp  wood  was  cut  in  1899. 
(128  N.  Y.  270  ;  152  N.  Y.  204 ;  157  K.  Y.  437 ;  159  N.  Y. 
176 ;  161  N.  Y.  520  ;  162  K  Y.  84.)  The  case  was  correctly 
disposed  of  under  section  1187  of  the  Code  of  Civil  Proced- 
ure. (52  App.  Div.  349  ;  11  App.  Div.  370;  86  Ilun,  306.) 
The  state  had  no  title  to  the  premises  when  Wells  bought  and 
paid  his  bid  August  11,  1881,  for  the  tax  of  1880.  {Tracy  v. 
lie^d,  38  Fed.  Kep.  69  ;  Cooley  on  Taxn.  [2d  ed.]  509,  511.) 
It  is  competent  for  the  state  to  abandon,  extinguish  or  to  dis- 
pose of  any  of  its  interests,  claims,  equities,  liens,  taxes  or 
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lands  as  it  pleases.  An  act  of  the  legislature  is  a  competent 
way  to  do  it.  (123  N.  Y.  76.)  The  act  of  1880  was  an  offer 
and  promise  to  all  citizens,  which  when  accepted  and  acted 
upon  by  a  purchaser,  became  an  executed  contract  between 
the  state  and  purchaser,  under  which  the  purchaser  acquired 
vested  rights  and  the  state  became  estopped.  (71  N.  Y. 
527 ;  3  Wall.  [U.  S.]  51 ;  51  X.  Y.  401 ;  65  K  Y.  114.) 

Claj'etice  W.  Smith  for  respondents.  The  plaintiflF's  deed 
is  void  because  the  assessors  had  no  jurisdiction  to  assess  the 
lands  in  question  in  1880,  and  the  county  treasurer  had  no  jur- 
isdiction to  sell  and  convey  the  same  at  any  time  thereafter 
under  said  assessment  because  the  land  then  belonged  to  the 
people  of  the  state  of  New  York.  (L.  1855,  ft\\.  427,  §§  63, 
65.)  Land  sold  by  the  state,  though  not  granted  or  conveyed, 
shall  be  assessed  in  the  same  manner  as  tliough  actually  con- 
veyed. (1  R.  S.  2953,  §  6.)  Under  the  common  law  the 
sovereign  or  tlie  people  was  not  liable  to  taxation  and  could 
not  be  assessed  on  any  property  belonging  to  it.  (Da vies  on 
Taxn.  1 ;  Mcriweather  v.  Garrett^  102  U.  S.  197;  Cranerv. 
Cowilrey,  46  N.  Y.  S.  R.  559  ;  Croner  v.  Cowdrey,  10  N.  Y. 
Supp.  908;  People  ex  rel.  v.  Board  of  Assessors,  111  N.  Y. 
505.)  The  officere  who  assumed  to  assess  the  land  in  question 
in  1880  had  no  jurisdiction  to  assess  the  same  after  the  sale  to 
the  state  in  the  month  of  October,  1877.  {Meriweather  v. 
Garrett,  102  U.  S.  197 ;  Crorier  v.  Coiodrey,  46  N.  Y.  S.  R. 
659;  People  ex  rel,  v.  Board  of  Assessors^  111  N.  Y.  505.) 
The  land  in  question  having  been  acquired  by  the  people  of 
the  state  of  New  York  prior  to  the  sale  by  the  county 
treasurer  of  Oneida  county  to  the  grantor  of  plaintiff  was 
not  only  not  liable  for  the  assessment  and  collection  of  a  tax 
against  it,  but  was  not  a  parcel  or  tract  of  the  class  of  lands 
which  the  county  treasurer  was  authorized  by  chapter  91  of 
the  Laws  of  1880  to  sell  for  unpaid  taxes.  {Brant  v.  V.  C, 
iik  L  Co,y  3  Otto,  326.)  The  state  cannot  be  estopped  except 
by  a  direct  legislative  enactment.  {Knjield  v.  Permit,  5  N. 
H.  280 ;  6  Wait's  Act.  &  Def.  681 ;  Croner  v.  Cowdrey,  46 
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N.  Y.  S.  R  559 ;  Brant  v.  F.  O.  cfe  /.  Co.,  3  Otto,  326 ; 
Pulaski  V.  State,  42  Ark.  118;  Atty.-Gen,  v.  Ma/rr,  55 
Mich.  445 ;  People  ex  rel,  v.  Whitney* a  Point,  32  Hun,  508 ; 
Cha/rd  v.  Holty  136  N.  Y.  30.)  The  county  treasurer  of 
Oneida  county,  in  performing  the  duties  devolved  upon  him 
by  chapter  91  of  the  Laws  of  1880,  did  not  act  as  an  oflScer 
of  the  state,  but  simply  as  an  officer  directed  by  the  legis- 
lature to  carry  out  certain  duties  imposed  upon  him  as  county 
treasurer  of  Oneida  county,  and  any  improper  act  which  he  did 
did  not  in  any  way  bind  the  state  for  any  misfeasance  or  mal- 
feasance or  dereliction  of  duty.     {Reid  v.  State,  74  Ind.  252.) 

Haight,  J.  This  action  was  brought  to  recover  the  value 
of  a  quantity  of  pulp  wood,  which,  it  was  alleged,  was  con- 
verted by  the  defendants.  The  wood  was  cut  by  the  plaintiff 
upon  a  six-hundred-acre  tract  of  land  in  the  town  of  Forest- 
port,  Oneida  county,  located  upon  the  north  part  of  the 
Gouverneur  tract.  It  was  seized  by  an  agent  of  the  state  and 
sold  to  the  defendants.  The  question  presc^nted  for  our  deter- 
mination is  as  to  whether  the  land  on  which  the  wood  was 
cut  belonged  to  the  plaintiff  or  to  the  People  of  the  state. 

The  title  of  the  state  is  derived  through  a  deed  of  the  comp- 
troller executed  on  the  28th  day  of  March,  1881,  based  upon 
a  tax  sale  made  by  the  comptroller  in  October,  1877,  pursuant 
to  chapter  427  of  the  Laws  of  1855,  for  default  in  the  pay- 
ment of  taxes  levied  upon  this  tract  of  Jand  prior  to  the  year 
1871.  The  deed  was  recorded  in  the  office  of  the  clerk  of 
Oneida  county  on  the  30th  day  of  June,  1882,  in  book  of 
Deeds  No.  414,  on  page  471.  By  section  65  of  the  act  this 
deed  was  made  presumptive  evidence  of  the  regularity  of  the 
sale  and  of  all  prior  proceedings,  and  no  question  has  here 
been  raised  affecting  its  validity. 

The  title  of  the  plaintiff  was  derived  through  a  deed  dated 
the  12th  day  of  December,  1882,  executed  by  the  county 
treasurer  of  Oneida  county,  based  upon  a  sale  made  by  such 
treasurer  on  the  18th  day  of  August,  1881,  for  the  sum  of 
thirty-nine  dollars,  on  account  of  a  default  in  the  payment  of 
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taxes  assessed  upon  the  premises  in  the  year  1880,  which  sale 
was  made  pursuant  to  chapter  91  of  the  Laws  of  1880,  known 
as  the  Oneida  County  Act.  This  deed  was  issued  to  one  John 
Wells,  the  purchaser,  who  subsequently  conveyed  to  the  plain- 
tiff in  this  action. 

It  will  be  observed  that  the  title  of  the  state  was  perfected 
on  the  28th  day  of  March,  1881,  by  the  execution  of  the  deed 
by  the  comptroller  to  the  people  of  the  state  ;  and  that  the 
sale  to  Wells  did  not  take  place  until  the  following  August. 
It,  therefore,  follows  that  at  the  time  the  sale  was  made  by  the 
county  treasurer  to  Wells  tlie  title  of  the  lands  was  in  the  state. 

It  is  contended  on  behalf  of  the  plaintiff  that  these  lands 
were  assessed  from  year  to  year  after  the  sale  of  1877  down 
to  and  including  the  year  1880,  and  that  by  the  special  act 
for  Oneida  county  of  that  year,  to  which  we  have  referred, 
the  county  treasurer  was  authorized  to  sell  the  lands  for  the 
non-payment  of  such  taxes.  We  think  tliat  the  lands  were 
properly  assessed  for  these  years,  for  the  title  of  the  state  did 
not  become  perfect  until  the  deed  was  executed.  The  owner 
still  had  the  right  to  redeem  during  the  period  fixed  by  the 
statute,  and  during  such  period  the  premises  were  properly 
assessed  so  that  the  owner,  upon  redemption,  could  not  escape 
taxation  for  the  intervening  years  ;  but  after  the  title  of  the 
state  had  become  fully  vested  through  the  deed  of  the  comp- 
troller the  lands  were  no  longer  assessable  and  no  sale  could 
be  made  thereof  except  in  accordance  with  the  express  pro- 
visions of  the  statute.  Taxation  is  for  the  support  of  the 
government,  and,  except  in  a  few  specified  cases,  none  of 
which  are  involved  in  this  controversy,  it  does  not  tax  itself. 
The  inhabitants  who  enjoy  the  protection  of  government  in 
their  persons  and  property  are  the  persons  taxed  for  its  sup- 
port, and  the  statutes  referred  to  were  enacted  for  the 
purpose  of  enforcing  the  payment  by  each  individual  of 
his  proportion  of  such  tax.  The  comptroller  in  selling 
real  estate,  for  the  non-payment  of  taxes,  to  individuals 
sells  the  same,  subject  to  all  the  claims  which  the  People  of 
the  state  may  have  thereon  for  otlier  taxes,  liens  or  incum- 
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brances  (§  63  of  ch.  427  of  the  Laws  of  1855),  but  not  so 
when  the  state  takes  the  title,  for  tlien  its  own  taxes  and  liens 
merge  in  the  deed  and  the  state  reimburses  the  counties  and 
municipalities  for  their  share  of  the  taxes  assessed.  When 
the  state  took  title  to  these  lands  on  the  28th  day  of  March, 
1881,  the  outstanding  lien  for  taxes  of  1880  became  merged 
in  the  deed,  and  it  became  the  duty  of  the  comptroller  to  refund 
to  the  county  of  Oneida  the  money  which  it  had  paid  to  the 
state,  if  any,  by  reason  of  such  assessment,  and  to  pay  over 
to  the  county  its  proportion  of  the  taxes  levied  upon  these 
lands,  but  the  county  thereafter  or  its  treasurer  had  no  power 
or  right  to  sell  the  lands  to  reimburse  itself.  The  law  of  1880 
authorized  the  county  treasurer  of  Oneida  county  to  sell  the 
lands  of  corporations  and  individuals  assessed  for  taxes  which 
remained  unpaid,  but  it  did  not  authorize  him  to  sell  lands 
which  belonged  to  the  state.  It,"  consequently,  follows  that 
the  sale  made  by  the  treasurer  to  Wells  on  the  18th  day  of 
August,  1881,  was  without  statutory  authority  and  void. 

It  is  now  contended  that  the  state  is  estopped  by  reason  of 
the  acts  of  its  officers.  The  answer  to  this  contention  is,  that 
the  act  of  the  treasurer  of  Oneida  county  in  making  the  sale 
was  unauthorized,  and  the  state  is  never  estopped  by  the 
unauthorized  acts  of  its  officers.  If  the  local  authorities  in 
the  city  of  Albany  should  see  tit  to  assess  a  tax  upon  the  lands 
upon  which  the  Capitol  stands  and  this  should  be  followed  by 
a  sale  by  the  county  treasurer,  would  the  state  lose  title  to 
its  Capitol  and  grounds  ?  Certainly  not ;  no  title  would  pass 
to  the  purchaser,  for  the  reason  that  the  acts  of  the  local 
officers  would  be  without  authority  and  the  state  cannot  be 
deprived  of  its  property  by  estoppel  or  otherwise  by  the 
unauthorized  acts  of  such  officers. 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  ordered  for  the  defendants  upon  the  stipu- 
lation, with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
Vann,  JJ.,  concur. 

Ordered  accordingly. 
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George  W.   Grossman  et  al.,  Appellants,  v.  Theodore  G. 

Lurman  et  al.,  Respondents. 

Constitutional  Law  —  Public  Health  Law  REiiATiNo  to  Adulter- 
ations OF  Food  Not  in  Conflict  with  Act  of  Congress  on  Same 
Subject,  Nor  Is  It  Violattvb  of  Interstate  Commerce  Clause  of 
Federal  Constitution.  Section  41  of  the  Public  Health  Law  (L.  1898, 
ch.  661),  relating  to  adultemtions  in  food  and  providing  that  an  article  shall 
be  deemed  to  be  adulterated,  '*6.  If  it  be  colored,  or  coated,  or  polished, 
or  powdered,  whereby  damage  is  concealed,  or  it  is  made  to  appear  better 
than  it  really  is,  or  of  greater  value,"  is  not  in  conflict  with  chapter  839 
of  the  United  States  Statutes  of  1890  relating  to  the  same  subject,  since 
that  act  contains  no  provision  authorizing  the  importation  of  articles 
which  are  adulterated  for  the  purpose  of  deceiving  and  defrauding  pur- 
chasers and  consumers;  nor  is  it  violative  of  the  interstate  commerce 
clause  of  the  Federal  Constitution  as  an  attempt  to  prohibit  the  sale  of 
goods  imported  into  the  state  of  New  York  in  original  packages,  since  the 
state  under  its  reserved  police  powers  has  the  right  to  inspect  them,  and, 
if  adulte^ntcd  for  the  purposes  of  fraud  and  deception,  it  may  exclude 
them  altogether. 

Grossman  v.  Lurman,  57  App.  Div.  393,  affirmed. 

(Argued  May  22,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 13,  1901,  aflSrraing  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederick  R.  Kellogg  and  Arthur  J,  Baldwin  for  appel- 
lants. The  learned  court  erred  in  denying  the  motion  to 
direct  a  verdict  upon  the  ground  that  the  statute  of  this  state, 
so  far  as  it  affected  imported  coffees,  was  unconstitutional. 
{Brown  v.  State ^  25  U.  S.  419  ;  Bowman  v.  C,  cfe  N,  W.  By. 
Co.,  125  U.  S.  465 ;  Leisy  v.  Hardin,  135  U.  S.  100 ; 
Schollenberger  v.  Permaylvaniay  171  IJ,  S.  1.) 


330  Grossman  v.  Lurman.  [May, 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  171. 

Charles  Stewart  Davison  for  respondents.  Section  41  of 
the  Public  Health  Law,  relating  to  adulteration  of  food,  does 
not  violate  the  interstate  commerce  clause  of  the  Federal 
Constitution.     {Plumley  v.  Massachusetts^  155  U.  S.  461.) 

IIaioht,  J.  This  action  was  brouglit  to  recover  the  dam- 
ages sustained  by  the  plaintiffs  by  reason  of  the  refusal  of  the 
defendants  to  accept  certain  coffees  tendered  to  them  under 
an  executory  contract  dated  July  7,  1894. 

The  contract,  so  far  as  is  material  upon  the  question  which 
we  shall  discuss,  is  as  follows :  '^  Sold  for  account  of  Messrs. 
W.  II.  Grossman  &  Bro.  to  Messrs.  Theo.  G.  Lurman  &  Co., 
Baltimore,  Md.,  about  250  No.  8,  250  No.  9.  Five  hundred 
(500)  bags  Rio  coffee  (sound  and  made  sound  portion),  to  be 
shipped  at  Rio  de  Janiero  by  str.  Catania,"  The  contract 
contains  otlier  provisions  with  reference  to  grading,  under 
the  rules  of  the  Coffee  Exchange  of  New  York,  the  price  to 
be  paid  and  for  determining  the  grade  by  arbitrators  if  a  dif- 
ference arises  with  reference  thereto  between  the  parties. 
When  the  coffee  arrived  it  was  tendered  to  the  defendants  and 
the  number  eight  was  accepted,  but  that  graded  as  numl)er 
nine  was  rejected  as  colored  and  damaged  and  far  below  the 
grade  purchased,  and  the  plaintiffs  were  asked  to  substitute 
other  coffee.  This  coffee  was  subsequently  sold  by  the  plain- 
tiffs on  account  of  the  defendants  for  a  less  sum  than  the  con- 
tract price,  and  this  action  was  brought  to  recover  tlie  differ- 
ence. 1*116  defendants  interposed  the  defense  that  the  coffee 
was  adulterated,  colored,  coated,  polished  and  powdered, 
whereby  damage  was  concealed  and  the  coffee  made  to  appear 
better  than  it  really  was,  and  of  greater  value,  in  contraven- 
tion of  the  provisions  of  chapter  661  of  the  Laws  of  1893  of 
New  York.  Upon  the  issue  raised  the  case  was  tried  before 
a  jury,  and  upon  such  trial  the  sole  question  submitted  to  the 
jury  was  as  to  whether  the  coffee  in  question  was  colored, 
coated  or  powdered,  whereby  the  damage  was  concealed,  or  it 
was  made  to  appear  better  than  it  really  was  or  of  greater 
value.     Tl*e  verdict  was  in  favor  of  the  defendants,  and  the 
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judgment  entered  thereon  was  unanimously  affirmed  by  the 
Appellate  Division. 

It  is  now  contended  on  behalf  of  the  plaintiffs  that  the  stat- 
ute alluded  to  is  in  contravention  of  tlie  commerce  clause  of 
the  Constitution  of  tlie  United  States,  which  provides  that 
Congress  shall  liave  power  to  regulate  commerce  with  foreign 
countries  and  among  the  several  states  of  the  Union. 

The  statute  in  question,  so  far  as  material,  provides  as  fol- 
lows: Section  41.  "Adulterations.  No  person  shall  within 
the  state,  manufacture,  produce,  compound,  brew,  distill,  have, 
sell,  or  offer  for  sale  any  adulterated  food  or  drug.  An  article 
shall  be  deemed  to  be  adulterated  within  the  meaning  of  this 
act  *  *  *  in  case  of  food  *  *  *  6.  If  it ie  colored, 
or  coated,  or  polished,  or  powdered  whereby  damage  is  con- 
cealed or  it  is  made  to  appear  better  than  it  really  is  or  of 
greater  value."  By  the  law  of  Congress  of  1890  (Ch.  839) 
it  was  provided  (sec.  2) :  "  That  it  sliall  be  unlawful  to 
import  into  the  United  States  any  adulterated  or  unwhole- 
some food  or  drug,  or  any  vinous,  spirituous  or  malt  liquors, 
adulterated  or  mixed  with  any  poisonous  or  noxious  chemicals, 
drug  or  other  ingredient  injurious  to  health."  And  then  fol- 
low provisions  adjudging  offenders  guilty  of  a  misdemeanor 
and  providing  for  their  punishment.  It  may  be  that  this  law 
was  only  intended  to  prohibit  importations  of  food  or  drugs 
which  had  been  adulterated  with  articles  which  were  injuri- 
ous to  public  health,  but  it  contains  no  provision  authorizing 
the  importation  of  articles  which  are  adulterated  for  the  pur- 
pose of  deceiving  and  defrauding  purchasers  and  consumers. 
We  think,  therefore,  it  cannot  be  held  to  be  in  conflict  with 
the  statute  of  this  state. 

The  states  have  no  power  to  regulate  commerce  with  foreign 
countries  or  with  each  other.  This  power  has  been  delegated 
to  the  Congress  of  the  United  States,  and  that  body  can,  by 
law,  determine  what  shall  or  shall  not  be  permitted  to  be 
imported.  With  the  right  of  importation  follows  the  right 
of  sale  in  original  packages,  and,  therefore,  the  states  cannot 
prohibit  the  sale  of  articles  of  commerce  within  their  borders. 
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The  states  cannot,  under  the  guise  of  inspection,  or  under 
their  reserved  police  powers,  prohibit  the  importation  into 
their  jurisdictions  of  sound  meat,  under  the  pretense  that 
it  may  be  damaged  or  decayed,  or  Texan  cattle  for  fear 
they  may  be  diseased,  or  spirituous  or  malt  liquors  for  fear 
that  they  may  intoxicate,  or  oleomargarine  for  fear  it  may  be 
adulterated.  {R.  7?.  Co,  v.  Iliiseiiy  96  U.  S.  465 ;  Bowman 
V.  Chi,  <&  N',  W.  lit/,  Co,^  125  U.  S.  465  ;  Lei^ti/  v.  Hardin^ 
135  U.  S.  100;  Scfiollenberffer  v.  Penn,,  171  U.  S.  1.)  But 
to  this  power  delegated  to  Congress  there  exist  certain  excep- 
tions. The  articles  of  commerce  must  be  merchantable  and 
of  the  character  represented.  The  states,  under  the  police 
powers  reserved  to  them,  may  inspect  and  reject  that  which 
would  be  injurious  to  the  public  health  or  public  morals  and 
that  which  was  designed  to  cheat  or  defraud  the  people. 
They  may,  consequently,  inspect  meats  and  exclude  such  as 
has  become  damaged  and  unwholesome.  They  may  insj^ect 
Texan  cattle  and  exclude  those  that  are  in  fact  diseased. 
They  may  inspect  spirituous  or  malt  liquors  and  exclude  such 
as  are  adulterated  with  poisonous  or  noxious  chemicals  injuri- 
ous to  public  health,  and  they  may  inspect  oleomargarine  and 
exclude  that  which  is  colored  in  imitation  of  yellow  butter  and 
represented  to  be  such. 

In  the  case  of  Bowtnan  v.  Chi.  cfe  N.  W.  lit/,  Co,  (supra) 
Mr.  Justice  MArrHEWs,  in  delivering  the  opinion  of  the  court, 
says  :  "  Doubtless  the  states  have  power  to  provide  by  law  suit- 
able measures  to  prevent  the  introduction  into  the  states  of 
articles  of  trade  which,  on  account  of  their  existing  condition, 
would  bring  in  and  spread  disease,  pestilence  and  death,  such 
as  rags  or  other  substances  infected  with  the  germs  of  yellow 
fever  or  the  virus  of  smallpox,  or  cattle  or  meat  or  other  pro- 
visions that  are  diseased  or  decayed  or  othej-wise,  from  their 
condition  and  quality,  unfit  for  human  use  or  consumption. 
Such  articles  are  not  merchantable ;  they  are  not  legitimate 
subjects  of  trade  and  commerce.  They  may  be  rightly  out- 
lawed as  intrinsicallv  and  directlv  the  immediate  sources  and 
causes  of  destruction  to  human  health  and  life.    The  self- 
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protecting  power  of  each  state,  therefore,  may  be  rightfully 
exerted  against  their  introduction,  and  such  exercise  of  power 
cannot  be  considered  regulations  of  commerce  prohibited  by 
the  Constitution." 

In  liailroad  Co,  v.  Ilnsen  (supra)  it  was  held  that  while  a 
state  cannot,  beyond  what  is  absolutely  necessary  in  self-pro- 
tection, interfere  with  the  transportation  into  or  through  its 
territory  of  articles  of  commerce,  it  may  enact  sanitary  laws 
and,  for  the  purpose  of  self-protection,  establish  quarantine 
and  reasonable  inspection  regulations  and  prevent  persons  and 
animals  having  contagious  or  infectious  diseases  from  entering 
its  territory.  Mr.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  says:  "We  are  thus  brought  to  the  question 
whether  the  Missouri  statute  is  a  lawful  exercise  of  the  police 
power  of  the  state.  We  admit  that  the  deposit  in  Congress  of 
the  power  to  regulate  foreign  commerce  and  commerce  among 
the  states  was  not  a  surrender  of  that  which  may  properly  be 
denominated  police  power.  What  that  power  is  it  is  difficult 
to  define  with  sharp  precision.  It  is  generally  said  to  extend 
to  making  regulations  promotive  of  domestic  order,  morals, 
healtli  and  safety.  As  was  said  in  Thorp  v.  i?.  cfe  B.  li.  li. 
Co,  (27  Vt.  149)  '  it  extends  to  the  protection  of  the  lives, 
limbs,  healtli,  comfort  and  quiet  of  all  persons  and  the  protec- 
tion of  all  property  within  tlie  state.'  *  *  *  Under  it  a 
state  may  legislate  to  prevent  the  spread  of  crime  or  pauper- 
ism or  disturbance  of  the  peace.  It  may  exclude  from  its 
limits  convicts,  paupers,  idiots  and  lunatics  and  persons  likely 
to  become  a  public  charge,  as  well  as  persons  afHicted  by  con- 
tagious or  infectious  diseases.  *  *  *  The  same  principle, 
it  may  also  be  conceded,  would  justify  the  exclusion  of  property 
dangerous  to  the  property  of  citizens  of  the  state,  for  example 
animals  having  contagious  or  infectious  diseases." 

In  the  case  of  Powell  v.  Peiin,  (127  U.  S.  678)  Mr.  Justice 
Harlan,  in  considering  the  statute  of  Pennsylvania  prohibit- 
ing the  sale  of  oleomargarine  as  imitation  butter,  says:  '^  It  is 
scarcely  necessary  to  say  that  if  this  statute  is  a  legitimate 
exercise  of  the  police  power  of  the  state  for  the  protection  of 
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the  health  of  the  people  And /or  the  preventian  of  fraud,  it  is 
not  inconsistent  with  that  amendment,"  referring  to  the  Con- 
stitution of  the  United  States. 

In  the  case  of  Schollenherger  v.  Penn.  (supra)  Mr.  Justice 
Peckham,  in  holding  that  the  statute  of  Pennsylvania  was 
unconstitutional  in  absolutely  prohibiting  the  manufacture 
and  sale  of  oleomargarine,  says :  "  In  the  execution  of  its 
police  powers  we  admit  the  right  of  the  state  to  enact  such 
legislation  as  it  may  deem  proper,  even  in  regard  to  articles 
of  interstate  commerce,  for  the  purpose  (A  preventing  fraud 
or  deception  in  the  sale  of  any  commodity  and  to  the  extent 
that  it  may  be  fairly  necessary  to  prevent  the  introduction  or 
sale  of  an  adulterated  article  within  the  limits  of  the  state." 

In  the  case  of  Plumley  v.  Mass,  (155  U.  S.  461)  it  was 
held  that  a  statute  of  that  state  to  prevent  deception  in  the 
manufacture  and  sale  of  imitation  butter,  in  its  application  to 
the  sales  of  oleomargarine  artificially  colored  so  as  to  cause  it 
to  look  like  yellow  butter  and  brought  into  Massachusetts,  is 
not  in  conflict  with  the  clause  of  the  Constitution  of  the 
United  States  investing  Congress  with  the  power  to  regulate 
^commerce  among  the  several  states.  Mr.  Justice  Harlan  in 
delivering  the  opinion  of  the  court  in  that  case,  says:  "The 
statute  seeks  to  suppress  false  pretences  and  to  promote  fair 
dealing  in  the  sale  of  an  article  of  food.  It  compels  the 
sale  of  oleomargarine  for  what  it  really  is,  by  preventing 
its  sale  for  what  it  is  not.  Can  it  be  that  the  Constitu- 
tion of  the  United  States  secures  to  any  one  the  privilege 
of  manufacturing  and  selling  an  article  of  food  in  such  man- 
ner as  to  induce  the  mass  of  people  to  b3lieve  that  they  are 
buying  something  which,  in  fact,  is  wholly  different  from 
that  which  is  offered  for  sale  ?  Does  the  freedom  of  com- 
merce among  the  states  demand  a  recognition  of  the  right  to 
practice  a  deception  upon  the  public  in  the  sale  of  any  articles, 
even  those  that  may  have  become  the  subject  of  trade  in  dif- 
ferent parts  of  the  country  ? "  lie  then  proceeds  to  show  by 
a  consideration  of  the  cases  that  the  Constitution  of  the 
United  States  does  not  prohibit  the  states  from  enacting  laws 
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to   prevent  fraud  and   deception  in  the  sale  of  articles  of 
commerce. 

It  appears  to  iis  that  this  case  cannot,  in  principle,  be  dis- 
tinguished from  the  action  we  have  before  us  for  determina- 
tion and  tliat  it  settles  the  question  as  to  the  validity  of  our 
statute.  The  right  of  a  state,  under  the  police  powers  reserved, 
to  enact  laws  to  prevent  fraud  and  deception  in  the  sale  of 
articles  of  food,  as  well  as  to  preserve  the  public  health,  is 
not  only  conceded  by  these  authorities  but  expressly  held  to 
exist.  The  coffee  tendered  by  the  plaintiffs,  which  was 
rejected,  was  of  a  low  grade,  containing  many  poor,  withered 
and  black  beans.  It,  confessedly,  was  colored  and  the  beans 
coated  with  a  yellowish  substance.  It  is  not  contended  that 
the  coloring  matter  improved  the  taste  or  added  to  the  value 
of  the  coffee.  It  is  claimed  that  the  only  purpose  of  the  col- 
oring was  to  hide  the  character  of  the  poor  beans  and  to  make 
them  appear  of  the  same  character  as  the  good  coffee.  The 
jury  has  found  by  its  verdict  that  it  was  so  colored  as  to  con- 
ceal the  damaged  portions  or  made  it  to  appear  better  than  it 
really  was,  or  of  greater  value  to  the  ordinary  untrained 
observer.  In  other  words,  that  it  was  adulterated  for  tha 
purposes  of  fraud  and  deception.  This,  we  think,  the  legisla- 
ture had  the  right  to  prevent. 

We  have  considered  the  other  questions  discussed  upon  the 
argument  of  this  appeal,  but  have  reached  the  conclusion  that 
there  were  no  errors  committed  which  were  prejudicial  to  the 
appellants,  or  of  sufficient  importance  to  require  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch,  J.,  Bartlett,  Martin,  Vann,  Cullen  and 
"Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Charles  Davis  et  al.,  Respondents,  v.  The  Niagara  Falls 

171    386,  Tower  Company,  Appellant. 

171    601 1 

77  AD  426)        Nuisakce  —  Pall  op  Ice  prom  Framework  op  Tower.    Where  ice, 

produced  from  the  precipitation  of  spray  and  mist  from  a  large  cataract  ' 

in  the  vicinity,  accumulates  during  cold  weather  in  winter  upon  the  open 
framework  of  a  high  tower  erected  on  a  building,  and  whenever  a  thaw 
occurs  large  quantities  thereof  fall  upon  the  roof  of  an  adjacent  building 
with  velocity  sufficient  to  endanger  human  life  and  injure  the  building 
and  its  contents,  the  construction  and  maintenance  of  such  tower,  although 
it  is  several  feet  witliin  the  limits  of  the  lot  upon  which  it  is  situated  and 
is  a  safe,  substantial  and  suitable  structure  for  the  purpose  for  which  it  j 

^as  erected,  constitutes  a  private  nuisance,  and  the  ownera  of  the  adja-  i 

cent  building  are  entitled  to  a  perpetual  injunction  restraining  the  owners 
of  the  tower  from  so  maintaining  it  that  ice  can  form  thereon  and  fall  | 

upon  the  adjacent  building  and  premises,  since  the  owner  of  improved  | 

real  property  is  Kound  to  take  all  precautions  necessary  against  casting 
the  water  which  falls  upon  his  own  premises  upon  those  of  his  neighbor, 
and  it  is  immaterial  upon  the  question  of  his  liability  that  the  water  is 
allowed  to  freeze  and  fall  in  the  form  of  ice  or  whether  the  ice  is  produced 
from  the  fall  of  rain  or  from  the  spray  and  mist  of  a  cataract. 
Davis  V.  Niagara  fhlls  Tower  Co.,  57  App.  Div.  620,  affirmed. 

(Argued  May  7,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17,  1900,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.  i 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.  . 

J.  II,  Metcalf  for  appellant.  The  facts  established  in  this 
case  do  not  show  that  the  defendant  created  or  maintains  a 
nuisance.  '{Booth  v.  R.,  W.  <&  0,  li,  H.  Co.,  140  N.  Y.  267.) 
There  being  no  controversy  over  the  facts  in  this  case,  the 
question  presented  becomes  one  of  law,  and  tliis  court  is  to  say  i 

whether  the  defendant  is  liable  for  the  action  of  the  elements, 
caused,  not  by  the  negligence  of  the  defendant,  but  by  the 
peculiar  climatic  conditions  there  existing.     {Booth  v.  B.,  W, 
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cj&  0.  R.  li.  Co.,  140  N.  T.  26T ;  Negus  v.  Becker,  143  N. 
Y.  303 ;  Benner  v.  A.  D.  Co.,  134  N.^Y.  156 ;  Vcmd&rwiele 
V.  Taylor,  65  N.  Y.  341 ;  Losee  v.  Buchanan,  51  N.  Y,  487 ; 
Jfoor^  V.  Gadsden,  87  N.  Y.  84.) 

Morris  Cohn,  Jr.,  for  respondents.  The  question  as  to 
whether  the  tower  as  maintained  is  a  nuisance  and  the  amount 
of  damages  sustained  by  plaintiffs  are  both  questions  of  fact, 
and  the  findings  of  the  trial  court  having  been  unanimously 
affirmed  by  the  Appellate  Division,  no  question  is  presented 
for  determination  by  this  court.  (Const,  art.  6,  §  9 ;  Code 
Civ.  Pro.  §  191,  subd.  4 ;  City  of  Niagara  Falls  v.  N.  Y. 
C  ib  11.  R.  R.  R.  Co.,  168  N.  Y.  619 ;  Garvey  v.  Z.  /.  7?. 
R.  Co.,  159  -N".  Y.  323.)  The  finding  that  the  maintenance 
of  the  tower  by  defendant  constituted  a  nuisance  was  the  only 
legitimate  finding  deducible  from  the  evidence.  {Shipley  v. 
Fifty  Associates,  106  Mass.  194 ;  Walsh  v.  Mead,  8  Hun, 
387 ;  Cogswell  v.  R.  R.  Co.,  103  N.  Y.  10 ;  CampheU  v.  Sea- 
man, 63  N.  Y.  568 ;  McKeon  v.  See,  4  Robt.  449 ;  51  N".  Y. 
300;  Bohan  v.  P.  J.  G.  L.  Co.,  122  N.  Y.  18 ;  Garvey  v. 
Z.  Z  R.  R.  Co.,  159  N.  Y.  323 ;  Fletcher  v.  Rylarhds,  L.  R. 
[1  Exch.]  265 ;  Penruddock's  Case,  5  Coke,  100b ;  Smith  v. 
L  S.  R.  D.  Co.,  7  Misc.  Rep.  374.) 

CuLLEN,  J.  The  plaintiffs  and  the  defendant  are  owners 
of  adjacent  properties  on  a  street  called  the  Riverway,  in  the 
city  of  Niagara  Falls.  The  plaintiffs  have  constructed  on 
their  land  a  building  used  for  a  museum,  with  large  skylights 
in  the  roof.  The  defendant  has  built  on  its  land  a  hotel  and 
a  tower  or  observatory.  This  tower  is  about  two  hundred 
feet  high,  and  is  constructed  of  an  open  iron  framework  with 
braces  and  cross  girders.  At  the  top  of  the  tower  there  is  an 
observatory.  Visitors  are  carried  to  and  from  the  observatory 
by  elevators.  The  whole  structure  is  several  feet  within  the 
limits  of  the  defendant's  land.  As  found  by  the  trial  court, 
during  the  winter  ice  is  formed  on  the  structure  from  sleet, 
melting  snow  and  spray  from  the  Falls  of  Niagara,  which  accu- 
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niulates,  and  when  a  thaw  occurs  large  quantities  of  ice  fall 
from  the  tower  upon  the  roof  of  the  plaintiflEs'  building,  in 
size  and  with  velocity  sufficient  to  endanger  human  life,  by 
means  of  which  plaintiffs'  building  and  property  have  been 
injured.  The  action  was  brought  to  recover  damages  and  for 
an  injunction  to  restrain  the  defendant  from  so  maintaining 
the  tower  as  to  suffer  ice  to  fall  therefrom  on  the  plaintiffs' 
property.  The  trial  court  also  found  that  the  injury  to  plain- 
tiffs' building  and  the  accumulation  and  fall  of  ice  from  the 
tower  on  the  plaintiffs'  property  recurred  each  winter  during 
periods  of  thaw.  It  further  found  that  the  tower  was  a  safe, 
substantial  and  suitable  structure  for  tlie  purpose  for  which  it 
was  used.  On  these  facts  it  decided,  as  a  matter  of  law,  that 
the  maintenance  and  construction  of  tlie  tower  was  a  private 
nuisance,  and  that  the  plaintiffs  were  entitled  to  a  perpetual 
injunction  restraining  the  defendant  from  so  maintaining  the 
structure  that  ice  would  form  thereon  and  fall  on  the  building 
and  premises  of  the  plaintiffs.  A  reference  was  ordered  to 
ascertain  the  plaintiffs'  damages.  On  the  report  of  the  referee 
final  judgment  was  entered  for  an  injunction  and  damages. 
This  judgment  was  affirmed  by  the  Appellate  Division  and  an 
appeal  has  been  taken  to  this  court. 

The  affirmance  below  having  been  unanimous,  the  question 
presented  here  is  whether  the  facts  found  entitle  the  plain- 
tiffs to  judgment.     The  court  has  not  found  any  negligence 
in  the  character  or  plan  of  the  structure  maintained  by  the 
defendant.     The  element  of  negligence  being  thus  eliminated, 
the  plaintiffs'  right  to  recover  depends  on  tlie  duty  tliat  the 
defendant   owed  to  adjacent  owners  with  reference   to   ice 
that  ;uight  accumulate  on  its  building.     The  law  with  refer- 
ence to  rainfall  seems  well  settled.     So  long  as  the  owner  of 
land  leaves  it  in  its  natural  condition  he  is  not  required  to 
adopt  any  measures  to  prevent  the  flowage  of  surface  waters 
from  his  premises   on    the  adjoining  land  ( Vaiidemoide  v. 
Taylor,  65  N.  Y.  341),  but  when  he  puts  a  structure  on  the 
land  a  contrary  rule  prevails.     Then  he  must  take  care  of  the 
water  that  falls  on  his  premises,  except  in  the  case  of  extra- 
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ordinary  storms.     In  Washburn  on  Easements  (p.  390,  mar- 
ginal) it  is  said  of  the  right  to  eaves'  drip  :  "  It  grows  out  of 
the  fact  that,  for  one  to  construct  the  roof  of  his  house  in 
such  ]nanner  as  to  discharge  the  water  falling  thereon  in  rain 
upon  the  land  of  an  adjacent  proprietor,  is  a  violation  of  the 
right  of  such  proprietor,  if  done  without  his  consent,  and  this 
consent  must  be  evidenced  by  express  grant  or  prescription.-' 
In  Bellows  v.  Sackett  (15  Barb.  96)  it  was  held  that  the 
defendant  could  not  maintain  a  building  upon  his  lot,  the 
water  falling  froui  the  roof  of  which  injured  the  plaintifiE's 
building,  whether  the  water  actually  fell  in  the  first  instance 
on  the  defendant's  land  or  not.     In  Walsh  v.  Mead  (8  Hun, 
387)  it  was  held  that  where  the  roof  of  a  building  was  so  con- 
structed as  to  render  the  snow  falling  upon  it  liable  to  be  pre- 
cipitated on  tJie  sidewalk  without  an  adequate  guard  at  the 
edge  to  retain  it,  it  is  in  law  a  nuisance.     The  doctrine  of 
Bellows  V.  Sackett  was  followed  in  Jutte  v.  Huglies  (67  N. 
Y.  267).     There  this  court  said  :  "  The  proof  showed  tliat  the 
defendant  had   paved   the  yard,  thus  causing  the  water  to 
accumulate  and  render  tJie  yard  less  penetrable  to  the  saiiie, 
and  conducted  from  the  roofs  of  his  houses  to  the  privy  in 
leaders  and  drains  an  unusual  quantity  of  water  beyond  the 
capacity  of  the  drains  to  carry  away.     This  he  had  no  right  to 
do,  and  he  was  bound  to  take  care  of  such  water  as  fell  and 
accumulated  upon  his  own  premises  and  to  prevent  itb  caus- 
ing any  injury  to  the  property  of  the  plaintiff.     (Bellows  v. 
Sackett^  15  Barb.  96  ;  Foot  v.  Broiuoii^  4  Lans.  51.)    It  inair 
ters  not  iJtat  tlie  defendant  did  all  tlmt  he  reasonably  could 
do  to  take  tlie  water  off^  if  he  suffered  it  hnproperly  to 
increase  on  his  ownjyreTnises^  and  so  as  to  flow  on  the  plaintiffs  s 
premises^     The  decisions  in  other  states  appear  to  be  uni- 
formly to  the  same  effect.    In  Shipley  v.  Fifty  Associates  (106 
Mass.  194)  it  was  held  that  maintaining  a  building  with  a  roof 
constructed  so  that  snow  and  ice  collecting  on  it  from  natural 
causes  will  probably  fall  onto  an  adjoining  highway  renders 
the  owner  liable  to  a  person  injured.     It  was  there  said :   "  It 
is  not  at  all  a  question  of  reasonable  care  and  diligence  in  the 
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management  of  his  roof,  and  it  would  be  of  no  avail  to  the 
party  to  show  that  the  building  was  of  the  usual  construction, 
and  that  the  inconvenience  complained  of  was  one  which, 
with  such  a  roof  as  his,  nothing  could  prevent  or  guard 
against.  He  has  no  right  so  to  construct  his  building  that  it 
will  inevitably,  at  certain  seasons  of  the  year,  and  with  more 
or  less  frequency,  subject  his  neighbor  to  that  kind  of  incon- 
venience; and  no  other  proof  of  negligence  on  his  part  is 
needed.  He  must  at  his  pei^il  Tceep  the  ice  or  tlie  sncno  thut 
collects  upon  his  roof^  within  his  own  limits ;  and  is  respon^ 
siblefor  all  damages ^  if  tlie  shape  of  his  roof  is  such  as  to 
throw  them  upon  his  neighbo^^^s  land^  in  the  same  manner  as 
he  would  he  if  he  threio  them  there  himself  ^^  In  Gould  v. 
McKenna{%Q  Penn.  St.  297)  the  plaintiff's  building  was  higher 
than  the  defendant's  rear  building,  on  the  roof  of  which,  on 
account  of  the  height  of  adjacent  buildings,  water  accumu- 
lated and  soaked  through  the  plaintiff's  wall.  The  defendant 
was  held  liable,  and  it  was  there  said :  "  Having  pitched  his  roof 
so  as  to  carry  the  rainfall  against  and  into  the  wall,  it  was  his 
duty  to  raise  the  apron  or  flushing  so  high  as  effectually  to 
protect  the  plaintiff's  store  from  being  flooded  by  the  water 
thus  brought  down.  He  had  no  right  to  carry  the  rainfall 
on  his  premises  into  and  upon  the  premises  of  the  plaintiff. 
This  was  a  wrongful  act,  which  he  could  not  justify  by  aver- 
ring the  openness  of  the  wall  of  the  plaintiff."  In  Tanner  v. 
Volentine  (75  111.  624)  it  is  said  :  "  It  is  well  settled  that  if 
the  owner  of  a  building  causes  the  water  to  flow  from  the 
roof  upon  the  lot  or  ground  of  another,  such  other  m^y 
recover  of  him  for  the  damages  sustained,  unless  prevented  by 
some  agreement."  Hazeltine  v.  Edgmand  (35  Kan.  202)  is 
to  the  same  effect.  It  is  to  be  observed  that  tlie  structure  of 
the  tower  is  not  on  the  division  line  between  the  land  of  the 
plaintiffs  and  that  of  the  defendant,  and,  thei-efore,  the  ice 
that  is  formed  on  the  posts,  beams  and  girders  is  accumulated 
wholly  on  the  defendant's  land.  If  the  shape  of  the  tower 
were  such  that  rain  falling  on  the  defendant's  premises  would 
run  down  the  posts  and  then  be  cast  on  plaintiffs'  building, 
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plainly,  under  the  authorities  cited,  the  defendant  would  be 
liable.  It  can  make  no  difference  on  the  question  of  the  defend- 
ant's liability,  that  the  water,  instead  of  being  precipitated  on 
the  plaintiffs'  land,  is  allowed  to  congeal  and  freeze  and  fall  in 
the  form  of  ice.  Nor  is  it  material  on  the  question  of  liability 
whether  the  ice  proceeds  from  the  fall  of  rain  or  from  the 
spray  and  mist  of  Niagara  Falls.  The  latter  is  just  as  much  a 
natural  phenomenon  as  the  former.  In  climates  where  at  cer- 
tain seasons  of  the  year  the  rain  falls  in  the  form  of  snow, 
the  owner  of  land  must  build  his  structures  with  guards  that 
would  l>e  unnecessary  in  places  where  there  is  no  fall  of  snow. 
Likewise,  where  a  structure  is  built  so  near  Niagara  Falls  as  to 
be  subject  to  the  precipitation  thereon  of  spray  and  water 
from  the  falls,  the  owner  is  bound  to  take  the  necessary  pre- 
cautions against  casting  the  water  which  falls  on  his  own 
premises  or  the  ice  that  is  formed  therefrom  upon  those  of 
his  neighbor. 

I  think  the  judgment  below  was  right,  and  that  it  should 
be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett  and  Werner,  JJ.,  con- 
cur; O'Brien,  J.,  dissents;  IIaight,  J.,  not  voting. 

Judgment  affirmed. 


De  Witt  Roosa,  as  Trustee  under  the  Will  of  Latham  Cor- 
nell, Deceased,  Respondent,  v.  Walter  C.  Harrington 
et  al..  Respondents,  and  Louisa  Cornell,  Appellant. 

1,  Will — Vested  Contingent  Remainders.  Contingent  remainders 
vesting  immediately  upon  the  death  of  the  testator  are  created  by  the 
codicil  of  a  will  which  establishes  a  trust  for  a  designated  person  in""  a 
portion  of  the  residuary  estate  with  a  discretion  in  the  executors  to  pay 
over  the  principal,  and  provides  that,  in  case  the  principal  is  not  paid 
over  and  the  cestui  que  trust  dies  without  issue  surviving  him,  the  execu- 
tors are  "then  to  pay  said  principal,"  on  his  death,  to  designated 
remaindermen  who  were  in  being  and  capable  of  taking,  where,  from  the 
will  and  codicil  as  a  whole,  an  intention  is  manifest  to  completely  dispose 
of  the  estate  in  favor  of  the  persons  named  and  to  confine  the  possession 
and  enjoyment  of  the  estate  to  representatives  in  their  line  of  descent,  and 
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the  words  *'  to  pay  "  appear  to  have  been  used  without  special  reference  to 
any  technical  meaning  and  as  ordinary  words  of  gift,  indicating  the  time 
when  the  right  of  possession  was  to  begin:  In  such  case  the  fund  will 
pass  to  the  legatees  and  next  of  kin  of  the  remaindermen  on  the  death, 
subsequent  to  their  decease,  of  the  cestui  que  trust  without  issue  surviv- 
iog  and  without  the  principal  having  been  paid  to  him,  and  not  to  the  tes- 
tator's widow  and  next  of  kin  on  the  ground  of  intestacy  with  respect  to 
such  fund. 

2.  CoNSTUucnoN  —  Possession.  An  apparent  intention  in  a  will  that 
an  estate  shall  vest  immediately  upon  the  testator's  death  in  remainder- 
men who  were  then  living  must  control  and  supplant  the  rule  which  is 
applicable  where  there  is  merely  a  direction  to  divide  at  a  future  time 
among  a  class  to  be  then  ascertained,  since  the  intention  is  the  paramount 
rule  of  construction. 

]ioo8(t  V.  Harrifif/ton,  57  App.  Div.  631,  affirmed. 

(Argued  May  8,  1903;  decided  May  29,  1902.) 

Appkal  from  a  final  judgment,  entered  October  12,  1901, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  construing  the  will 
of  Latham  Cornell,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eiigene  E.  Sheldon  for  appellant.  By  the  will  and  codicil 
there  has  been  an  equitable  conversion  into  personalty  of  the 
third  of  the  real  estate  given  by  the  terms  of  the  will  to 
Charles  W.  Cornell  absolutely,  but  by  the  codicil  executed 
later  on  the  same  day  changed  to  a  legacy  in  trust  for  his  bene- 
fit. {Salishunj  v.  Slade,  160  N.  Y.  288  ;  Delafield  v.  Bar- 
low, 107  N.  Y.  535;  Po^oers  v.  Oassidy,  79  N.  Y.  614; 
Dodge  v.  Pondu,  23  N.  Y.  69 ;  Shipinan  v.  Rollins^  98  N.  Y. 
326 ;  Morse  v.  Morse^  85  N,  Y.  53 ;  Greenlaiid  v.  Waddell^ 
116  N.  Y.  239;  Lent  v.  Howard,  89  N.  Y.  177;  Fisher  v, 
Banta,  ijQ  N.  Y.  4:{j%',  trazler  v.  Trmteea,  124  N.  Y.  179.) 
When  the  only  gift  is  found  in  a  direction  to  pay  at  a  future 
time,  and  then  only  upon  a  contingency  occurring  at  such 
future  time,  futurity  is  of  the  substance  of  the  gift,  and  the  vest- 
ing of  the  gift  will  be  postponed  to  such  future  time.  {Smith 
V.  Edwards,  88  X.  Y.  92 ;  Shlpman  v.  Rollins^  98  K.  Y. 
327;   Warner  v.  Durant,  76  JS".  Y.  133;  Matter  of  Boer ^  147 
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K  Y.  348 ;  Delaney  v.  McCorinack,  88  K  Y.  174;  Delafield 
V.  Shipjnan^  103  N.  Y.  468 ;  Clark  v.  Caminann^  160  N.  Y. 
315 ;  Mait^  of  Brcnon,  154  K  Y.  322 ;  Matter  of  Young,  146 
K.  Y.  535.)  Futurity  was  of  the  essence  of  the  gift,  because 
the  very  existence  of  the  gift  depended  upon  a  contingency. 
( Van  Nostrand  v.  Moore,  52  N.  Y.  18.)  The  property  given 
to  the  trustees  by  the  second  clause  of  tlie  codicil  was  personal, 
and  the  rules  applicable  to  that  species  of  property  are 
to  be  applied  here.  {Bowditch  v.  Ayrault,  138  N.  Y.  227; 
Stoker  V.  Weston,  142  N.  Y.  436  ;  Matter  of  Mahan,  98  N. 
Y.  372 ;  Matter  of  Seaman,  147  N.  Y.  74 ;  Loder  v.  Hat- 
field,  71  N.  Y.  98;  Paterson  v.  Ellis,  11  Wend.  259; 
Everitt  v.  Everitt,  29  N.  Y.  75 ;  Stevenson  v.  Lesley,  70  N. 
Y.  512;  Livingstone  v.  Greene,  52  N.  Y.  118;  Moore  v. 
Lyons,  25  Wend.  119.)  The  testator  is  presumed  to  have 
intended  to  dispose  of  all  his  property,  and  an  interpretation 
which  results  in  partial  intestacy  will  not  be  favored.  Where 
a  clause  in  a  will  is  capable  of  two  interpretations,  the  one 
should  be  adopted  which  prefers  the  persons  of  the  testator's 
blood  to  strangers.  {Clark  v.  Cammann,  160  N.  Y.  325 ; 
Steinway  v.  Steinway,  163  N".  Y.  198;  Shipinan  v.  Fan- 
shaw,  15  Abb.  [N.  C]  288 ;  Matter  of  Russell,  168  N.  Y. 
177.)  A  bequest  of  a  share  of  the  residuary  estate  does  not, 
upon  its  lapsing,  fall  back  into  the  residuary,  but  is  unbe- 
queatlied  assets,  and  is  disposed  of  as  in  the  case  of  intestacy. 
(1  Jarman  on  Wills,  764 ;  Kerr  v.  Dougherty,  79  N.  Y.  331 ; 
Beekman  v.  Bonsor,  23  N.  Y.  312 ;  Downing  v.  Marshall, 
23  K  Y.  367;  White  v.  Howard,  46  N.  Y.  144.)  The 
acceptance  by  the  appellant  of  the  legacy  given  in  lieu  of 
dower,  will  not  prevent  her  from  sharing  in  that  part  of  the 
estate  consisting  of  personal  property  which  was  not  disposed 
of  by  the  will.  {Kerr  v.  Dougherty,  79  N.  Y.  331 ;  Hatch 
V.  Bassett,  52  N.  Y.  359.) 

Howard  Chipp  for  plaintiff,  respondent.  Under  the  pro- 
visions of  the  Revised  Statutes  a!id  the  Real  Property  Law, 
on  the  death  of  Charley  W.  Cornell  without  issue,  the  prop- 
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erty  in  question  went,  under  the  will  of  Latham  Cornell,  to 
the  heirs  and  next  of  kin  of  William  W,  Cornell  and  the 
devisees  of  Sarah  E.  Harrington:  (1  R.  S.  723,  725,  726, 
§§  7-9,  11,  13,  35,  41  ;  Matter  of  Tompkins,  154  N.  Y.  634; 
Matter  of  Brown,  154  N.  Y.  313.)  There  being  no  provis- 
ion in  the  will  of  Latham  Cornell  requiring  that  his  son  and 
daughter  should  survive  the  happening  of  the  contingencies 
upon  which  their  estates  were  limited,  as  a  condition  of  such 
estates  taking  eflFect,  the  estates  descended  respectively  to  the 
heirs  and  next  of  kin  of  William  W,  Cornell  and  to  the 
devisees  of  Sarah.  {Ilennesay  v.  Patterson,  S5  N.  Y.  103; 
Kenyon  v.  See,  94  N.  Y.  563 ;  Griffin  v.  Shepard,  40  Hun,  355  ; 
124  N.  Y.  70  ;  f^aye  v.  Wheeler,  3  App.  Div.  38;  158  K  Y. 
679  ;  Matter  of  Brown,  154  K  Y.  313  ;  Ham  v.  Van  Orden, 
84  N.  Y.  257 ;  Dodge  v.  Stevens,  105  N.  Y.  585 ;  Fowler  on 
Real  Prop.  210.)  The  rule  that  where  there  is  no  direct 
bequest,  and  the  gift  is  contained  only  in  a  direction  to  pay  or 
divide  at  a  future  time,  the  gift  is  future  and  contingent  and 
does  iiot  take  effect  until  such  time  arrives,  has  no  appli- 
cation to  the  bequest  over  of  the  trust  fund  here.  {ITen- 
nessy  v.  Patterson,  85  N.  Y.  101.)  The  rule  relied  upon 
by  the  appellant  is  not  absolute,  but  must  always  yield  to  the 
intention  of  the  testator,  as  found  in  the  entire  will.  (Goebd 
v.  Wolf,  113  N.  Y.  412;  Matter  of  Young,  145  N.  Y.  538; 
Matter  of  Tmnpkins,  154  N.  Y.  634;  Meeks  v.  Meeks,  161 
N.  Y.  Q^.)  This  will  comes  within  the  doctrine  of  the  cases 
where  the  rule  ir  question  has  been  held  to  be  inapplicable. 
{Carr  v.  Smith,  25  App,  Div.  214  ;  161  N.  Y.  636 ;  Matter  of 
Embree,  9  App.  Div.  602 ;  154  N.  Y.  778  ;  Matter  of  Tienken, 
131  N.  Y.  391 ;  Shangle  v.  Hallock,  6  App.  Div.  55;  Bow- 
ditch  V.  Ayrault,  138  N.  Y.  222 ;  Campbell  v.  Stokes,  142  K 
Y.  23 ;  Matter  of  Gardner,  140  N.  Y.  128 ;  Goebel  v.  Wolf, 
113  N.  Y.  412;  Matter  of  Youny,  145  N.  Y,  538.) 

Saiiiuel  Foster  for  Walter  C.  Harrington  et  al.,  respond- 
ents. Latham  Cornell  disposed  by  his  will  of  all  of  his  prop- 
erty.    {Goebel  v.  Wolf,  113  N.  Y.  405  ;  Ham,  v.  Va?i  Orden, 
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84  N.  Y.  257 ;  Ilennesmj  v.  Patterson^  85  N.  Y.  91 ;  Matter 
of  Tienken,  131  N.  Y.  391 ;  Pond  v.  Bergh,  10  Paige,  140; 
Gihnan  v.  lieddington^  24  N.  Y.  10 ;  Jackson  v.  Lyttel^  56 
N.  Y.  108 ;  /Sm^VA  v.  Sclwltz,  68  N.  Y.  41 ;  Losey  v.  Stardey, 
147  N.  Y.  560  ;  CampbeU  v.  /?i^*^^,  142  N.  Y.  23.)  As  Mrs. 
Harrington  had  such  an  interest  in  this  trust  fund  as  could  be 
devised  by  will,  and  that  interest  having  come  into  possession, 
or  rather  the  right  to  possession  thereof  having  accrued  by 
the  happening  of  the  contingency  named  in  the  will  of 
Latham  Cornell,  her  share  must  be  divided  according  to  the 
terms  of  her  will.  {Pond  v,  Bergh^  10  Paige,  140 ;  Lock- 
wood  v.  Mildeberge)\  159  N.  Y.  181 ;  Schettler  v.  Smithy  41 
N.  Y.  328.)  Where  a  fund  is  kept  in  sdido  for  con- 
venience of  investment,  the  shares  and  interests  are  sev- 
eral, although  the  fund  remains  undivided.  ( Yanderpoel 
V.  Loew,  112  K  Y.  167,  180 ;  Locke  v.  F.  L  i&  T,  Co., 
140  N.  Y,  135,  143,  144.)  Louisa  Cornell  can  have  no 
interest  whatever  in  the  trust  fund,  either  the  principal 
part  or  the  income  that  has  accrued  since  the  death  of  the 
cestui  que  trust,  {Adams  v.  Benson,  19  Wkly.  Dig.  539.) 
The  rule  that  where  the  only  gift  is  found  in  a  direction  to 
the  trustee  to  pay  upon  the  occurrence  of  a  contingency, 
which  may  or  may  not  happen,  futurity  must  be  considered  as 
of  the  substance  of  the  gift,  and,  therefore,  there  is  no  vesting 
of  the  gift  until  the  contingency  has  happened,  has  no  appli- 
cation to  this  case.  {Sage  v.  WJieeler,  3  App.  Div.  38 ;  Mat- 
ter of  Einh*ee,  9  App.  Div.  602 ;  Moore  v.  Lyons,  25  Wend. 
119;  Scott  V.  Guernsey,  48  N.  Y.  106;  Byrnes  v.  StUweU, 
103  N.  Y.  453  ;  Matter  of  Brotvn,  154  N.  Y.  313  ;  Matter  of 
Young,  145  N.  Y.  535,  538 ;  Bowditch  v.  Ayrault,  138  N. 
Y.  222 ;  Loder  v.  Hatfield,  71  N.  Y.  92.) 

Bernard  cfe  Van  Wagenen  for  Charles  W.  Crispell,  as 
executor  of  Charles  W.  Cornell,  deceased,  respondent.  If 
there  was  a  vesting  of  the  estate,  William  W.  Cornell  and 
Sarah  E.  Harrington  took  the  legacy  as  tenants  in  common 
and  not  as  joint  tenants,  and  upon  their  respective  deaths 
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their  representatives  took  their  share  in  said  legacy.  {Manice 
V.  Manice,  43  K  Y.  3S2;  Groff  v.  Mannett,  31  K  Y. 
13 ;  Campbell  v.  Foster,  35  N.  Y.  370 ;  Lane  v.    Brown., 

•  

20  Hun,  387;  Blanchard  v.  Blanchard,  4  Hun,  289; 
Everitt  v.  Everitt,  29  N.  Y.  72;  Mills  v.  Hasson,  140 
N.  Y.  104 ;  Blimn  y.  Seymour,  88  N.  Y.  478 ;  Jfo«^/-  o/ 
Kimherly,  150  N.  y!  90  ;  Mqfet  v.  Duryea,  152  N.  Y.  475; 
Toifnpkhis  V.  Verplanck,  10  App.  Div.  577 ;  Edson  v.  ^ar- 
^ai^,  10  App.  Div.  114;  J/iK.!?  v.  Cussom,  140  N.  Y.  104.) 
The  next  of  kin  of  Latham  Cornell  are  to  determine  at  the 
death  of  said  Latham  Cornell  and  not  at  the  death  of  Charles 
W.  Cornell,  and  the  fact  that  Charles  W.  Cornell  was  the  life 
tenant  with  the  right  of  the  executors  or  trustees  to  pay  him 
the  principal,  does  not  prevent  his  taking  as  heir  at  law  and 
next  of  kin  through  his  uncle,  William  W.  Cornell,  and  trans- 
mitting the  same  by  will.  {Hoes  v.  Van  Ilouscn,  1  Barb.  Ch. 
379  ;  Matter  of  Kane,  2  Barb.  Ch.  375  ;  Clark  v.  Ca7nmann, 
14  App.  Div.  127 ;  160  N.  Y.  328 ;  Siinonson  v.  WaUer, 
9  App.   Div.  505 ;  Brown  v,  Ritcher,  25  App.  Div.  239.) 

Gray,  J.  This  appeal  involves  the  construction  of  the  will 
of  Latham  Cornell,  deceased,  in  so  far  as  the  ultimate  dispo- 
sition of  a  share  of  his  residuary  estate  is  concerned.  The 
will  is  short.  By  its  first  clause,  he  appoints  his  son  and  a 
grandson  executors,  with  power  of  sale.  By  the  second  clause, 
he  gives  his  wife  $20,000,  in  lieu  of  dower  right  in  the  estate. 
By  the  third  clause,  he  gives  to  his  executors,  in  trust,  the 
sum  of  $15,000,  which  they  are  to  invest  for  his  grandson, 
Latham  Cornell  Strong,  until  he  shall  arrive  at  the  age  of  35 
years,  paying  to  him  meanwhile  the  income,  and  "then  to 
pay  said  principal  sum  "  to  him.  In  the  case  of  his  death 
l>efore  attaining  that  age,  he  gives  the  said  sum  of  $15,000  to 
his  son,  William  W.  Cornell,  to  his  daughter,  Sarah  E.  Har- 
rington, and  to  his  grandson,  Charles  W.  Cornell,  the  sur- 
vivors or  survivor  of  them,  their,  or  his,  or  her,  heirs  and 
assigns  forever,  to  be  divided  equally  between  them.  By  the 
fourth  clause,  the  residue  of  his  estate  is  given  "  to  my  said 
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son  William  W.  Cornell,  to  my  said  daughter,  Sarah  E.  Har- 
rington, and  to  my  said  grandson,  Charles  W.  Cornell,  and  to  , 
tlieir  heirs  and  assigns  forever,  to  be  divided  equally,  share 
and  share  alike,  between  the  said  William,  Sarah  and 
Charles;"  subject  to  provisions  not  material  to  the  abso- 
luteness of  the  bequest.  On  the  same  day  that  this  will  was 
executed,  he  executed  a  codicil ;  which,  in  its  linst  clause, 
changed  the  previous  trust  provision  for  his  grandson,  Latham 
Strong,  by  making  the  principal  payable  to  him  upon  his 
attaining  the  age  of  thirty  years ;  or,  in  the  discretion  of  the 
executors,  upon  his  earlier  marriage.  By  the  second  clause  of 
the  codicil,  the  testator  provided  as  follows :  "  Instead  of  the 
legacy  given  to  my  said  grandson,  Charles  W.  Cornell,  in  and 
by  the  fourth  section  of  said  will,  I  hereby  give,  devise  and 
bequeath  the  share  of  my  estate  thereby  devised  and 
bequeathed  to  the  said  Charles  W.  Cornell,  to  my  said  execu- 
tors, or  the  survivor  of  them,  in  trust  to  invrest  the  same  as  in 
said  will  mentioned,  and  to  pay  over  the  interest  or  income 
thereof  semi-annually  to  the  said  Charles  W.  Cornell,  during 
his  natural  life,  or,  if  in  their  discretion  they  should  at  any 
time  think  it  wise  and  for  the  best  interest  of  said  Charles  so 
to  do,  to  pay  to  him  such  principal ;  and  in  case  they  should 
not  pay  to  him  said  principal,  and  the  said  Charles  should  die 
without  leaving  issue  surviving  him,  then  to  pay  said  princi- 
pal, on  his  death,  to  my  said  son,  William  W.  Cornell,  aiid 
my  said  daughter,  Sarah  E.  Harrington,  to  be  divided  equally 
between  them  ;  but  in  case  the  said  Charles  should  die  leaving 
issue  surviving  him,  then  said  principal  shall  go,  and  belong 
to  such  issue.". 

Upon  this  clause  of  the  codicil,  the  question  has  arisen  as  to 
whether  the  testator's  son  William  and  his  daughter  Sarah 
were  vested,  upon  the  father's  death,  with  any  estates  in  the 
share  so  given  in  trust  for  Charles  Cornell.  There  survived 
the  testator  his  widow,  Louisa  Cornell,  his  son,  William,  his 
claughter,  Sarah,  and  the  grandson,  Charles.  William  Cornell 
died  in  1894,  intestate  and  leaving  neither  widow,  nor  issue. 
Sarah  had  died  in  1882,  leaving  three  children;  to  whom,  by 
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her  will,  she  had  given  the  whole  of  her  estate.  The  grandson, 
Charles,  died  in  181K5 ;  leaving  neither  widow,  nor  issue  and,  by 
will,  giving  his  entire  estate  to  a  friend,  Charles  W.  Crispell. 

It  18  claimed,  on  behalf  of  the  widow  of  the  testator,  that 
liis  son,  William,  and  his  daughter,  Sarah,  had  acquired  no 
vested  interests  in  the  trust  estate  created  for  Charles ;  for 
the  reason  that  the  gift  to  them  was  one  to  take  effect  only  in 
the  future  and  that,  upon  their  failure  to  survive  Charles, 
there  resulted  an  intestacy  with  respect  to  the  principal  sum, 
which  made  it  distributable  to  the  widow  and  the  next  of 
kin  of  the  testator.  The  argument,  on  the  other  hand,  ic 
that  William  and  Sarah,  upon  the  testator's  death,  toojc  con- 
tingent interests  in  remainder  and  that,  upon  Charles'  death,  it 
passed  to  the  three  children,  tis  the  legatees  of  Sarah,  and  who 
are,  also,  William's  heirs  and  next  of  kin.  They  are  respond- 
ents, upon  this  appeal,  to  the  claim  of  the  testator's  widow. 

In  construing  this  will  the  importance  of  discovering  the 
intention  of  the  testator,  in  making  a  iinal  disposition  of  his 
property,  is  in  this  consideration  that,  if  one  is  clearly,  or 
sufficiently,  manifest,  it  must  control,  without  regard  to  gen- 
eral rules  of  construction.  When  the  testamentary  instru- 
ment is  colorless,  as  to  intention,  or  design,  then  it  is  that 
rules  of  judicial  construction  are  properly  resorted  to,  as  aids 
in  giving  to  the  instrument  a  meaning,  which  renders  it 
reasonable  and  capable  of  legal  effectuation.  Of  course,  the 
main  question  in  this  case  is  whether,  by  the  terms  of  the 
codicil,  futurity  was  annexed  to,  and  was  of  the  essence  of, 
the  gift  over  to  the  testator's  son  and  daughter  of  the  trust 
estate,  which  he  liad  created  for  the  benefit  of  his  grandson, 
by  reason  of  the  absence  of  any  words  of  present  gift  to 
them,  in  the  language  actually  used.  That  is  to  say ;  is  it 
true  that  because,  upon  the  death  of  the  grandson  Charles, 
without  issue,  the  trustees  are  "  then  to  pay  said  principal,''  to 
the  testator's  son  and  daughter,  such  language  must  be  deemed 
to  control,  as  an  indication  that  the  gift  to  them  depended 
upon  the  contingency  of  their  survival  ?  I  do  not  think  so. 
The  whole  will  bears  internal  evidences  of  the  testamentary 
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purpose  to  make  an  equal  division  among  the  testator's  three 
lines  of  descent  and  to  confine  the  possession  and  enjoyment 
of  his  estate  to  representatives  in  those  lines.  If  that  be  true, 
we  are  not  warranted  in  applying  general  rules  of  construc- 
tion, which  might  tliwart  that  purpose. 

Tliese  things  impress  my  mind  about  this  will.  Looking  at 
tlie  will  and  codicil,  as  one  instrument,  it  manifests  an  inten- 
tion to  completely  dispose  of  his  residuary  estate  in  favor  of 
the  three  persons  named.  "When  he  creates  the  trust  fund  of 
$15,000,  for  the  benefit  of  his  grandson,  Latham  Strong,  he 
gives  the  fund,  in  the  event  of  his  grandson  not  having 
received  it  by  the  terms  of  the  gift,  to  his  son,  daughter  and 
grandson  Charles,  equall}'.  When  he  disposes  of  his  residuary 
estate,  in  the  will,  he  gives  it  to  the  same  three  persons,  his 
son,  daughter  and  grandson,  equally.  The  codicil,  simply, 
changes  the  gift  to  the  grandson  into  a  trust  for  his  benefit 
and,  to  that  extent,  modifies  the  absolute  character  of  the 
residuary  clause  in  his  case.  Another  feature  may  be 
adverted  to,  not  that  it  is  at  all  a  controlling  one,  within  the 
decisions,  but  as  bearing,  with  others,  upon  the  question  of 
intention.  I  allude  to  it  as  illustrative  of  a  general  design, 
which  appears  to  me  from  reading  these  instruments.  The 
testator  gives  the  trust  fund  to  the  executors  for  the  purpose 
of  keeping  it  invested  and  paying  it  over,  in  the  event  that 
they  do  not  exercise  their  discretion  to  pay  the  principal  to 
his  grandson  and  that  he  shall  die  without  issue  surviving,  not 
to  persons  who  arc  to  be  ascertained  at  the  happening  of  the 
event,  but  to  the  persons  he  names,  to  wit :  his  son,  "William, 
and  his  daughter,  Sarah. 

It  would  seem  that  the  use  by  the  testator  of  the  words,  in 
this  clause  of  the  codicil,  "  to  pay  said  principal,"  which  are 
relied  upon  as  containing  the  only  gift  to  the  testator's  son 
and  daughter,  was  without  especial  reference  to  any  technical 
meaning,  and,  merely,  was  a  mode  of  expressing  his  intention 
that  they  should  have  it  in  the  event  mentioned.  This 
appears  from  the  fact  that,  in  the  same  sentence,  in  providing 
for  the  case  that  Charles  shall  die  leaving  issue  surviving 
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him,  he  says  that  "  said  principal  shall  go  and  belong  to  such 
issue."  His  use  of  the  words  "  go  and  belong  to,"  in  connec- 
tion with  the  right  of  Charles'  issue  to  take,  seems  to  show 
that  the  use  of  the  words  "  to  pay,"  in  connection  with  the 
contingent  right  of  the  remaindermen  to  take,  was  equivalent 
to  the  direct  bequest  contained  in  the  other  language  :  that  is, 
that  the  estate  belonged  to  the  persons  named,  subject  only  to 
the  contingency  that  Charles  might  be  given  the  fund,  or  that 
he  should  leave  issue  him  surviving.  The  word  "  pay  "  is, 
also,  used  with  reference  to  the  gift  to  the  grandson,  Latham 
Strong,  in  the  third  clause  of  the  will ;  and  yet,  in  referring 
to  this  third  clause,  the  testator,  in  the  codicil,  speaks  of  its 
provision  as  a  gift  or  bequest.  He  refers  to  the  will  "  in  and 
by  which  1  gave  and  be(|ueathed  to  my  gmndsons,  Latham 
Cornell  Strong  and  Cliarles  W.  Cornell,  certain  legacies  as 
therein  mentioned  and  set  forth,"  and,  again,  describes  the 
legacy  to  Strong,  as  "  the  legacy  given  to  him  in  and  by  the 
third  section  of  the  will."  Therefore,  as  it  seems  to  me,  the 
words  "  to  pay  "  are  not  entitled  to  be  given  the  pregnant  sig- 
nificance contended  for  by  the  appellant ;  but  they  are  to 
be  read  in  the  light  of  the  other  language  in  the  will,  as 
ordinary  words  of  gift. 

Tlie  construction  is  not  free  from  difficulty  and  it  is  pos- 
sible, of  course,  to  find  decided  cases,  which  may  seem,  if  the 
language  of  the  opinions,  alone,  is  regarded,  to  be  in  point, 
either  way,  upon  the  argument ;  but  each  case,  as  it  arises, 
must  be  viewed  and  decided  according  to  its  own  particular 
facts  and  circumstances,  and  will  become  a  controlling  prece- 
dent, only,  where  the  facts  are  the  same.  With  each  reading 
of  these  instruments,  my  mind  is  impressed  with  the  evi- 
dence of  a  purpose  so  strong  as  to  dominate  all  other  infer- 
ences. All  the  cases  admit,  and  it  is  beyond  all  question,  that 
the  intention  is  the  paramount  yule  of  construction  and  if  the 
intention  is  apparent  that  the  estate  shall  vest  in  remainder, 
inunediately  upon  the  testator's  death,  it  must  control  and 
supplant  the  rule,  which  is  applicable  where  there  is  merely  a 
direction  to  divide  at  a  future  time.    As  Judge  Finch  observed, 
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in  Matter  of  TienkeUy  (131  N.  Y.  391),  witli  reference  to  the 
rule  of  construction  in  cases  of  a  testamentary  direction  for 
future  payment,  or  delivery :  "  I  have  observed  in  general  that 
where  it  (the  rule)  has  prevailed,  it  has  been  where  no  con- 
trary intention  was  fairly  indicated,  and  where  its  own  force 
was  somewhat  strengthened  and  its  indication  corroborated  by 
further  facts ; "  an  observation  which  Judge  Landon,  in 
Dougherty  v.  Thompson^  (167  N.  Y.  p.  484),  characterizes  as 
"a  just  remark."  In  Smith  v.  Edwards,  (88  N.  Y.  92), 
Judge  Finch  had,  also,  said  of  this  rule :  "  It  applies  only 
where  beyond  the  direction  for  future  distribution  there  are 
no  words  and  no  provisions,  which  import  a  present,  or  vested 
gift,  or  indicate  such  an  intent."  In  that  case,  he  had 
"  explored  the  will  in  vain  "  for  any  adequate  ground,  which 
would  take  the  bequest  out  of  the  operation  of  the  rule.  If, 
in  the  present  case,  there  was  nothing  but  the  second  clause 
of  the  codicil,  I  should  find  the  same  situation,  as  did  Judge 
Finch  in  Smith  v.  Edwards.  Dougherty  v.  Thompson, 
(supra),  is,  in  my  opinion,  distinguishable  from  the  present 
case  by  its  facts.  The  provision  for  final  distribution,  there, 
was  that,  upon  the  death  of  the  longest  liver  of  two  parents 
named,  "  this  trust  shall  cease  and  the  trustees  shall  forthwith 
transfer  and  pay  over  the  whole  of  the  trust  property  and  the 
proceeds  and  increase  thereof  to  their  children,  *  *  * 
and  if  any  of  said  children  shall  have  died  leaving  issue,  such 
issue  shall  receive  their  parent's  share."  It  was  said  of  this 
provision,  in  Judge  Landon's  opinion,  that  this  was  a  direc- 
tion to  transfer  and  pay  over  the  corpus  "  to  a  class  which 
he  (the  testator),  can  describe,  but  whose  members  he  can- 
not name  or  number,  but  who  can  be  named  and  numbered 
upon  the  termination  of  the  trust  estate,  when  the  transfer 
and  payment  over  are  directed  to  be  made."  Judge  Landon, 
further,  observed  that  "the  indications  are  strong  that  the 
postponement  was  both  for  the  benefit  of  the  children  and 
to  find  out  to  whom  and  to  how  many,  the  direction  to  trans- 
fer and  pay  over  could  be  made  on  the  appointed  day."  In 
tlie  present  case,  the  persons  to  take  are  named  and  are  desig- 


352  11<K)SA  V.  IIaruinuton.  [^^Jj 


Opiiii(Ai  of  llic  Court,  per  Guay,  J.  [Vol.  171. 


nated  as  the  contingent  owners  of  the  trust  estate  upon  the 
liappening  of  the  conditions  terminating  it. 

In  Matter  of  Crane^  (164  N.  Y.  71),  the  testamentary  pro- 
vision was :  "  Upon  the  decease  of  my  said  wife,  I  order  and 
direct  that  my  estate  be  divided  as  follows,  viz. :  Equally 
between  my  brothers  and  sisters  and  my  niece.  Flora  W. 
Bnlkley,  each  one  to  take  one  equal  share  thereof.  *  *  * 
Provided  further,  that  if  any  of  my  said  brothers  and  sisters 
and  niece  shall  depart  this  life  before  my  said  wife,  leaving 
lawful  issue  him  or  her  surviving,  then  the  share  of  the  one 
so  dying  shall  be  paid  over  to  their  issue  in  equal  shares." 
That  provision  was  held  not  to  contain  any  words  importing 
a  gift,  other  than  in  a  direction  to  divide,  or  to  pay  over,  at  a 
future  time  and,  therefore,  tliere  was  no  present  vesting  in 
those  who  were  to  take  upon  the  termination  of  the  life 
estate.  The  case,  as  Chief  Judge  Parker  considered  it,  was 
one  where  "  the  class  w^as  to  be  determined  at  the  death  of 
the  widow  and  to  consist  of  the  brothers  and  sisters  and  niece 
surviving  her,  and  the  issue  of  those  who  had  died  leav- 
ing issue."  In  referring  to  the  case  of  Matter  of  Emhree^ 
(9  App.  Div.  602,  affirmed  here,  on  the  opinion  below,  154 
N.  Y.  778),  he  uses  this  language :  "  Whatever  contingency 
existed  at  the  time  the  will  was  executed  entirely  disappeared 
at  the  time  of  the  testator's  death ;  for  the  testator  left  no 
issue  and  the  class  was  fixed  upon  his  death  and  consisted  of 
the  children  of  his  brothers  and  their  heirs."  The  chief 
judge,  very  correctly,  admits  that,  if  the  class  to  take  is  fixed 
at  the  testator's  death,  there  is  a  vesting  of  interest.  He 
holds,  in  his  opinion,  that  where  there  are  words  importing 
a  gift,  in  addition  to  the  direction  to  pay  over,  the  general 
rule  of  construction  does  not  govern  and  the  situation  is 
precisely  as  if  the  will  contained  words  of  gift.  There 
appear  to  me  to  be,  in  the  present  case,  within  the  whole 
scheme  of  these  two  instruments,  executed  upon  the  same 
date,  elements  which  eliminate  that  notion  of  futurity  in  the 
vesting  of  the  rights  in  remainder,  which  characterized  the 
wills  in  Dougherty  v.  Thompson  and  Matter  of  Crane,     It 
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would  Dot  \)e  profitable  to  consider  the  many  cases,  in  which 
this  troublesome  question  has  been  discussed.  If,  as  I  read  this 
will,  the  intention  of  the  testator  was  to  dispose  presently  of  his 
estate,  in  favor  of  the  persons  he  names,  to  the  exclusion  of 
any  other  contingent  interests,  then  the  case  should  be  decided 
upon  its  peculiar  facts.  From  the  moment  of  his  death,  the 
persons  he  selects  as  the  contingent  recipients  of  Charles' 
trust  estate  were  in  being  and  capable  of  taking  upon 
Charles'  death.  He  did  not  have  in  mind  a  class  to  be  ascer- 
tained at  the  time  when  the  fund  might  be  payable.  He  was 
not  mindfal  of  changes  in  the  persons,  who  might  take,  and, 
therefore,  restrictive  in  his  testamentary  provisions ;  so  that 
the  property  should  only  vest  in  possession  at  the  future 
period.  He  meant  that  his  son,  William,  and  his  daughter, 
Sarah,  should  have  and  enjoy  the  trust  fund,  if  neither  his 
grandson,  nor  his  grandson's  issue,  received  it.  There  was  no 
uncertainty  as  to  the  persons  to  whom  he  intended  the  remain- 
der to  go  upon  the  happening  of  the  event.  When  he  says 
"  then  to  pay,"  he  merely  indicates  the  time  when  the  right  of 
possession  is  to  begin,  and  does  not  postpone  the  vesting.  This 
construction  is  in  line  with  those  rules,  which  favor  the  vesting 
of  estates  and  which  avoid  the  disinheritance  of  remaindermen, 
who  may  die  before  the  termination  of  the  precedent  estate. 

I  think  that  William  Cornell  and  Sarah  Harrington,  at  the 
testator's  death,  were  vested  with  contingent  estates  in 
remainder,  which  were  descendible,  devisable  and  alienable 
under  the  Kevised  Statutes.  (1  K.  S.  pp.  723,  [sec.  13],  725, 
[sees.  11  and  35],  '726,  [sec.  41]  and  735,  [sec.  13] ;  Moore  v, 
Littd,  41  N.  Y.  ^^\  Ham  v.  Van  Orden,  84  ib.  257; 
Ileniiessy  v.  Patterson^  85  ib.  91.) 

Other  questions  are  satisfactorily  discussed  in  the  opinion 
of  Mr.  Justice  Chester,  at  the  Trial  Term,  and  I  advise  the 
affirmance  of  the  judgment,  with  costs  to  all  parties,  who 
have  appeared  by  counsel,  to  be  paid  out  of  the  estate. 

O'Brien,  Bartleit,  Cullen  and  Wekner,  JJ.,  concur; 
Parker,  Cli.  J.  and  Haight,  J.,  absent. 

Judgment  affirmed. 
23 
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The  People  of  the  State  of  New  York  ex  rel.  Pennsyl- 
vania Kailroad  Company,  Appellant,  v.  Erastus  C. 
Knight,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

Tax  —  Cab  Service  Maintained  and  Operated  Wholly  within 
City  op  New  York  by  Foreign  Kailroad  Corporation  Not  a 
Part  of  its  Interstate  Commerce  —  Capital  Employed  Therein  Ib 
Taxable.  A  cab  service  maintained  and  operated  in  the  city  of  New 
York  by  a  foreign  railroad  corporation  for  the  purpose  of  transporting  to 
various  points  therein  its  passengers  who  are  conveyed  to  the  city  by 
ferry  from  its  mil  terminus  in  an  adjoining  state,  the  service  beginning 
and  ending  in  the  state  of  New  York,  is  not  incidental  to  nor  a  part  of  the 
interstate  commerce  transacted  by  the  railroad  corporation,  and  the 
capital  employed  by  it  in  the  maintenance  of  such  cab  service  is  not 
exempt  from  the  taxation  imposed  by  sections  182  and  184  of  the  Tax 
Law  (L.  1806,  ch.  908)  relating  to  franchise  taxes  upon  corporations. 

People  ex  rel.  Penn,  i?.  jR.  Co.  v.  Knight,  67  App.  Div.  398,  affirmed. 

(Argued  May  5,  1902;  decided  June  10,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 14,  1902,  which  affirmed  a  determination  of  the  defendant 
in  assessing  a  franchise  tax  against  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  Galhraith  Ward  for  appellant.  It  being  admitted 
that  the  tax  levied  is  upon  the  right  of  the  relator  to  do  busi- 
ness in  this  state  if  its  business  done  here  is  of  an  interstate 
character,  there  can  be  no  dispute  as  a  matter  of  law  that  it 
is  not  taxable  by  the  state  for  doing  it.  {People  ex  rd, 
V.  Weniple^  138  N.  Y.  1.)  Vehicles,  though  transporting 
entirely  within  the  state  freight  and  passengers  which  are 
coming  from,  or  going  to,  other  states,  cannot  be  taxed  or 
regdiated  by  the  state.  {The  Daniel  Ball^  10  Wall.  557; 
Lord  V.  G,  S.  S.  Co.,  4=  Sawy.  292  ;  102  U.  S.  541 ;  Foster  v. 
Davenport,  22  How.  [IT.  S.]  244;  Rhodes  v.  Iowa,  170  U. 
S.  412;  Ex  parte  Koehler,  30  Fed.  Kep.  869.)  Goods  car- 
ried to  a  state  line  and  there  transferred  to  other  carriers  for 
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transportation  into  an  adjoining  state  are  still  a  part  of  the 
interstate  commerce.  {T/ie  Daniel  Ball^  10  Wall.  557  ;  CuU 
ting  V.  F,  H.  (&  X.  Co.,,  46  Fed.  Rep.  641 ;  G.^  etCj  Ry, 
Co.  V.  Armstrong,  43  S.  W.  Rep.  614  ;  StaU  v.  G.  G.  dc  S. 
K  Ry.  Co,,  44  S.  W.  Rep.  542.)  While  a  pa6senger  of 
the  Pennsylvania  railroad  is  being  transported  in  one  of 
the  relators  cabs  he  is  in  a  channel  of  transportation 
which  is  not  available  to  the  general  mass  of  persons  in 
the  state.  {Brown  v.  Maryland,  12  Wheat.  419.)  The 
tax  under  sections  182  and  184  of  the  Tax  Law  is  invalid 
as  to  a  foreign  corporation  doing  both  interstate  and  domestic 
business  within  the  state,  because  it  is  a  tax  upon  and  a  license 
applying  to  all  its  business  both  interstate  and  domestic, 
whereas  the  state  can  only  tax  or  license  domestic  business. 
{People  V.  //.  Im.  Co.,  92  N.  Y.  328 ;  People  v.  E.  T.  Co., 
96  N.  Y.  387;  People  ex  rel.  v.  ^Yewple,  131  X.  Y.  64; 
Hooper  v.  Califomia,  155  U.  S.  652 ;  Crutcher  v.  Ken- 
tucky,  141  U.  S.  57  ;  TJ.  S.  E.  Co.  v.  Uemin'mgway,  39  Fed, 
Rep.  60 ;  People  ex  rel.  v.  Wemple,  138  N.  Y.  14.) 

John  C.  Daviea,  Attoi^ney- General  {Henry  B.  Coman  of 
counsel),  for  respondent.  The  cab  service  of  the  relator  is  not 
a  part  of  its  business  relating  to  interstate  connnerce,  neither 
is  it  necessarily  incidental  thereto.  {Coe  v.  Errol,  116  XJ.  S. 
517 ;  IT.  S.  V.  A.  c&  P.  S.  Co.,  85  Fed.  Rep.  271 ;  U.  S.  v. 
Boyer,  85  Fed.  Rep.  435.) 

Cullen,  J.  I  agree  with  Judge  Bartlett  that  the  only 
question  presented  on  this  appeal  is  whether  the  business  car- 
ried on  by  the  relator,  and  for  which  a  franchise  tax  has  been 
imposed,  is  interstate  connnerce  or-not.  For,  tliough  it  may 
be  that  the  state  of  New  York  could  levy  a  franchise  tax  on 
the  gross  earnings  of  a  foreign  corporation  for  the  privilege 
given  it  of  running  a  cab  line  witliin  tliis  state,  even  for 
the  purposes  of  interstate  commerce  (see  Maine  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  217  ;  cited  with  approval,  American 
Refingeraior  T.  Co.  v.  Hall,  174  U.  S.  70),  section  184  of 
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our  Tax  Law  excludes  earnings  derived  from  business  of  an 
interstate  character  from  liability  to  the  tax.  I  insist,  how- 
ever, that  the  transportation  for  which  the  relator  has  been 
taxed  is  not  interstate  commerce.  It  is  not  rendered  under 
any  contract  for  transportation  from  a  point  witliin  the  state 
to  a  point  without  the  state,  or  vice  versa,  but  is  solely  a  car- 
riage between  two  points  within  the  state  under  a  separate 
contract.  As  pointed  out  by  the  Appellate  Division,  the 
use  of  the  relatoi*'s  cabs  is  not  restricted  to  those  who 
have  previously  secured  transportation  to  or  from  some 
point  on  its  railroad,  nor  is  such  use  confined  to  travelers 
upon  the  railroad.  Such  a  traveler  may  be  accompanied 
by  a  friend  t3  or  from  the  ferry  only,  and  one  intending 
to  travel  upon  the  railroad  may  change  his  intention  when 
he  reaches  the  ferry.  It  is  first  to  be  observed  that  the 
fact  that  the  relator  is  a  foreign  corporation  has  no  effect  on 
the  question  whether  its  cab  service  is  interstate  commerce  or 
not.  A  domestic  corporation  or  an  individual  citizen  of  this 
state  may  engage  in  interstate  commerce  as  well  as  any  foreign 
corporation.  Transportation  from  the  city  of  New  York  to 
the  town  of  Port  Chester  is  domestic  or  intra-state  commerce, 
because  both  places  are  in  this  state,  although  the  transporta- 
tion is  performed  by  a  foreign  corporation,  the  New  York  and 
New  Haven  Railroad  Company.  Transportation  from  the 
city  of  New  York  to  Paterson,  New  Jersey,  is  interstate  com- 
merce, although  it  is  over  the  road  of  a  New  York  corporation, 
the  Erie  Railway  Company.  Therefore,  it  is  the  character  of 
the  service,  not  tlie  character  of  the  carrier,  that  determines 
whether  the  transportation  is  interstate  commerce  or  not.  If  in 
the  instance  suggested  by  counsel,  when  a  person  intending  to 
travel  to  Washington  takes  one  of  the  relator's  cabs  to  carry 
him  from  the  Fifth  Avenue  Hotel  to  the  relator's  ferry  station, 
that  transportation  is  interstate  commerce,  it  is  necessarily 
equally  so  when  he  is  carried  by  a  cab  called  from  the  hack 
stand  in  Madison  Square  opposite.  A  carrier  may  engage  in 
both  interstate  commerce  and  in  domestic  commerce,  but  that 
fact  does  not  determine  the  character  of  the  carrier's  whole 
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business  or  change  what  would  otherwise  be  domestic  com- 
raerce  into  interstate  commerce,  or  vice  versa.  The  fact,  there* 
fore,  that  cabs  from  the  ordinary  stands  take  passengers  to  any 
part  of  the  city,  does  not  affect  the  character  of  their  service 
when  they  carry  passengers  to  railway  or  ferry  stations  within 
the  state  on  journeys  to  points  without  the  state.  Nothing  is 
better  settled  by  the  decisions  of  the  Supreme  Court  of  the 
United  States  than  that  in  the  case  of  interstate  transportation 
the  legislature  cannot  prescribe  the  charge  to  be  made  for  even 
that  part  of  the  transportation  which  is  to  be  performed 
within  the  state.  (  Wabash^  etc.,  liy.  Co.  v.  lUinois^  118  U. 
S.  557.)  Hence,  if  the  doctrine  contended  for  by  the  relator 
is  correct,  the  city  of  New  York  has  no  right  to  prescribe  the 
fares  to  bo  charged  by  public  hacks  or  cabs  for  transporting 
travelers  to  the  ferries  on  the  North  river  except  when  the 
traveler  intends  to  take  passage  to  some  point  in  the  state  of 
New  York,  nor  for  taking  travelers  to  the  Grand  Central 
Station,  when  sucli  travelers  are  journeying  to  Boston  or  to 
the  west. 

If  this  cab  service  can  in  any  way  become  part  of  inter- 
state commerce  (of  which  there  may  be  some  doubt  as  I 
shall  show  by  the  authorities),  I  insist  it  can  only  be  such 
when  the  service  is  rendered  under  an  entire  contract  for  con- 
tinuous carriage  to  or  from  some  point  without  the  state.  It 
may  be  that  there  is  no  case  in  the  Supreme  Court  of  the 
United  States  which  directly  decides  this  proposition.  But 
there  is  no  authority  to  the  contrary  and  there  are  a  number 
of  cases  in  that  court  which  seem  to  recognize  this  as  the  true 
test  of  what  transportation  constitutes  interstate  commerce. 
The  question  has  been  presented  in  litigations  arising  under 
the  Interstate  Commerce  Act  with  reference  to  railroad  com- 
panies whose  roads  lay  entirely  within  a  single  state.  Of  such 
a  case  the  Supreme  Court  said  in  Cincinnati^  New  Orleans^ 
etc.,  Ry.  Co.  v.  Interstate  Commerce  Commission  (162  U.  S. 
184) :  "  It  may  be  true  that  the  '  Georgia  Railroad  Company,' 
as  a  corporation  of  the  State  of  Georgia,  and  whose  entire 
road  is  within  that  State,  may  not  be  legally  compelled  to  sub- 
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niit  itself  to  the  provisions  of  tlie  act  of  Congress,  even  wlien 
carrying,  between  points  in  Georgia,  freight  that  has  been 
brought  from  another  State.  It  may  be  that  if,  in  the  present 
case,  the  goods  of  the  James  and  Mayer  Buggy  Company  liad 
reached  Atlanta,  and  there  and  then,  for  the  first  time,  and 
inde])cndently  of  any  existing  arrangement  with  tlie  railroad 
companies  that  had  transported  them  thither,  the  Georgia 
Railroad  Company  was  asked  to  transport  them,  whether  to 
Augusta  or  to  Social  Circle,  that  company  could  undertake 
such  transportation  free  from  the  control  of  any  supervision 
except  that  of  the  State  of  Georgia.  But  when  the  Georgia 
Railroad  Company  enters  into  the  carriage  of  foreign  freight, 
by  agreeing  to  receive  the  goods  by  virtiie  of  foreign  through 
hills  of  hiding^  and  to  participate  in  through  rates  and 
charges^  it  thereby  liecomes  part  of  a  continuous  line,  not 
made  by  a  consolidation  with  the  foreign  companies,  but 
made  by  an  arrangement  for  the  continuous  carriage  or  ship- 
ment from  one  State  to  another,  and  thus  becomes  amenable 
to  the  Federal  act,  in  respect  to  such  interstate  commerce." 
So  in  Louisville  cjfc  Nashville  Railroad  Company  y.  BeJdmer 
(175  IT.  S.  648)  it  was  held  that  the  fact  that  "  the  several  car- 
riers transported  hay  from  Memphis  under  through  bills  of 
lading,  by  continuous  carriage,  to  Summerville  and  Cliarles- 
ton  "  rendered  the  traffic  interstate  commerce  even  as  to  that 
part  of  it  performed  by  a  carrier  furnishing  transportation 
wholly  within  a  single  state.  If  this  be  the  true  doctrine  as 
to  the  transportation  of  property,  1  do  not  see  why  it  is  not 
equally  the  true  doctrine  as  to  the  transportation  of  persons. 
I  have  suggested  that  there  was  some  doubt  whether  under 
the  authorities  the  relator's  cab  service  could  become  a  part 
of  interstate  commerce.  In  Mann  v.  Illinois  (94  U.  S.  113, 
Chicago  elevator  cases),  in  answer  to  the  claim  that  the  ware- 
houses and  elevators  were  instrumentalities  of  interstate  com- 
merce, it  was  said  by  the  court :  "  The  warehouses  of  these 
plaintiffs  in  error  are  situated  and  their  business  carried  on 
exclusively  within  the  limits  of  the  State  of  Illinois.  They 
arc  used  as  instruments  hy  tlvose  engaged  in  State  as  well  as 
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those  engaged  in  interstate  co^nmerce^  hut  they  are  no  more 
necessarily  a  part  of  commerce  itself  than  the  draoj  <yi*  the 
cart  hy  which^  hut  for  them^  grain  would  he  transferred  from, 
one  railroad  station  to  another.  Incidentally  they  may 
become  connected  with  interstate  commerce,  but  not  neces- 
sarily so.  Their  regulation  is  a  thing  of  domestic  concern,  and, 
certainly,  until  ^  Congress  acts  in  reference  to  their  interstate 
relations,  the  State  may  exercise  all  the  powers  of  government 
over  them,  even  though  in  so  doing  it  may  indirectly  operate 
upon  commerce  outside  its  immediate  jurisdiction."  In  Coe  v. 
Errol  (116  U.  S.  517)  it  was  said :  "  '  Whenever  a  commodity 
has  begun  to  move  as  an  article  of  trade  from  one  State  to 
another,  commerce  in  that  commodity  between  the  States  has 
commenced.  {The  Daniel  BaU,  10  Wall.  565.) '  But  this  move- 
ment does  not  begin  until  the  articles  have  been  shipped  or 
started  for  transportation  from  the  one  State  to  the  other.  The 
carrying  of  them  in  carts  or  other  vehicles,  or  even  floating 
them,  to  the  depot  where  the  journey  is  to  commence  is  no  part 
of  that  journey.  That  is  all  preliminary  work,  performed  for 
the  purpose  of  putting  the  property  in  a  state  of  preparation 
and  readiness  for  transportation."  In  the  recent  case  of 
Detroit,  etc.,  Ry,  Go.  v.  Interstate  Commerce  Commission 
(43  U.  S.  App^  308)  it  was  held  that  the  cartage  of  goods  by 
the  railroad  company  to  and  from  the  station  for  shippers  and 
consignees  was  not  within  the  Interstate  Commerce  Act.  It 
is  there  said:  "We  cannot  think  that,  under  the  circum- 
stances, it  was  the  intention  of  Congress  to  confuse  in  our 
legislation  the  carting  to  and  from  the  stations  with  the  trans- 
portation on  the  rails,  and  if  the  act  can  be  interpreted  to 
avoid  that  confusion,  it  should  be  done.  We  may  suppose, 
since  with  us  it  is  a  business  done  almost  exclusively  by  out- 
siders and  rarely  by  the  railroad  companies,  and  heing  usuaUy 
done  wholly  within  the  territorial  limits  of  a  State  is  not 
within  the  jurisdiction  of  Congress,  that  it  was  not  intended  to 
interfere  with  it  except  so  far  as  it  might  aflEect  directly  the 
transportation  of  goods  between  the  States,  by  being  used  as 
a  device  to  evade  the  jurisdiction  over  that  subject."     Thia 
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case  was  aflSrmed  by  the  Supreme  Court  in  167  U.  S.  (p.  633) 
which  expressed  its  approval  of  the  view  of  the  court  below 
"  that  the  railway  transportation  ends  when  the  goods  reach 
the  terminus  or  station  and  are  there  unshipped,  and  that 
anything  the  company  does  afterwards,  in  the  way  of  land 
transportation,  is  a  new  and  distinct  service,  not  embraced  in 
the  contract  for  railway  carriage." 

There  remain  to  be  considered  two  cases  on  which  the 
relator  largely  relies  as  authorities  for  its  contention.  The 
first  is  a  case  of  the  relator  in  this  court  reported  in  138  H". 
T.  (p.  1).  There  it  was  held  that  a  franchise  tax  could  not 
be  imposed  on  the  relator  for  capital  invested  in  its  ferry  sta- 
tion and  terminal  grounds  in  the  city  of  New  York,  although 
the  property  itself  was  subject  to  taxation.  At  that  time  the 
business  of  the  relator,  so  far  as  it  was  prosecuted  within  this 
state,  was  confined  to  the  operation  of  a  ferry  from  Jei'sey  City 
to  Now  York  and  to  the  maintenance  at  the  latter  place  of  its 
wharves,  ferry  house  and  terminal  facilities.  The  case  was 
unquestionably  properly  decided  under  the  doctrine  declared 
in  Gloucester  Ferry  Go,  v.  Pennsylvania  (114  U.  S,  196). 
There  the  plaintiflE,  a  New  Jersey  corporation,  ran  a  ferry  from 
Gloucester  in  that  state  to  Philadelphia.  It  had  no  property  in 
the  latter  city  other  than  a  wharf  which  it  leased.  Its  steam- 
boats were  registered  in  New  Jersey.  A  tax  imposed  by  the 
state  of  Pennsylvania  upon  the  dividends  of  all  corporations 
doing  business  within  the  state  was  held  illegal  as  against  that 
company.  Judge  Field  said :  "  As  to  the  second  reason 
given  for  the  decision  below,  that  the  company  could  not 
lease  its  wharf  in  Philadelphia  except  by  the  implied  consent 
of  the  Legislature  of  the  Commonwealth,  and  thus  is  depend- 
ent upon  the  Commonwealth  to  do  its  business,  and,  therefore, 
can  be  taxed  there,  it  may  be  answered  that  no  foreign  or 
interstate  commerce  can  be  carried  on  with  the  citizens  of  a 
State  without  the  use  of  a  wharf,  or  other  place  within  its 
limits  on  which  passengers  and  freight  can  be  landed  and 
received,  and  the  existence  of  power  in  a  State  to  impose  a  tax 
upon  the  capital  of  all  corporations  engaged  in  foreign  or 
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interstate  commerce  for  the  use  of  such  places  wonld  be 
inconsistent  with  and  entirely  subversive  of  the  power  vested 
in  Congress  over  such  commerce."  It  is  contended  that  no 
distinction  can  be  drawn  between  the  right  of  the  relator  to 
transport  its  passengers  by  ferry  to  the  city  of  New  York 
across  the  waters  of  the  Hudson,  which  are  within  the  limits 
of  this  state,  and  its  right  to  transport  passengers  by  cabs  to 
and  from  points  in  the  city  of  New  York.  I  insist  that  there 
is  a  marked  distinction  between  the  two  rights,  and  that  the 
distinction  is  recognized  in  all  the  cases  in  the  Supreme 
Court  of  the  United  States  which  deal  with  the  subject.  In 
Railroad  Company  v.  Maryland  (21  Wall.  456)  it  was  urged 
that  transportation  on  land  was  governed  by  the  same  prin- 
ciple as  transportation  by  water  and  exempt  to  the  same 
extent  from  state  control.  The  court  decided  against  this  con- 
tention, and  it  was  held:  "Commerce  on  land  between  the 
different  States  is  so  strikingly  dissimilar  in  many  respects 
from  commerce  on  water,  that  it  is  often  difficult  to  regard 
them  in  the  same  aspect  in  reference  to  the  respective  con- 
stitutional powers  and  duties  of  the  State  and  Federal  govern- 
ments. No  doubt  commerce  by  water  was  principally  in  the 
minds  of  those  who  framed  and  adopted  the  Constitution, 
although  both  its  language  and  spirit  embrace  commerce  by 
laud  as  well.  Maritime  transportation  requires  no  artificial 
roadway.  Nature  has  prepared  to  hand  that  portion  of  the 
instrumentality  employed.  The  navigable  waters  of  the 
earth  are  recognized  public  highways  of  trade  and  intercourse. 
No  franchise  is  needed  to  enable  the  navigator  to  use  them. 
Again,  the  vehicles  of  commerce  by  water  being  instruments 
of  intercommunication  with  other  nations,  the  regulation  of 
them  is  assumed  by  the  National  legislature.  So  that  State 
interference  with  transportation  by  water,  and  especially  by 
sea,  is  at  once  clearly  marked  and  distinctly  discernible.  But 
it  is  different  with  transportation  by  land."  The  forgoing 
extract  from  the  case  cited  was  quoted  with  approval  in 
P'uUmavUs  Car  Co,  v.  Pennsylvania  (141  U.  S.  18).  The 
navigable  waters  of  the  United  States,  even  when  they  lie 
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exclusively  within  the  limits  of  a  state,  are  open  to  all  the 
world,  except  so  far  as  Congress  may  prescribe  to  the  con- 
trary, and  it  requires  no  leave  or  license  from  a  state  (except 
compliance  with  its  police  regulations  and  possibly  payment 
of  tolls  imposed  to  defray  the  cost  of  improvements  in  navi- 
gation) for  a  vessel  to  journey  on  those  waters.  Not  so  on 
the  land.  No  one  can  construct  and  operate  a  turnpike  or 
railroad  within  a  state  unless  by  grant  from  the  state  or  by 
the  authority  of  Congress  under  its  constitutional  power  to 
establish  post  roads. 

The  second  case  relied  on  by  the  appellant  is  The  Daniel 
Bail  (10  Wall.  557).  In  that  case  the  question  was  whether 
a  steamboat  engaged  in  navigating  Grand  river,  Michigan, 
wholly  within  that  state,  was  required  to  take  out  a  license  in 
compliance  with  the  provisions  of  the  United  States  statute. 
Some  articles  of  freight  carried  by  the  vessel  were  marked  for 
points  without  the  state,  though  it  did  not  appear  that  they 
were  being  transported  under  any  agreement  for  continuous 
transportation  to  such  points.  It  was  lield  that  the  steamer 
was  engaged  in  interstate  commerce  and  subject  to  the  regu- 
lations of  Congress.  Doubtless  this  case  would  be  an  authority 
for  the  position  of  the  relator  had  not  the  court  been  careful 
to  say :  '^  The  present  case  i*elates  to  transportation  on  the 
navigable  waters  of  the  United  States,  and  we  are  not  called 
upon  to  express  an  opinion  upon  the  power  of  Congress  over 
interstate  commerce  when  carried  on  by  land  transportation." 
In  Lard  v.  Steamship  Company  (102  U.  S.  541)  the  question 
was  as  to  the  application  of  an  act  of  Congress  limiting  the 
liability  of  shipowners  to  the  case  of  a  vessel  navigating  the 
high  seas  between  ports  of  the  same  state.  It  was. held  that 
the  transportation  was  subject  to  congressional  regulation.  In 
that  case  there  appears  to  have  been  found  no  freight  destined 
to  points  without  the  state.  So  it  was  necessary  to  place 
the  decision  on  a  different  ground  from  that  on  which  the 
decision  in  The  Daniel  Ball  rested.  It  was  held  that  while 
Congress  had  no  control  over  the  internal  commerce  of  the 
fttate,   still  the  vessel  when  navigating  the  Pacific  ocean^ 
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though  between  two  ports  of  the  same  state,  was  engaged 
in  commerce  with  foreign  nations  and  was  subject  to  the 
regulating  power  of  Congress.  Matter  of  Gamett  (141 
U.  S.  1)  presented  the  question  again.  There  a  steamer 
was  engaged  in  the  carrying  trade  between  Augusta  and 
Sa  van  nail,  both  on  the  same  river  in  the  state  of  Georgia. 
The  petitioner,  a  shipper  of  goods  between  these  two  points, 
alleged  that  the  shipowner's  liability  was  not  subject  to  limita- 
tion by  the  act  of  Congress.  The  case  did  not  fall  within  the 
principle  of  the  decision  in  TJie  Daniel  Ball  or  of  that  in 
Lord  V.  Steamship  Company,  It  was  held  that  the  ship- 
ment was  subject  to  the  act  of  Congress,  not  because  it  was 
any  part  of  interstate  or  of  foreign  commerce,  but  by  virtue 
of  "the  admiralty  and  maritime  jurisdiction  granted  to  the 
Federal  government  by  the  Constitution  of  the  United  States," 
which  extends  to  all  public  navigable  waters.  In  Lehigh  Val- 
ley Railroad  Company  v.  Pennsylvania  (145  U.  S.  192)  it 
was  contended  that  the  state  of  Pennsylvania  had  no  power  to 
tax  the  plaintiff  on  transportation  over  its  railroad  from  one 
point  in  the  state  to  another  where,  for  a  part  of  the  distance, 
a  passenger  was  carried  through  another  state.  Reliance  was 
placed  by  the  plaintiff  in  error  on  the  decision  of  the  court  in 
Lord  V.  Steamship  Company  {supra).  It  is  difficult  to  see 
why  if  transportation  from  one  point  in  a  state  to  anothei* 
is  foreign  commerce,  because  the  vessel  furnishing  the  trans- 
portation navigates  the  high  seas  in  its  voyage  between 
those  places,  the  same  principle  would  not  render  trans- 
portation by  railroad  from  one  point  to  another  in  the 
same  state,  where  tlie  line  of  the  mih'oad  for  a  part  of  the 
distance  lay  in  another  state,  interstate  commerce.  The  court, 
however,  held  that  it  was  not  interstate  commerce,  and  while 
upholding  the  decision  in  the  Lord  case  practically  repudi- 
ated the  ground  on  which  tlie  decision  had  been  placed.  Of 
the  Lord  case  the  court  said :  "  But  it  was  unnecessary  to 
invoke  the  power  to  regulate  commerce  in  order  to  find 
authority  for  the  law  in  question.  As  stated  by  Mr.  Justice 
Bradley  Ln  re  Gamett  (141  U.  S.  1,  12):  'The  act  of  Con- 
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gress  which  limits  the  liability  of  shipowners  was  passed  in 
,  amendment  of  the  maritime  law  of  the  country,  and  the  power 
to  make  such  amendments  is  coextensive  with  that  law.  It  is 
not  confined  to  the  boundaries  or  class  of  subjects  which  limit 
and  characterize  the  power  to  regulate  commerce;  but  in 
maritime  matters,  it  extends  to  all  matters  and  places  to  which 
the  maritime  law  extends.' "  It  will  thus  be  seen  that  tlie 
control  of  Congress  over  ships,  vessels  and  the  navigation  of 
public  waters  has  finally  been  placed  by  the  Supreme  Court  of 
the  United  States  on  the  solid  foundation  of  the  maritime  and 
admiralty  jurisdiction  of  the  Federal  government,  and  that 
while  the  decisions  actually  made  in  TJie  Daniel  Ball  and 
Lord  cases  remain  the  law,  the  grounds  on  which  they  pro- 
ceeded are  no  longer  deemed  tenable  and  tlie  opinions  ren- 
dered in  those  cases,  no  longer  authorities. 

In  closing,  reference  should  be  made  to  the  recent  decision 
of  this  court  in  People  ex  vel,  N,  Y,  C.  cfe  IL  JR.  li,  12.  Co.  v. 
Morgan,  Comptroller  (168  N.  Y.  1).  Tliat  case,  so  far  from 
being  in  conflict  with  the  views  I  have  expressed,  is  a  direct 
authority  for  the  proposition  that  the  liability  of  a  carrier  cor- 
poration to  a  franchise  tax  on  its  transportation  depends  not 
on  the  question  whether  the  carrier  is  a  domestic  or  foreign 
corporation,  but  on  the  character  of  the  transportation  itself. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  The  relator  is  a  foreign  corpora- 
tion, chartered  by  the  state  of  Pennsylvania,  and  engaged  in 
the  transportation  of  freight,  mails  and  passengers  in  the  states 
of  New  York,  New  Jersey,  Pennsylvania,  Delaware  and  Mary- 
land. Its  rail  terminus  is  in  the  state  of  New  Jersey,  at  Jersey 
City,  from  which  point  it  conveys  passengers  and  their  baggage 
by  ferry  boats  operated  by  it  to  various  points  in  the  city  of 
New  York,  including  Twenty-third  street  and  North  river. 

The  sole  business  of  the  relator  in  the  city  of  New  York, 
with  reference  to  passengers  and  tlieir  baggage,  was  taking 
them  from  and  landing  them  on  the  New  York  shore  of  the 
North  river,  until  the  month  of  May,  1897,  when  it  established 
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a  cab  stand  at  the  Twenty-third  street  ferry,  which  it  has  since 
maintained,  its  sole  object  being  to  carry  passengers  and  their 
baggage,  arriving  at  and  departing  from  the  city  of  New  York 
at  this  point,  to  and  from  their  residences  or  hotels. 

The  facts  are  undisputed,  and  the  statements  contained  in 
the  petition  for  the  writ  of  certiorari,  and  the  affidavit  of  the 
officer  of  the  relator  subsequently  submitted,  are  the  foundation 
upon  which  the  assessments  involved  herein  rest. 

The  relator  alleges  tliat  the  cab  service  is  incidental  to  and 
part  of  its  business  of  interstate  commerce,  and  is  of  no  value 
whatever  except  as  a  part  tliereof,  because  it  is,  and  always  has 
been,  separately  considered,  carried  on  at  a  loss. 

It  is  further  alleged  that  the  charge  for  cabs  is  separate 
from  the  charge  for  the  balance  of  the  passenger's  transporta- 
tion, and  that  it  is  necessarily  so  from  the  nature  of  things,  it 
being  impossible  to  include  in  the  railroad  and  ferry  tickets 
the  price  of  the  cab  service,  as  it  varies  in  amount  in  every 
case,  according  to  the  distance  the  passenger  is  to  be  carried  ; 
and,  also,  for  the  reason  that  passengers  buying  railroad  tickets 
to  New  York  do  not  know  whether  they  will  employ  a  cab  or 
not ;  and  in  respect  to  passengers  starting  from  New  York  it 
would  be  impossible  to  supply  the  drivers  of  the  cabs  with 
tickets  to  distant  destinations  in  other  states. 

The  record  discloses  that  the  state  comptroller  did  not  assess 
a  tax  on  this  cab  service  until  the  autumn  of  the  year  1900, 
when  he  applied  to  the  relator  for  a  statement  of  tlie  gross 
receipts  and  gross  expenses  of  the  cab  service  to  June  30th, 
1900,  and  also  for  the  value  of  personal  property  employed 
during  that  time,  and  the  value  of  any  real  estate  used  by 
the  relator  in  the  city  of  New  York  in  connection  with  such 
cab  service. 

The  comptroller  seeks  to  assess  the  relator  under  two  distinct 
sections  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  upon  the 
business  of  the  cab  service  thus  conducted  in  connection  with 
its  interetate  railway  service. 

Section  182  of  the  Tax  Law  imposes  a  franchise  tax  on 
domestic  corporatiens.     At  the  close  of  this  section  it  is  pro- 
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vided  as  follows :  "  Every  corporation,  joint  stock  company  or 
association  organized,  incorporated  or  formed  under  the  laws 
of  any  other  state  or  country,  shall  pay  a  like  tax  for  the  privi- 
lege of  exercising  its  corporate  franchise  or  carrying  on  its 
business  in  such  corporate  or  organized  capacity  in  this  state, 
to  be  computed  upon  the  basis  of  the  capital  employed  by  it 
within  this  state." 

Section  184  of  the  Tax  Law  provides  for  an  additional  fran- 
chise tax  on  transportation  and  transmission  corporations  and 
associations,  which  reads  as  follows :  "  Every  corporation  and 
joint  stock  association  formed  for  steam  surface  railroad,  canal, 
steamboat,  ferry,  express,  navigation,  pipe-line,  transfer,  bag- 
gage express,  telegraph,  telephone,  palace  car  or  sleeping 
car  purposes,  and  all  other  transportation  corporations  not 
liable  to  taxes  under  sections  one  hundred  and  eighty- tive  or 
one  hundred  and  eighty-six  of  this  chapter,  shall  pa}^  for  the 
privilege  of  exercising  its  corporate  franchises  of  carrying  on 
its  business  in  such  corporate  or  organized  capacity  in  this 
state,  an  annual  excise  tax  or  license  fee  which  shall  be  equal 
to  five-tenths  of  one  percentum  upon  its  gross  earnings  within 
the  state,  which  shall  include  its  gross  earnings  from  its  trans- 
portation or  tmnsmission  business  originating  and  terminating 
within  this  state,  but  shall  not  include  earnings  derived  from 
business  of  an  interstate  character." 

The  return  called  for  was  duly  made  to  the  comptroller, 
who  assessed  a  tax  under  section  182  of  $934.07,  based  on 
the  gross  earnings  of  the  cab  service  for  the  four  years  ending 
October  31st,  1900 ;  also,  a  tax  was  assessed  under  section  184 
of  $1,422.54,  being  equal  to  five-tenths  of  one  percentum 
upon  the  gross  earnings  within  this  state. 

It  was  stipulated  before  the  comptroller,  on  the  application 
to  review  this  assessment,  that  it  was  made  solely  upon  the 
ground  that  the  relator's  cab  service  in  the  city  of  New  York 
is  a  part  of  and  incidental  to  its  intei-state  commerce  business 
and,  therefore,  not  taxable.  The  comptroller  after  a  hearing 
duly  had  refused  to  make  any  revision  or  restatement  of  tho 
assessment  and  tax. 


ii)02.]     People  ex  kel.  Pknn.  R.  II.  Co.  f\  Knioht.        3G7 


N.  Y.  Rep.]  Dissenting  opinion,  per  Bartlett,  J. 


The  Appellate  Division  having  affirmed  the  decision  of  the 
comptroller,  this  court  is  now  called  upon  to  review  the  order 
to  that  effect. 

If  the  relator  is  legally  taxable  on  its  cab  service,  no  ques- 
tion is  made  as  to  the  manner  in  which  the  taxes  were 
assessed. 

The  legislature  has  stated  ill  express  terms  in  section  184, 
in  computing  a  tax  thereunder,  that  earnings  derived  from  a 
business  of  an  interstate  character  should  not  be  included. 

It  is  true,  as  suggested  by  counsel,  tliat  the  precise  point 
presented  by  this  appeal  has  never  been  considered  by  the 
court.  It  is,  however,  equally  true  that  the  controlling 
principles  involved  in  this  case  were  carefully  considered  by 
the  court  in  People  ex  rel,  Pennsylvania  Railroad  Company 
V.  Weinple^  CoraptroU^r  (138  N.  Y.  1).  The  opinion  in  the 
case  cited  was  written  by  Chief  Judge  Andrews,  wherein  is 
elaborately  discussed  the  constitutional  question  now  presented 
for  decision.  The  learned  judge  thus  states  the  facts  in  the 
case  before  him :  "  The  relator  is  a  Pennsylvania  corporation, 
operating  a  line  of  railroad  for  the  transportation  of  freight 
and  passengers,  extending  through  the  state  of  New  Jersey 
into  other  states  of  the  Union.  No  part  of  its  road  is  within 
the  state  of  New  York.  But  it  operates  in  connection  with 
its  road  a  ferry  from  the  New  Jersey  shore  across  the  Hudson 
river  to  the  city  of  New  York,  where  it  has  terminal  facilities, 
consisting  of  wharves,  piers,  docks  and  buildings  connected 
therewith,  used  in  the  prosecution  of  the  business  of  deliver- 
ing freight  and  passengers  carried  over  its  line  to  that  city, 
and  of  receiving  freight  and  passengers  to  be  carried  from  the 
city  into  New  Jersey  and  other  states  reached  by  its  system  of 
roads.  The  only  transportation  over  New  York  territory, 
carried  on  by  the  relator,  is  over  that  part  of  the  Hudson 
river  within  the  territorial  boundaries  of  the  State  by  means 
of  its  ferry  boats.  It  collects  in  the  city  of  New  York  money 
due  for  transportation  to  that  point  and  for  transportation 
from  that  city  and  there  makes  contracts  for  transportation  of 
freight  and  passengers  over  its  lines  and  issues  and  sells  pas- 
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senger  tickets.  It  employs  in  the  city  of  New  York  a  large 
number  of  agents,  clerks  and  laborers  in  the  prosecution  of  its 
business.  It  is  engaged  in  no  business  in  that  city  exeei)t 
such  as  relates  to  the  transportation  of  freight  and  passengers 
over  its  lines." 

It  was  claimed  on  behalf  of  the  relator  in  the  case  cited 
that  the  tax  imposed  was  upon  interstate  commerce  in  viola- 
tion of  the  so-called  "  Commerce  Clause  "  of  the  Federal  Con- 
stitution.    (Article  1,  §  8,  clause  3.) 

The  learned  judge  further  stated  in  his  opinion  as  follows  : 
"In  determining  the  question  now  presented,  two  proposi- 
tions must  be  deemed  established.  One  is  that  the  business 
in  which  the  relator  was  engaged  in  this  state  was  exclu- 
sively that  of  interstate  commerce.  Whatever  it  did  here  was 
incident  to  and  in  aid  of  the  business  of  interstate  transporta- 
tion.  Interstate  transportation  was  not  a  part  of  its  business 
only  in  this  state.  *  *  *  The  second  point  which  must 
be  deemed  to  be  established  is  that  the  tax  imposed  upon  cor- 
porations *  *  *  is  a  tax  upon  the  *  corporate  franchise 
or  business,'  and  is  not  a  tax  upon  property.  *  *  *  We 
come,  therefore,  to  the  crucial  question  in  the  case  —  can  the 
state  of  New  York  tax  the  relator,  a  foreign  corporation,  upon 
its  business  carried  on  in  this  state,  which  is  exclusively  the 
business  of  interstate  commerce.  The  question  stated  in 
another  form  is,  may  a  state  tax  a  foreign  corporation  whose 
business  in  such  state  is  exclusively  that  of  interstate  com- 
merce for  the  privilege  of  transacting  that  business  here 
because,  as  we  have  held,  this  is  the  essential  nature  of  the 
tax  under  the  act  of  1880.  {People  ex  rel.  S,  C.  0,  Co,  v, 
Weinple^  131  N.  Y.  68.)  The  state  may  subject  to  a  prop- 
erty tax,  in  common  with  other  property,  every  description 
of  property,  real  and  personal,  having  its  sitiifi  there,  although 
used  or  employed  exclusively  in  the  business  of  foreign  or 
interstate  commerce.  Ships  or  vessels  engaged  in  foreign  or 
coastwise  commerce  may  be  taxed  at  their  home  port  and  the 
products  of  one  state  carried  into  another  and  there  held  for 
sale  by  the  original  purchaser,  and  may  be  ta»ed  even  before 
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sale  in  the  state  to  which  they  have  been  taken.  *  *  * 
If  the  tax  imposed  upon  corporations  by  the  act  of  1880,  and 
the  subsequent  statutes  amending  the  same  had  been  a  prop- 
erty tax  instead  of  a  tax  on  franchise  or  business,  it  would  not, 
as  we  interpret  the  decisions  of  the  United  States  Supreme 
Court,  have  been  subject  to  the  objection  now  made  in  behalf 
of  the  relator,  nor  could  the  relator  have  lawfully  resisted  its 
payment.  *  *  *  The  tax  against  the  Pennsylvania  Rail- 
road Company,  involved  in  this  case,  was  distinctly  a  tax  on 
its  business,  and  that  business  in  this  state,  as  we  have  said, 
was  exclusively  intei-state  commerce.  *  *  *  The  relator 
is  lawfully  here,  and  being  here  it  cannot,  we  think,  under 
the  authorities  be  lawfully  subjected  by  the  state  to  a  tax 
upon  its  business  of  interstate  commerce,  or  for  the  privilege 
of  conducting  its  business  here." 

I  have  thus  indicated  the  precise  points  upon  which  the 
decision  in  the  case  cited  rests.  In  that  case,  as  in  this,  the 
relator  was  the  Pennsylvania  Railroad  Company.  The  ques- 
tion in  that  case  was  whether  the  transportation  of  passengers 
from  its  railway  terminus  in  Jersey  City,  over  certain  terri- 
tory of  the  state  of  New  York,  in  ferry  boats,  was  a  continu- 
ation of  its  interstate  commerce.  In  this  case  the  question 
is,  that  if  the  same  relator  continues  the  transportation  of  its 
passengers  still  further  into  the  territory  of  the  state  of  New 
York  by  cab,  whether  it  is  a  continuation  of  its  interstate 
business. 

The  only  point  raised  by  the  relator  in  this  appeal  is  based 
upon  the  proposition  that  the  transportation  of  passengers 
from  the  New  York  side  of  the  ferry  to  and  from  their  resi- 
dences or  hotels  is  as  much  a  part  of  its  interstate  business  as 
was  the  transportation  of  its  passengers  by  ferry  boat,  which 
was  approved  by  this  court  and  held  to  be  exclusively  inter- 
state commerce. 

It  is  uncontroverted  in  this  record  that  the  relator  does  not 
seek  to  do,  and  does  not  carry  on  a  general  cab  business  in  the 
city  of  New  York.    It  further  appears  that  these  cabs  are 
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Bolelj  used  for  the  purpose  of  the  transportation  of  passengers 
coming  from  or  going  to  the  line  of  the  relator's  road. 

The  argument  on  behalf  of  the  state  comptroller  is  that 
this  cab  service  is  t(^  be  regarded,  necessarily,  as  an  indepen- 
dent business ;  that  it  is  no  part  of  the  transportation  of  a 
passenger  (bj^  way  of  illustration)  traveling  from,  Washington 
to  the  Fifth  Avenue  Hotel  in  the  city  of  New  York. 

We  are  unable  to  see  any  distinction  between  the  right  of 
the  relator  to  transport  its  passengers  by  ferry,  or  by  cab,  to 
or  from  points  in  the  city  of  New  York.  It  can  be  said  of 
the  relator  in  this  case,  as  it  was  said  of  it  in  the  case  cited, 
that  '^  it  is  engaged  in  no  business  in  that  city  except  snch  as 
relates  to  the  transportation  of  passengers  *  *  *  over  its 
lines." 

It  is  insisted  on  behalf  of  the  state  comptroller  that  the  cab 
service  is  to  be  regarded  as  starting  and  terminating  within 
the  state  of  New  York.  Even  if  this  were  so,  that  fact  alone 
does  not  characterize  the  cab  service  exclusively  as  a  domestic 
business. 

While  we  are  to  be  controlled  by  the  decisions  of  the 
Supreme  Court  of  tlie  United  States,  when  applicable  to  a 
case  involving  a  Federal  question,  I  am  of  opinion  that  to 
extend  the  rule,  as  laid  down  in  the  case  involving  the  rights 
of  this  relator  and  already  cited,  to  the  new  facts  now  pre- 
sented is  not  in  conflict  with  any  decision  of  that  court,  but, 
on  the  contrary,  is  in  harmony  with  a  number  of  well-con- 
sidered anthorities. 

In  tlie  case  of  The  Daniel  Ball  (10  Wall.  [77  U.  S.]  557) 
the  question  was  whether  the  steamboat  named,  which  was 
engaged  in  navigating  Grand  river,  Michigan,  wholly  within  the 
limits  of  that  state,  should  be  licensed  nnder  the  United  States 
statute.  It  appeared  that  some  of  the  goods  carried  by  it 
were  destined  to  and  marked  for  points  beyond  the  state  of 
Michigan.  The  court  said  (p.  565),  referring  to  the  question 
of  interstate  commerce :  ''  She  was  employed  as  an  instrument 
of  that  commerce ;  for,  whenever  a  commodity  has  begun  to 
move  as  an  article  of  trade  from  one  state  to  another,  com- 
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merce  in  that  commodity  between  the  states  has  commenced. 
The  fact  that  several  different  and  independent  agencies  are 
employed  in  transporting  the  commodity,  sorne  acting  entirely 
in  one  state  and  some  acting  tlirough  two  or  more  states,  does 
in  no  respect  affect  the  character  of  the  transaction.  To  the 
extent  in  which  each  agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  Congress." 

The  relator,  by  its  cab  service,  simply  extended  its  care  of 
passengers  at  a  loss  to  itself  and  provided  an  additional  means 
of  transportation  which  conveyed  them  for  a  reasonable  com- 
pensation to  their  destinations  in  the  city  of  New  York. 
Tliese  passengore,  when  in  the  cabs  of  the  relator,  were  in  the 
process  of  transportation  precisely  as  were  the  goods  carried 
by  the  vessel  Daniel  Ball  marked  for  points  beyond  the  state 
of  Michigan.  {Lord  v.  Steamboat  Co.y  102  U.  S.  541 ;  Foster* 
V.  Davenport^  63  U.  S.  [22  How.]  244 ;  Cutting  v.  Florida 
Railway  and  Navigation  Co,^  46  Fed.  Repr,  641 ;  Leloxcp 
V,  Part  of  Mobile,  127  U.  S.  640.) 

In  the  Leloup  case  Bradley,  J.  (at  page  647),  said  :  "  But 
it  is  urged  that  a  portion  of  the  telegraph  company's  business 
is  internal  to  the  State  of  Alaha7na,  and,  therefore,  taxable 
by  the  State.  But  that  fact  does  not  remove  the  difficulty. 
The  tax  affects  the  whole  business  without  discrin>]nation. 
There  are  sufficient  modes  in  which  the  internal  business,  if 
not  already  taxed  in  some  other  way,  may  be  subjected  to 
taxation  without  the  imposition  of  a  tax  which  covers  the 
entire  operations  of  the  company." 

The  case  of  Crutcher  v.  Kentucky  (141  U.  S.  47)  has  a  very 
strong  bearing  in  principle  upon  the  question  we  are  now  con- 
sidering. That  case  involved  the  transaction  of  certain  busi- 
ness in  the  state  of  Kentucky  by  the  plaintiff  as  the  agent  of 
the  United  States  Express  Company.  Mr.  Justice  Bradley 
(at  page  59)  said  :  "  We  do  not  think  that  the  difficulty  is  at 
all  obviated  by  the  fact  that  the  express  company,  as  incidental 
to  its  main  business  (which  is  to  carry  goods  between  different 
states),  does  also  some  local  business  hy  carrying  goods  froin 
(me  point  to  another  within  the  Stat^  of  Kentucky.     This  is 
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probably  quite  as  much  for  the  accommodation  of  the  people 
of  that  state  as  for  the  advantage  of  the  company.  But 
whether  so  or  not,  it  does  not  obviate  the  objection  that  the 
regulations  as  to  license  and  capital  stock  are  imposed  as  con- 
ditions on  the  company's  carrying  on  the  business  of  interstate 
commerce,  which  was*  manifestly  the  principal  object  of  its 
organization.  These  regulations  are  clearly  a  burden  and  a 
restriction  upon  that  commerce.  Whether  intended  as  such 
or  not  they  operate  as  such.  Bpt  taxes  or  license  fees  in  good 
faith  imposed  exclusively  on  express  business  carried  on  wholly 
within  the  state  would  be  open  to  no  such  objection." 

The  case  of  Maine  v.  Grand  Trunk  Railway  Co,  (142  U. 
S.  217)  has  no  application  to  the  case  at  bar.  The  defendant 
operated  a  portion  of  its  line  in  the  stAte  of  Maine  and  a  fran- 
chise tax  was  imposed  thereon.  The  payment  was  resisted 
on  the  ground  that  it  was  a  tax  imposed  upon  interstate  com- 
merce. The  Supreme  Court  of  the  United  States  sustained 
this  tax  on  the  ground  that  the  defendant  enjoyed  a  franchise 
granted  by  the  state  of  Maine,  and  it  was  competent  for  the 
legislature  to  require  the  payment  of  taxes  as  a  condition  to 
is^ing  the  grant.  These  facts  clearly  distinguish  the  case 
from  the  one  now  under  consideration.  It  may  be,  however, 
remarked  that  the  Supreme  Court  decided  this  case  on  a  vote 
of  five  to  four,  and  the  opinion  of  the  dissenting  justices  con- 
tains cogent  reasoning  in  support  of  the  proposition  that  the 
^  tax  is  imposed  on  the  business  of  interstate  commerce. 

The  case  of  Coe  v.  Errol  (116  U.  S.  617),  cited  by  the 
respondent,  has  no  application  to  the  case  at  bar.  That  case 
involved  the  taxation  of  a  raft  of  logs  which  had  been  cut  in 
the  state  of  New  Hampshire,  and  were  destined  for  shipment 
to  the  state  of  Maine.  Prior  to  the  time  when  they  were  to 
be  started  on  their  interstate  journey,  a  tax  was  hnposed  by 
the  state  of  New  Hampshire,  which  was  sustained  by  the 
Supreme  Court  of  the  United  States,  on  the  ground  that 
until  the  transportation  was  actually  begun  these  logs  were 
like  all  other  pereonal  property  in  the  state  of  New  Hamp- 
shire and  liable  to  taxation ;  that  the  mere  intention  of  the 


1902.]  People  ex  rel.  Dady  v.  Colbb.  373 

N  T.  Rep.]  Statement  of  case. 

owner  when  he  cut  these  logs,  to  ship  them  into  the  state  of 
Maine,  would  not  be  considered  in  determining  the  right  of 
the  state  to  tax  the  property. 

The  case  of  People  ex  rel.  JV.  Y.  C,  c6  //.  Ji.  R,  R.  Co. 
V.  Morgan^  Comptroller  (168  N.  Y.  1)  has  no  bearing  upon 
this  controversy.  In  that  case  the  comptroller  sought  to  col- 
lect from  the  relator  a  tax  under  section  184  of  the  Tax  Law, 
for  the  transportation  of  domestic  mail  matter  within  this 
state.  It  appeared,  however,  that  it  was  impossible  to  ascer- 
tain the  proportion  of  mail  which  originated  and  terminated 
within  this  state,  as  distinguished  from  interstate  and  foreign 
mail  matter,  for  the  reason  that  the  mail  bags  could  not  be 
inspected  for  any  such  purpose.  It  was  held  that  this  state 
of  affairs  prevented  the  assessment  of  any  tax  for  the  trans- 
portation of  domestic  mail  matter. 

I  am  of  opinion  that  the  taxes  imposed  upon  the  relator 
by  the  state  comptroller  are  an  interference  with  interstate 
commerce,  and  were  unconstitutionally  levied  and  void. 

The  determination  of  the  Comptroller  and  the  order  of  the 
Appellate  Division  should  be  reversed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Werner, 
J  J.,  concur  with  Cullen,  J  ;  Bartlett,  J.,  dissents. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Michael  J. 
Dady,  Appellant,  v.  Bird  S.  Coler,  as  Comptroller  of  the 
City  of  New  York,  Respondent. 

Mandamus  —  Unliquidated  and  Disputed  Claim  against  Municipal 
Cokporation  Cannot  Be  Enporckd  by  Peremptory  Writ.  An 
UDliqiiidated  and  disputed  claim  against  a  municipal  corporation  cannot 
be  enforced  by  a  peremptory  writ  of  mandamus;  and  where  the  assignee  of 
a  contractor,  who  had  been  fully  paid  for  work  done  under  a  contract  for  a 
municipal  corporation,  applies  for  a  peremptory  writ  of  mandanius  to 
enforce  the  payment  of  a  claim  for  extra  work,  and  the  application  is 
opposed  by  affidavits  denying  many  of  the  material  allegations  of  the 
moving  papers  and  asserting  that  all  the  work  for  which  payment  was 
claimed  was  fairly  Included  within  the  contract  and  had  been  fully  paid 
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for,  and  the  claim  has  never  been  adjudged  valid  in  any  judicial  proceed- 
ing, or  audited,  allowed  or  liquidated  by  any  competent  authority  so  as 
to  create  an  obligation  which  could  be  enforced  by  a  peremptory  writ  of 
mandamus,  an  order  granting  such  writ  must  be  reversed,  and  the  question 
whether  the  relator  should  be  allowed  an  alternative  writ  of  mandamus, 
under  which  the  disputed  question  of  fact  can  be  settled,  or  whether  he 
should  be  remanded  to  an  action  for  that  purpose,  must  be  left  to  the  sound 
discretion  of  the  trial  court. 
People  ex  rel,  Dady  v.  Coler,  69  App.  Div.  '^09,  appeal  dismissed. 

(Argued  May  6,  1902;  decided  June  10,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1902,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  direct- 
ing the  defendant  to  pay  the  relator  a  certain  sum  alleged  to 
be  due  upon  a  contract  for  grading  Neptune  avenue  in  the 
town  of  Gravesend. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Cliarlea  F.  Brown  and  Charles  TF.  Churchy  Jr,^  for 
appellant.  The  question  of  wliether  any  additional  certifi- 
cate to  the  one  in  question  can  be  demanded  by  ihe  comp- 
troller is  res  adjudicata.  {Leavitt  v.  Wolcott^  95  N.  Y.  212.) 
The  provisions  of  section  8  of  chapter  171  of  the  Laws  of 
1893,  requiring  a  certificate  from  the  supervisor,  justices  of 
the  peace  and  town  clerk  do  not  apply  to  work  done  under  a 
contract  by  a  special  commission  of  the  character  of  the  work 
in  question.  {People  ex  rel,  v.  Dady^  154  N.  Y.  381 ;  ffvh- 
hard  V.  Sadler^  104  N.  Y.  223.)  None  of  the  allegations  in 
regard  to  the  contract  and  litigation  are  answered  by  the 
defendant ;  therefore,  all  of  the  allegations  of  the  petition  are 
true.  {People  ex  rel.  v.  Paten^  5  N.  Y.  S.  R.  313;  People 
V.  It,,  W,  ik  O,  R.  It.  Co.,  103  N.  Y.  95 ;  Matter  of  Fred, 
148  N.  Y.  165.) 

George  L.  Rives,  Corporation  Counsel  {James  McKeen  of 
counsel),  for  respondent.  There  was  no  legislation  which 
gave  to  the  grading  commissioners  or  to  their  engineer  the 
right  to  adjudicate  this  claim,  which,  confessedly,  is  for  work 
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done  and  material  furnished  outside  the  contract,  {People  v. 
Schieren,  89  Hun,  220 ;  People  ex  rel.  v.  N.  T.  C.  <&  IT.  R. 
R.  R.  Co.,  156  N.  Y.  570;  O'Bi^im  v.  Mayor,  etc,,  of  N.  JT., 
139  K  T.  543 ;  Matter  of  Freel,  148  N.  Y.  166.) 

O'Brien,  J.  The  relator  is  the  assignee  of  a  contract  made 
by  John  Curran  with  certain  commissioners  for  grading  and 
improving  Neptune  avenue  in  the  town  of  Gravesend,  dated 
February  26th,  1893.  This  town  was  subsequently  incor- 
porated in  the  Greater  City  of  New  York,  and  if  anything  is 
due  upon  this  contract  or  for  the  work  provided  for  therein 
or  connected  therewith,  it  is  assumed  to  be  a  claim  against 
that  city.  On  the  23rd  of  September,  1901,  the  court  at 
Special  Term,  upon  the  relator's  application,  awarded  a  per- 
emptory mandamus  requiring  the  defendant,  as  comptroller 
of  the  city,  to  forthwith  pay  to  the  relator  the  sum  of 
$15,185.03,  with  interest  thereon  from  July  19th,  1901,  for 
work  done  upon  said  avenue  not  included  in  the  contract. 
The  amount  stipulated  in  the  contract  for  the  work  embraced 
therein  has  been  fully  paid  to  the  contractor  or  his  assignee, 
but  the  present  claim  is  for  extra  work. 

The  relator  in  his  application  for  the  writ  stated  in  detail 
the  grounds  upon  which  his  claim  was  founded,  the  amount 
thereof  and  the  circumstances  under  which  the  work  was  per- 
formed. The  defendant  resisted  the  application,  and  his 
counsel  read  upon  the  hearing  an  affidavit  of  the  principal 
assistant  engineer  of  the  department  of  finance  of  the  city, 
who  had  been  assigned  by  the  defendant  to  oversee  the  work 
in  which  many  of  the  material  allegations  contained  in  the 
moving  papers  were  denied,  and  it  contained  affirmative  state- 
ments substantiallv  to  the  effect  that  all  the  work  for  which 
payment  was  claimed  was  fairly  included  within  the  contract 
and  had  been  fully  paid  for.  But  notwithstanding  this  affi- 
davit which  raised  a  direct  issue  concerning  the  merits  of  the 
claim  and  the  obligation  of  the  defendant  to  pay,  the  peremp- 
tory writ  was  allowed.  The  claim  has  never  been  adjudged 
to  be  a  valid  one  against  the  city  in  any  judicial  proceeding 
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or  audited,  allowed  or  liquidated  by  any  competent  authority 
BO  as  to  create  an  obligation  which  could  be  enforced  by  a 
peremptory  mandamus.  The  relator  having  been  awarded  a 
peremptory  writ  in  the  face  of  tlie  opposing  affidavits,  all  the 
allegations  and  denials  in  the  opposing  papers  must  now  be 
taken  to  be  true  in  the  same  way  as  if  the  relator  had  demurred 
to  the  answer.  (People  ex  rel.  Pt.  C,  S,  Bank  v.  CromweU^ 
102  N.  Y.  477;  Matter  of  Smith  v.  Sup7'8.  of  St.  Zawrence 
Co.,  148  id.  187.) 

While  the  learned  court  below  apparently  reversed  the 
order  on  the  ground  that  the  relator  had  not  produced  any 
certificate  from  any  of  the  town  officers  mentioned  in  chapter 
171  of  the  Laws  of  1893,  and  which  was  necessary  under  the 
act,  yet  as  these  officers  had  ceased  to  exist  under  the  present 
cliarter,  and  as  their  powers  and  duties  properly  devolved  on 
the  defendant,  we  are  not  sure  that  its  point  was  a  conclusive 
answer  to  the  application.  However  that  may  be,  we  think 
there  is  a  clear  ground  upon  which  the  order  of  reversal  must 
be  upheld.  If  the  work  was  embraced  within  the  contract, 
then  clearly  the  relator  had  no  claim  at  all,  since  the  contract 
price  has  been  paid  in  full.  If,  on  the  other  hand,  it  was  out- 
side of  the  contract  and  authorized  by  some  competent  author- 
ity, the  relator  was  entitled  to  recover  only  upon  a  qriantum 
meruit.  As  the  claim  was  in  every  legal  sense  disputed  and 
unliquidated,  the  learned  judge  at  Special  Term  erroneously 
allowed  a  peremptory  mandamus  requiring  the  defendant,  as 
the  financial  officer  of  the  city,  to  pay  it.  The  most  that  the 
relator  was  entitled  to  was  an  alternative  writ,  under  which 
the  disputed  question  of  fact  could  have  been  settled.  The 
granting  of  the  writ  of  mandamus,  whether  peremptory  or 
alternative,  generally  involves  the  exercise  of  discretion.  The 
court,  in  cases  of  this  kind,  has  the  undoubted  right  to  refuse 
the  writ  in  either  form  and  remand  the  party  to  an  action.  If 
in  this  case  there  was  a  clear  obligation  on  the  part  of  the  city 
to  pay  the  sum  of  money  which  the  relator  demanded,  and 
nothing  else  was  wanting  except  the  certificate  of  the  town 
officers  named  in  the  statute^  whose  offices  have  been  abolished 
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and  their  powers  and  duties  transferred  to  the  oflScers  of  the 
city,  or  to  the  defendant  himself,  we  think  the  order  could  be 
sustained,  since  it  might  be  construed  as  a  direction  to  the 
defendant  to  audit  and  pay  the  claim. 

But  the  difficulty  is  that  this  is  not  only  an  unliquidated, 
but  a  disputed  claim  as  it  appears  upon  the  record  before  us, 
and  such  a  claim  cannot  be  enforced  by  a  peremptory  writ  of 
mandamus,  but  in  some  other  way.  {People  ex  reL  Mott  v.  Bd. 
of  Supra,  Greene  Go.^  64  N.  T.  600 ;  People  ex  reL  Slavin  v. 
WendeUy  71  N  Y.  171 ;  People  ex  rel.  Nicholl  v.  N.  T.  Infant 
Asylum^  122  id.  190.)  Under  the  circumstances  of  this  case 
we  do  not  think  this  court  should  modify  the  judgment  by 
ordering  an  alternative  writ  to  issue,  if  we  now  have  that 
power,  but  that  such  course  should  be  left  to  the  sound  dis- 
cretion of  the  trial  court,  especially  in  view  of  the  fact  that 
the  Appellate  Division  granted  the  relator  the  right  to  renew 
this  motion  in  the  court  below,  which  he  did  not  accept.  The 
learned  court  below,  therefore,  properly  reversed  the  order,  and 
while  it  proceeded  upon  a  different  view  of  the  case  than  is 
herein  indicated,  yet  the  decision  was  correct. 

The  order  appealed  from  must,  therefore,  be  dismissed, 
with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Cullbn  and 
"Werner,  JJ.,  concur. 

Appeal  dismissed.      


Frank  L.  Magar,  Respondent,  v.  Stoddard  Hammond  et  al., 

Appellants. 

contribotory  negligence  —  trespasser  upon  private  park,  who 
Has  Knowledge  that  Fire  Arms  Are  Used  to  Ward  off  Poachers, 
Cannot  Recover  for  Injuries  Received,  While  Poaching  upon  Such 
Private  Park,  from  Shot  Negligently  Fired  by  Night  Watchman. 
A  trespasser  upon  a  fish  preserve  and  private  park,  established  and  posted 
as  prescribed  by  statute,  who  had  knowledge  that  a  night  watchman 
employed  to  protect  the  fish  from  poachers  was  in  the  habit  of  discharg- 
ing fire  arms  into  the  air  in  order  to  frighten  off  poachers,  cannot  recover 
for  injuries  received  from  a  bullet  fired  from  a  rifle  by  the  watchman, 
upon  a  dark  night,  in  the  direction  of  a  noise  made  by  such  trespasser 
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and  some  companions  in  going  through  the  woods  while  fishing  and  tres- 
passing upon  the  park,  and  in  an  action  brouglit  by  him  against  its  owner 
and  the  watchman  to  recover  for  the  injuries,  it  is  reversible  error 
for  the  trial  court  to  refuse  to  charge,  when  requested  by  defendants, 
*'thut  if  the  plaintiff  knew  that  the  watchman  on  the  lake  was  in 
the  habit  of  discharging  a  gun,  and  went  there  after  receiving  such 
information,  he  cannot  recover,  even  if  the  defendants  or  either  of  them 
were  negligent,  and  that  if  the  plaintiff  knew  or  had  heard  that  the  lake 
was  generally  protected  by  a  watchman  who  had  and  discharged  a  gun, 
there  could  be  no  recovery;"  since  such  request  embodies  the  general 
rale  that  where  the  negligence  or  misconduct  of  the  injured  party  is  a 
contributing  cause  of  the  injury  he  cannot  recover,  even  though  negligence 
could  be  imputed  to  the  defendants. 
Magar  v.  Hammond,  54  App.  Div.  582,  reversed. 

(Argued  May  18,  1002;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  27,  1900,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Bacon  and  George  H,  Carpenter  for  appellants. 
Plaintiff  was  not  only  a  trespasser,  but  he  was  a  criminal 
engaged  deliberately  in  the  commission  of  crime.  (Penal 
Code,  §  640,  subd.  12.)  The  acts  proven  do  not  constitute 
negligence  as  between  these  parties.  (Cooley  on  Torts,  660 ; 
Blyth  V.  Topham^  3  Croke,  158 ;  Brock  v.  Gopeland^  1  Esp. 
203 ;  Jordan  v.  Crmnp^  8  M.  &  W.  781 ;  Bash  v.  Brainardy 
1  Cow.  78 ;  Robertson  v.  N,  Y.  cfe  E.  R.  R.  Co.,  22  Barb.  91 ; 
Baker  v.  Bynie,  58  Barb.  438 ;  Roidston  v.  Clark,  3  E.  D. 
Smith,  366 ;  Boyle  v.  N.  F.,  Z.  K  cfe  W.  R.  R.  Co.,  39  Hun, 
171 ;  115  N.  Y.  636;  Magilton  v.  N.  T.  C  (&  H.  R.  R.  R. 
Co.,  82  Hun,  308 ;  McNeven  v.  Arnott,  4  App.  Div.  133.) 
Plaintiff  was  guilty  of  contributory  negligence.  {Munger  v. 
T.  R.  R.  Co.,  5  Den.  255 ;  4  N.  Y.  349 ;  Terry  v.  N.  Y.  C. 
<fe  II.  R.  R.  R.  Co.,  22  Barb.  574 ;  Graham  v.  D.  cj6  //.  C. 
Co.,  46  Hun,  386 ;  Van  Norden  v.  Robinson,  45  Hun,  567; 
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Vosbefskej/  v.  II.,  etc.,  Co.y  21  App.  Div.  168 ;  Stewart  v. 
Ferguson,  52  App.  Div.  317 ;  Jetter  v.  iT.  Y.  cfe  IT.  B,  R. 
Co.,  2  Keyes,  154;  Lewis  v.  L.  I.  R.  R.  Co.,  162  N.  Y.  52 ; 
Bosworth  V.  Swansea,  10  Mete.  363;  Ililand  v.  City  of 
Lowelly  3  Allen,  407.)  The  injury  was  entirely  accidental, 
and  not  the  necessary  or  probable  result  of  the  shooting. 
{Hope  V.  F.  B.  C.  Co.,  3  App.  Div.  70 ;  Beetz  v.  City  of 
Brooklyn,  10  App.  Div.  382;  Ilvhhell  v.  Yonkers,  104  N.  Y. 
434 ;  Jex  v.  Straus,  122  N.  Y.  293 ;  GUsier  v.  Town  of 
Hebron,  131  K  Y.  447;  Fraser  v.  Freeman,  43  N.  Y.  566; 
Isaacs  v.  T.  A.  R.  R.  Co.,  47  N.  Y.  122;  VanderUlt  v.  R. 
T.  Co.,  2  N.  Y.  479 ;  Mali  v.  Lord,  39  N.  Y.  381 ;  Wright 
V.  Wilcox,  19  "Wend.  343 ;  Meehan  v.  Morewood,  52  Hun, 
566 ;  Fisher  v.  Brooklyn  Club,  50  App.  Div.  446.) 

Thomas  Watts  and  William  Vanam^e  for  respondent. 
This  court  has  no  jurisdiction  to  review  the  case.  (Code  Civ. 
Pro.  §  191 ;  Szuchy  v.  Hillside  Coal  cfe  Iron  Co.,  150  N.  Y. 
223 ;  Reed  v.  McCord,  160  N.  Y.  330 ;  McOuire  v.  BeU 
T  Co.,  167  N.  Y.  208.)  The  law  governing  the  relation  of 
master  and  servant  was  very  clearly  and  correctly  expounded 
to  the  jury  by  the  trial  court.  {Isaacs  v.  T  A.  R.  R.  Co.,  47 
N.  Y.  122 ;  Cosgrove  v.  Ogden,  49  N.  Y.  257 ;  Cohe7i  v.  R. 
R.  Co.,  69  N.  Y.  170;  Hofman  v.  N.  Y.  C,  etc.,  R.  R, 
Co.,  87  N.  Y.  25  ;  Quinn  v.  Power,  87  N.  Y.  535  ;  Lang  v. 
N.  Y,  L.  E.  cfe  W.  R.  R.  Co.,  51  Hun,  603  ;  McCann  v.  R. 
R.  Co.,  117  N.  Y.  505 ;  Palmeri  v.  M.  R.  Co.,  133  N.  Y. 
261 ;  Montgomery  v.  Sartirano,  16  App.  Div.  95  ;  Levy  v. 
Fly,  48  App.  Div.  454.)  The  fact  that  the  plaintiff  was  a 
trespasser  does  not  add  to  or  take  from  the  liability  of  the 
defendants.  (Buswell  on  Personal  Injuries,  §  71 ;  S.  &  R.  on 
Neg.  §  720  ;  Larm^ore  v.  C.  P.  L  Co.,  101  N.  Y.  394 ;  Wood- 
bridge  v.  Marks,  17  App.  Div.  144 ;  Amato  v.  S.  A.  R.  R. 
Co.,  59  N.  Y.  S.  R.  674 ;  Bdber  v.  B.  cfe  S.  A.  R.  R.  Co., 
62  N.  Y.  S.  R.  467 ;  Palmer  v.  Gordon,  53  N.  E.  Rep.  909 ; 
Herrick  v.  Wixon,  80  N.  W.  Rep.  117 ;  Clark  v.  Railroad 
Co.,  40  Ilun,  605  ;  113  N.  Y,  670.) 
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O'Brien,  J.  There  is  very  little  dispute  with  respect  to  the 
leading  and  important  facts  of  this  case,  but  the  rule  of  law 
to  be  applied  to  the  facts  is  not  so  clear.  The  defendant  Ham- 
mond and  his  servant  have  been  sued  jointly  in  an  action 
based  upon  a  personal  injury  that  the  plaintiff  sustained  result- 
ing from  the  servant's  negligence,  as  is  claimed.  The  jury 
rendered  a  verdict  for  the  plaintiff  of  $15,000  and  the  judg- 
ment has  been  unanimously  affirmed  below. 

In  the  year  1893  Hammond  purchased  over  three  hundred 
acres  of  wild  forest  land  in  Sullivan  count}'.  By  damming 
up  small  streams  or  springs  and  other  operations  he  created  an 
artificial  lake  upon  the  property  of  considerable  dimensions. 
There  was  some  low  land  free  from  timber  which  it  seems 
furnished  a  natural  bed  for  the  lake,  and  it  was  surrounded 
by  a  dense  growth  of  timber  and  bushes.  Having  created  the 
lake  he  proceeded  to  stock  it  with  trout.  It  seems  that  it  was. 
impossible  for  the  fish  to  get  into  the  lake  through  the  dams 
on  the  surrounding  springs  or  streams,  but  the  fish  were  propa- 
gated by  artificial  means,  and  it  became  an  industry  that  pro- 
duced some  revenue  to  the  owner  by  selling  the  trout  and 
permitting  people  to  fisli  there  for  a  compensation.  He  also 
built  a  house,  boathouse  and  hatchery  for  trout  spawn,  in 
which  it  is  said  two  million  of  the  same  were  produced  annu- 
ally. He  had  to  employ  men  to  attend  to  the  hatchery  and 
otherwise  in  and  about  the  property,  and  to  prevent  vermin 
from  destroying  the  eggs.  He  prepared  and  posted  notices 
around  the  tract  to  warn  off  trespassers,  as  prescribed  by  the 
statutes  of  tlie  state. 

The  owner's  co-defendant  in  this  action  was  the  night  watch- 
man, whose  business  it  was  to  be  on  the  lake  at  night  to  pro- 
tect the  fish  from  poachers  and  wild  animals  that  frequently 
came  to  the  place  to  take  the  fish.  The  owner  had  two  guns, 
one  a  shotgun  and  the  other  a  rifle.  The  watchman  had  been 
in  the  habit  of  carrying  one  or  the  other  of  the  guns  with 
him  when  on  the  lake  in  a  boat  for  tlie  purpose  of  killing 
muskrats,  mink  and  other  animals  about  the  lake.  He  some- 
times fired  into  tlie  air  in  order  to  frighten  off  poachers.     On 
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the  9th  day  of  June,  1899,  the  plaintiff  and  two  other  yonng 
men  went  to  the  lake  to  take  lish,  and  were  there  after  ten 
o'clock  in  the  evening,  the  night  being  very  dark.  They  did 
some  fishing  and  retired  into  the  thick  woods  on  the  shore. 
It  does  not  appear  that  the  watchman  had  seen  them  or  knew 
that  they  had  been  fishing,  but  the  crackling  of  the  brush  in 
the  woods  indicated  to  him  that  some  one  was  tliere,  or  at  least 
the  jury  could  have  so  found.  There  is  no  claim  that  the 
watchman  knew  that  the  plaintiff  was  in  the  woods,  but 
there  was  some  evidence  tending  to  show  that  he  knew  or 
.  should  have  known  that  some  human  being  was  there,  and  the 
verdict  affirms  this  proposition.  The  watchman  had  the  rifle, 
and  on  hearing  the  noise  in  the  woods  fired  at  least  three  shots 
in  the  direction,  and  one  of  the  bullets  struck  the  plaintiff  in 
the  hip,  inflicting  a  very  serious  if  not  permanent  injury. 
The  master  was  not  present  and  knew  nothing  of  the  transac- 
tion, but  he  did  know  that  the  guns  were  on  the  premises  and 
that  the  watchman  was  accustomed  to  use  them  in  the  manner 
and  for  the  purposes  described,  and  if  he  is  responsible  at  all 
for  the  act  of  the  servant  it  must  be  implied  from  these  facts. 
There  were  several  propositions  decided  by  the  learned  trial 
judge  at  the  close  of  the  case,  which  for  all  the  purposes  of 
tliis  appeal  must  be  treated  as  the  law  of  the  case.  He  ruled 
that  there  was  no  question  for  the  jury  and  it  could  not  be 
found  that  the  shooting  was  willful  or  malicious,  and  the  only 
question  was  whether  the  watchman  was  negligent  and  the 
owner  responsible  for  such  negligence.  He  instructed  the 
jury  that  the  plaintiff  was  guilty  of  a  crime  in  going  upon 
the  defendant's  premises  to  fish  in  the  manner  described,  and 
that  the  defendant  owed  him  no  duty  except  to  refrain  from 
intentionally  doing  him  an  unnecessary  injury  or  an  injury 
through  wanton  or  reckless  negligence  ;  that  the  owner  gave 
no  express  authority  to  the  watchman  to  shoot  at  any  human 
being,  but  on  the  contrary  ordered  him  not  to  shoot  at  any 
human  being,  and  that  there  was  no  evidence  that  it  was 
within  the  scope  of  his  employment  to  so  shoot ;  that  there 
was  no  evidence  in  the  case  that  either  of  the  defendants 
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intended  or  desired  to  injure  any  human  being  or  expected 
that  the  shooting  would  result  in  such  injury.  The  theory 
upon  which  the  case  was  submitted  to  the  jury  will  clearly 
appear  by  the  following  passage  from  the  charge  : 

"  Now  the  question  which  I  will  leave  to  you  in  this  case, 
gentlemen,  is  this,  and  I  hope  you  will  understand  it :  Did 
this  man  Tompkins,  when  he  iired  in  the  night  and  into  the 
woods  as  he  did,  have  reason  to  believe  that  there  were  human 
beings  there,  or  did  he  in  fact  know  they  were  there  ?  Did 
he  know,  when  he  fired  into  the  woods  as  he  did,  that  human 
beings  were  where  he  tired,  or  by  the  exercise  of  ordinary 
care  could  he  have  ascertained  from  what  has  been  described 
here  as  having  happened,  that  human  beings  were  there,  and 
knowing  they  were  there,  or  having  the  ability  to  find  out  by 
the  exercise  of  ordinary  care,  did  he,  notwithstanding  that, 
wantonly,  recklessly,  fire  in  the  direction  where  these  human 
beings  were  ?  That  is  the  vital  question  in  this  case.  Because, 
as  I  have  stated,  this  defendant  had  a  right  to  have  a  watch- 
man. The  watchman  had  a  right  to  have  a  gun.  He  had  a 
right  to  have  a  rifle  loaded  with  a  bullet.  He  had  a  right  to 
fire  his  gun  in  the  night  anywhere  and  as  often  as  he  pleased 
on  his  own  land.  But  did  Tompkins,  when  he  fired  on  that 
occasion,  know  he  was  firing  where  there  were  human  beings, 
or  in  the  immediate  proximity  of  where  there  were  human 
beings,  and  knowing  that,  or  being  able  to  find  it  out  by  the 
exercise  of  ordinary  care,  did  he  still,  recklessly  and  wantonly, 
discharge  his  bullet  in  the  direction  where  these  human  beings 
were  ? " 

It  will  be  seen  that  the  learned  judge  excluded  from  the 
jury  very  important  elements  tending  to  support  the  plain- 
tiff's case.  Willfulness,  malice,  intention  to  injure  or  desire 
or  motive  to  do  so,  express  authority  from  the  owner  and 
perhaps  other  elements  were  eliminated  from  the  case.  It 
is  not  very  plain  how  the  jury  could,  with  all  these  ele- 
ments excluded,  have  found  that  the  shooting  was  wanton 
or  reckless,  assuming  always  that  the  watchman  had  the  right 
to  do  all  the  things  that  the  court  held  that  he  had,  but  it  is 
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quite  likely  that  the  form  in  which  the  case  comes  here  pre- 
cludes any  discussion  in  this  court  upon  that  question.  There 
is,  however,  an  exception  in  the  case  that  we  think  is  fatal  to 
the  judgment. 

The  defendants'  counsel  asked  the  court  to  instruct  the 
jury  that  if  the  plaintiflE  knew  that  the  watchman  on  the  lake 
was  in  the  habit  of  discharging  a  gun  and  went  there  after 
receiving  such  information  he  cannot  recover,  even  if  the 
defendants  or  either  of  them  were  negligent,  and  that  if  the 
plaintiflE  knew  or  had  heard  that  the  lake  was  generally  pro- 
tected by  a  watchman  who  had  and  discharged  a  gun,  there 
could  be  no  recovery.  The  court  refused  to  so  chai'ge,  and 
the  defendants'  counsel  excepted.  This  request  embodied  the 
general  rult»  that  where  the  negligence  or  misconduct  of  the 
injured  party  is  a  contributing  cause  of  the  injury  he  cannot 
recover,  even  though  negligence  could  be  imputed  to  the 
defendants.  With  all  the  elements  to  which  reference  has 
been  made  excluded  from  the  case,  the  defendants  were 
entitled  to  have  the  jury  instructed  that  if  the  plaintiff  volun- 
tarily exposed  himself  to  a  known  danger  he  could  not  recover 
for  the  act  of  the  watchman,  though  this  act,  in  defense  of  th6 
master's  property,  was  without  due  care,  and  that  is  the  fair 
construction  of  the  request.  There  was  proof  in  the  ease, 
aside  from  the  statutory  notices  warning  intruders,  which 
every  one  could  see,  that  the  plaintiff  knew  what  other  pre- 
cautions the  defendants  had  adopted  for  the  protection  of 
their  property,  including  the  use  of  firearms,  and  since  the 
proposition  amounted  to  a  request  to  apply  the  general  rule 
of  law  to  these  facts  it  was  not  a  mere  abstract  one,  but  was 
applicable  to  the  proofs  in  the  case,  and  should  have  been 
given  to  the  jury.  It  follows  that  the  judgment  must  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Haioht  and  Vann,  JJ.  (Bartlett, 
J.,  in  result),  concur ;  Martin,  J.,  not  voting. 

Judgment  reversed. 
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The  Marlin  Fire  Arms  Company,  Kespondent,  v.  Georob 

O.  Shields,  Appellant. 

Equity — When  Libel  Relating  to  Manufactured  Article  Cankot 
Be  Restrained  by  Injunction.  Unjust  and  malicious  criticisms  of  a 
manufactured  article  published  in  a  magazine,  for  which  the  manufacturer 
has  no  remedy  at  law  because  of  his  inability  to  prove  special  damage, 
are  not  the  subject  of  equitable  cognizance,  and  their  future  publication 
cannot  be  restrained  by  injunction. 

Marlin  Fire  Arms  Co.  v.  Shields,  68  App.  Div.  88,  reversed. 

(Argued  May  5, 1902;  decided  June  10,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  27,  1902,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  8.  Wise  and  IT.  A,  Wise  for  appellant.  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  at  law.  {Kidd  v.  Jlorry^  28  Fed.  Rep.  766 ;  Tobias 
V.  Ilarlandj  4  Wend.  537 ;  Le  Mdssena  v.  Storm,  62  App. 
Div.  150 ;  Kennedy  v.  Puh.  Co.,  41  Hun,  422 ;  £osi  v. 
Herald  Co.,  33  Misc.  Rep.  622 ;  Dooling  v.  B.  P.  Co.,  144 
Mass.  258.)  If  tlie  complaint  does  not  state  facts  suflSciont  to 
constitute  a  cause  of  action  at  law,  the  facts  stated  do  not  con- 
stitute a  cause  of  action  in  equity.  {IlerricTcs  v.  Toole,  29 
Mich.  340 ;  Ma^niac  v.  Thompson,  15  How.  Pr.  299  ;  S. 
Inst.  V.  Makhi,  23  Me.  360 ;  O'Reilly  v.  N.  Y.  El.  Co.,  148 
N.  Y.  353  ;  1  Pom.  Eq.  Juris.  320 ;  Brandreth  v.  Lance,  8 
Paige,  23 ;  N.  T.  J.  O.  Soc.  v.  Roosevelt,  7  Daly,  188  ; 
Manger  v.  Dick,  55  IIow.  Pr.  132 ;  S.  M.  Co.  v.  D.  M.  Co., 
49  Ga.  73.)  Equity  cannot  enjoin  a  publication  by  one  indi- 
vidual concerning  the  property  of  another  individual.  {P. 
A.  Co.  V.  Knott,  L.  R.  [10  Ch.  App.]  142 ;  Kidd  v.  Horry, 
28  Fed.  Rep.  776;  B.  D.  Co.  v.  F.  M.  Co^  114  Mass.  69; 
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B.  C.  TT.  Co,  V.  Beffiisj  29  Fed.  Rep.  95 ;  Mayor^  etc.^  v.  J, 
S.  Asm.,  47  N.  J.  Eq.  519;  Francis  v.  Flinn,  118  U.  S. 
385  ;  Whitehead  v.  Kitson,  119  Mass.  484 ;  I^.  T.  jS.  Society 
V.  Roosevelt^  7  Daly,  188  ;  Brandreth  v.  Lance^  8  Paige,  24 ; 
Manger  v.  i?io^,  55  How.  Pr.  132.) 

Charles  Gibson  Bennett  for  respondent.  A  continuing 
scheme  of  blackmail,  which  has  caused  and  will  continue  to 
cause  money  damage  by  loss  of  business,  may  be  enjoined  as 
a  wrongful  course  of  conduct  or  acts  which  constitute  a  taking 
of  property.  {S.  P,  cfe  P,  Co.  v.  Delaney^  48  App.  Div.  623 
Murdoch  v.  Walker^  152  Penn.  St.  595 ;  McCandless  v 
O^Brien^  8  Lane.  [Penn.]  254 ;  Emack  v.  Kane^  34  Fed.  Eep 
46 ;  Casey  v.  C  T.  Union,  45  Fed.  Rep.  135 ;  C  S.  i&  W. 
Co.  V.  Murray,  80  Fed.  Rep.  811  \  A.8,<&  W.  Co.  v.  W.  D 
Co.,  90  Fed.  Rep.  608 ;  U.  S.  v.  JSTane,  23  Fed.  Rep.  748 
Vegelahn  v.  Ountner,  167  Mass.  92;  Bech  v.  P.  T.  P 
Union,  118  Mich.  497.)  The  Supreme  Court  has  the  power 
to  restrain  the  publication  of  false  and  malicious  statements 
which  injuriously  affect  property  and  property  rights.  {Oee 
V.  Priichard,  2  Swanst.  428 ;  Wetmore  v.  Scovell,  3  Edw.  Ch. 
515 ;  Pope  v.  Curl,  2  Atk.  341 ;  Horry  v.  R.  T.  P.  Co.,  57 
N.  Y.  119 ;  Croft  y.  Richardson,  59  How.  Pr.  356 ;  Einojch 
V.  Kane,  34  Fed.  Rep.  46 ;  Bdl  v.  S.  Mfg.  Co.,  65  Ga.  453 ; 
Meyer  v.  Devries,  64  Md.  532 ;  Beddon  v.  Beddon^  L.  R.  [9 
Ch.  Div.]  89 ;  Dixon  v.  Ilolden,  L.  R.  [7  Eq.]  488.) 

Parker,  Ch.  J.  The  plaintiff  corporation,  which  manufac- 
tures Marlin  repeating  rifles,  brought  this  action  to  perpetu- 
ually  restrain  defendant,  the  proprietor  of  a  magazine  called 
"  Recreation,"  from  publishing  "  any  article  or  statement  in 
any  form  or  under  any  guise  falsely  attacking,  misrepresenting 
or  depreciating  plaintiff's  said  rifle  or  its  accuracy,  effective- 
ness, merit  or  value." 

Defendant  demurred  to  the  complaint,  and  tlie  question 
presented  on  this  review  is  whether  it  states  a  cause  of  action. 
The  following  is  as  brief  a  synopsis  of  it  as  will  suflSce  to  pre- 
sent fully  the  question  before  us : 

25 
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Plaintiff  is  engaged  in  the  manufacture  and  sale  of  the 
Marlin  repeating  rifles,  which  have  become  well  known  as  a 
distinct  model  throughout  the  United  States  and  elsewhere, 
and  for  some  time  it  advertised  the  rifles  in  defendant's  maga- 
zine. Defendant  having  advanced  his  rates,  plaintiff  with- 
drew the  advertisement,  whereupon  defendant  published  let- 
ters, purporting  to  be  from  correspondents,  reflecting  on  the 
rifle,  such  publications  taking  place,  one  in  March  and  two  in 
October,  1899,  and  one  in  September  and  another  in  Novem- 
ber, 1900.  These  letters  were  not  in  fact  written  by  corre- 
spondents, but  were  sham  letters,  written  and  published  by 
defendant  in  furtherance  of  a  design  to  force  plaintiff  to 
advertise  with  him,  or,  failing  in  that,  to  gratify  his  malice. 

The  first  letter  was  complimentary  to  the  Marlin  rifle  through- 
out and  contained  an  expression  of  surprise  that  its  advertise- 
ment no  longer  appeared  in  '^  Recreation,"  and  the  same  issue 
contained  an  answer  by  the  editor  in  which  the  reason  for  the 
disappearance  of  the  advertisement  was  stated  to  be  an  advance 
in  advertising  rates  because  of  increase  in  circulation,  which 
advance  plaintiff  refused  to  pay,  and  the  complaint  alleges 
that  the  reason  assigmed  by  the  editor  for  the  absence  of  the 
advertisement  and  the  statement  as  to  its  circulation  are  false. 

The  first  of  the  two  letters  in  the  October  (1899)  issue  pur- 
ports to  be  written  from  Montana  and  in  it  the  writer  says : 
"  I  have  owned  and  used  a  great  many  Winchester  and 
Marlin  rifles  of  all  models.  *  *  *  I  have  come  to  the 
conclusion  that  the  Marlin  is  not  to  be  compared  with  the 
Winchester  as  regards  ease,  rapidity  or  certainty  of  action, 
beauty  of  outline,  finish,  and  all  that  goes  to  make  up  a  first 
class  weapon.  I  consider  the  first  model  Winchester  a  more 
reliable  weapon  than  the  latest  Marlin.  Some  one  will  ask. 
Why  ?  And  I  answer :  Because  they  handle  the  cartridges 
perfectly,  and  as  rapidly  as  the  lever  can  be  worked  by  the 
operator,  under  any  circumstances ;  while  the  Marlin  might 
fail  to  handle  the  cartridges  if  handled  with  one  half  the 
rapidity  of  the  Winchester,  *  *  *  The  Marlin  has  a 
faulty  extractor  and  ejector,^^    (Citing  instances  in  his  own 
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experience  in  support  of  his  assertion  and  specifying  what  the 
Marlin  lacks.)  The  letter  concludes :  "  Here  is  an  extract 
from  a  well-known  Northwestern  gun  dealer's  catalogue  which 
has  been  in  circulation  several  years :  '  I  do  not  manufacture, 
recommend  or  guarantee  Marlin  rifles.  If  they  chew  up  the 
heads  of  cartridges,  clog  up  in  the  action  and  magazine  it  is 
not  my  fault ;  so  do  not  ship  them  back  on  my  hands.  I 
have  Marlin  rifles  for  sale  for  those  who  want  them,  but  when 
sold  and  delivered  my  responsibility  ceases.'  A  good  adver- 
tisement, truly.  I  consider  any  gun  that  leaves  the  Winches- 
ter factory  perfect  in  every  respect,  both  as  regards  accuracy 
and  manipulation."  The  statement  that  ^'the  Marlin  has  a 
faulty  extractor  and  ejector"  is  alleged  to  be  false,  and  rea- 
sons are  given  in  support  of  the  allegation. 

The  other  letter  in  that  issue  contained  the  following: 
"  "Were  the  Winchester  people  to  take  the  '86  model  frame 
and  make  it  light  for  a  .38-55  barrel  and  then  have  a  .38-55 
Marlin  barrel  fitted,  it  would  in  my  opinion  be  the  ideal  gun 
for  general  work  for  the  man  who  cannot  afford  a  .30-30  or 
other  late  arm.  I've  used  Marlins  a  good  deal  and  was 
always  bothered  by  the  side  ejector.  It  is  no  good,  and  the 
extractor  in  the  Marlin  is  a  little  weak."  The  complaint 
charges  that  the  statement  in  this  letter  that  '^  the  side  ejector 
is  no  good"  is  false,  and  further  that  *^the  side  ejecting 
system  as  used  by  plaintiff  is  one  of  the  most  important 
improvements  of  recent  development  in  the  art  as  shown  by 
plaintiff's  successful  usage  in  all  of  its  repeating  arms  made 
during  the  last  eleven  years." 

The  letter  in  the  September  number,  1900,  purporting  to 
be  signed  by  Percy  0.  Bowker  of  Wakefield,  Mass.,  states 
that  while  out  squirrel  hunting  with  a  friend  named  Kipley, 
the  latter  said  his  rifle  had  worn  out,  and  on  examination  they 
found  that  "  the  little  rocker  that  racks  the  carrier  had  worn 
ouf*^  after  ^^the  rifle  had  been  fired  about  800  times,^^ 
Bipley  took  the  gun  to  a  dealer  who  said  he  did  not  warrant 
the  Marlin  rifle.  The  letter  compared  the  Winchester  with 
the  Marlin  favorably  to   the  former,  and  stated   that  the 
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writer  did  not  want  the  "so-called  improvement"  in  the 
Marlin,  the  solid  top  and  side  ejector,  and  expressed  the 
opinion  that  there  is  room  for  great  improvement  in  the 
Marlin  action.  The  complaint  alleges  that  the  statement  in 
this  article  that  "  the  little  racker  that  racks  the  carrier  had 
worn  out"  after  "the  rifle  had  been  fired  about  800  times" 
is  false,  and  in  support  thereof  further  alleges  that  "the 
piece  referred  to  is  solidly  and  substantially  designed  to  per- 
form its  functions.  These  parts  are  made  of  excellent  material, 
carefully  inspected  and  tested.  Similar  rifles  that  have  seen 
years  of  hard  service  and  been  fired  many  thousands  of  times, 
show  no  considerable  wearing  at  this  time.  It  would  be  impos- 
sible to  wear  out  the  part  in  the  manner  and  time  stated." 

The  publication  of  November,  1900,  purported  to  be  from 
a  correspondent  and  stated,  in  substance,  that  the  Marlin  is 
handsome  but  its  place  is  at  the  bottom  of  a  list  of  rifles  ^  "  no 
repeating  rifle  can  handle  the  long  rifle  cartridges ; "  the 
Marlin  extractor  is  defective ;  the  twist  in  the  barrel  is  too 
short  and  in  a  specified  gun  the  carrier  became  worn  out  before 
500  cartridges  were  used,  which  gun  also  shed  gas  into  the 
action.  These  statements  the  complaint  alleged  to  be  false, 
and  assigns  reasons  at  length  in  support  of  the  allegation. 

The  complaint  further  alleges  that  the  statements  in  such 
several  letters  have  greatly  injured  the  plaintiff  in  its  business 
of  manufacturing  and  selling  its  rifles  and  have  "  caused  it  to 
lose  sales  of  same  to  a  large  extent,  but  to  what  extent  plain- 
tiff is  unable  to  state."  It  alleges  on  information  and  belief 
that  the  defendant  intends  to  carrv  on  said  scheme  and  to 
continue  to  publish  in  its  magazine  false  and  unfounded  state- 
ments, calculated  to  slander  and  depreciate  the  accuracy, 
effectiveness,  general  merits  and  value  of  plaintiff's  rifle.  It 
neither  asks  nor  seeks  any  relief  at  law  for  any  past  publica- 
tion, but  alleges  that  the  plaintiff  lias  no  adequate  remedy 
at  law,  and  prays  equitable  aid  by  way  of  an  injunction,  in 
order  to  avoid  a  succession  of  suits  and  also  "because  of 
the  impossibility  of  ascertaining,  identifying  or  establishing, 
according  to  legal  principles,  any  measure  of  damage,"  and 
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demands  jadginent  against  defendant  that  he  "be  perpet- 
ually enjoined  and  restrained  from  publishing,  or  causing  or 
permitting  to  be  published,  in  his  said  magazine  or  elsewhere, 
any  article  or  statement  in  any  form  or  under  any  guise  falsely 
attacking,  misrepresenting  or  depreciating  plaintiff's  said  rifle 
or  its  accuracy,  effectivsness,  merit  or  value,  and  generally 
restraining  and  enjoining  the  defendant  from  continuing 
to  carry  out  its  said  wrongful  and  illegal  scheme  to  force 
the  plaintiff  again  to  advertise  its  rifle  in  defendant's  said 
magazine." 

As  the  demurrer  to  the  complaint  necessarily  assumes  that 
all  of  the  facts  alleged  therein  are  true,  it  must  be  treated  as 
an  established  fact  that  the  articles  published  in  defendant's 
magazine  were  not  written  by  real  correspondents,  but  by 
defendant  himself,  and  the  natural  inclination  of  all  fair- 
minded  men,  charged  with  the  responsibility  of  administering 
the  law,  would  be  to  relieve  the  plaintiff  from  the  annoyance 
to  which  it  is  subjected  from  wholly  unworthy  motives,  as 
we  must  further  assume.  But  equity  does  not  undertake  to 
relieve  from  all  the .  annoyances  caused  by  those  who  are 
inconsiderate  of  the  feelings  and  business  interests  of  others. 
On  the  contrary,  it  is  a  general  rule,  which  has  some  excep- 
tions, that  it  will  not  undei'take  to  interfere  where  a  party  luife 
an  adequate  remedy  at  law  and  when  it  does  interfere  it  is 
guided  by  principles  of  equity,  which  during  the  long  course 
of  its  administration  have  become  established. 

Concededly  there  is  no  precedent  in  the  courts  of  this  state 
for  the  interference  of  equity  in  a  case  of  this  character. 
Hence  it  becomes  necessary  to  examine  the  complaint  in  the 
light  of  the  established  principles  for  the  purpose  of  ascer- 
taining whether  it  states  a  cause  of  action. 

It  should  be  noted,  first,  that  this  complaint  contains  no 
allegation  of  any  statement  made  against  the  character  or 
conduct  of  plaintiff.  It  has  not  been  libeled.  The  words 
published  in  defendant's  magazine,  and  for  which  defendant 
is  responsible  whether  written  by  him  or  another,  criticise  the 
gun  manufactured  by  plaintiff.     They  do  not  charge  that 


390  Marlin  Fire  Arms  Co.  v.  Shields.  [June, 

Opinion  of  the  Court,  per  Parker,  Ch.  J.  [Vol.  171. 

plaintiff  was  guilty  of  any  deceit  in  vending,  or  want  of  skill 
iu  manufacturing  the  gun.  Every  statement  publislied  and 
of  which  complaint  is  made  relates  solely  to  the  quality  of 
plaintiff's  rifles  and  their  relative  desirability  as  compared 
with  rifles  manufactured  by  others. 

Now,  it  has  been  the  law  of  this  state  since  the  decision  in 
Tobias  v.  Harland  (4  Wend.  537),  in  which  the  opinion  was 
written  by  Judge  Marcy,  that  "  when  the  words  are  spoken, 
not  of  the  trader  or  manufacturer,  but  of  the  quality  of  the 
articles  he  makes  or  deals  in,  to  render  them  actionable  j[>er  ««, 
they  must  import  that  the  plaintiff  is  guilty  of  deceit  or  mal- 
practice in  making  or  vending  them."  Where  the  libel  or 
slander  is  of  a  manufactured  article  and  does  not  directly 
impeach  the  integrity,  knowledge,  skill,  diligence  or  credit  of 
the  plaintiff,  the  words  are  not  actionable  at  law  unless  special 
damage  be  alleged  and  proved,  and  a  "  general  allegation  of 
loss  of  customers  is  not  suflicient  to  enable  the  plaintiff  to 
show  a  particular  injury." 

The  complaint  in  this  action  not  only  fails  to  contain  alle- 
gations of  special  damage,  but  it  in  terms  specifically  nega- 
tives the  claim  of  special  damage  by  alleging  that  it  is  unable 
to  state  to  what  extent  it  has  been  injured  by  said  publications. 
Among  the  more  recent  cases  in  which  the  doctrine  of 
Tobias  v.  Harland  has  been  recognized  and  followed  are : 

Le  Massena  v.  Storm  (62  App.  Div.  160),  in  which  the 
court  said  :  "  When  the  slander  is  of  a  property  right  or  title 
or  of  a  thing,  falsity  of  utterance,  malice  and  special  damage 
flowing  or  resulting  necessarily  or  naturally  as  the  proximate 
consequence  must  be  alleged  and  shown  by  the  plaintiff, 
except  in  those  cases  w^here  the  slanderous  words  also  impute 
to  the  owner  dishonesty,  fraud,  deception  or  other  misconduct 
in  his  trade  or  business  in  connection  with  the  property." 

Kennedy  v.  Press  Puh,  Co.  (41  Hun,  422)  in  which  the 
court  said :  "  It  is  settled  by  authority  that  a  libel  on  a  thing 
is  not  actionable  unless  the  owner  of  the  thing  alleges  and 
proves  that  he  \\b&  sustained  pecuniary  lo^s  {^  a  necessary  con- 
sequence of  the  publication." 
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Daoling  v.  Budget  Pub.  Co.  (144  Mass.  268)  in  which 
the  court  said :  "  "Words  relating  merely  to  the  qnaHty  of 
the  articles  made,  produced,  furnished  or  sold  by  a  person 
though  false  and  malicious,  are  not  actionable  without  special 
damage." 

"We  need  not  stop  to  consider  the  reason  for  the  rule  for  it 
has  been  too  long  and  too  firmly  established  to  admit  of  ques- 
tioning at  this  day. 

The  plaintiff's  first  excuse  for  invoking  the  aid  of  equity  — 
to  avoid  a  multiplicity  of  actions  at  law  —  is  evidently  not 
well  founded,  for  plaintiff  has  not  only  failed  to  state  facts 
sufficient  to  constitute  one  action  at  law,  but  it  has  affirma- 
tively stated  facts  which  show  that  it  has  not  an  action  at  law. 
In  such  a  situation  it  goes  without  saying  that  a  court  of  equity 
cannot  be  invoked  to  aid  a  plaintiff  unless  some  other  ground 
for  its  interference  be  shown. 

Another  ground  of  equity  alleged  is  that  plaintiff  has  no 
adequate  remedy  at  law  "  because  of  the  impossibility  of  ascer- 
taining, identifying  or  establishing,  according  to  legal  princi- 
ples, any  measure  of  damages."  That  he  has  no  adequate 
remedy  at  law  is  true,  for,  as  we  have  seen  from  an  examina- 
tion of  the  authorities,  his  complaint  indicates  that  he  has  no 
remedy  at  law  whatever. 

This  brings  us  to  the  real  question  of  the  case,  whether  an 
unjust  and  malicious  criticism  of  a  manufactured  article,  for 
which  the  manufacturer  has  no  remedy  at  law  because  of  his 
inability  to  prove  special  damage,  is  the  subject  of  equitable 
cognizance. 

The  constitutional  guaranty  of  freedom  of  speech  and  press, 
which  in  terms  provides  that  "  every  citizen  may  freely  speak, 
write  and  publish  his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  right ;  and  no  law  shall  be  passed 
to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press  " 
(State  Constitution,  art.  I,  §  8),  has  for  its  only  limitations  the 
law  of  slander  and  libel.  Hitherto  freedom  of  speech  and  of 
the  press  could  only  be  interfered  with  where  the  speaker  or 
writer  offended  against  the  criminal  law  or  where  the  words 
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amounted  to  a  slander  or  libel  of  a  person  or  corporation  or 
their  property,  and  the  guaranteed  right  of  trial  by  jury  enti- 
tled the  parties  accused  of  slander  or  libel  to  have  twelve  men 
pass  upon  the  question  of  their  liability  to  respond  in  damages 
therefor  and  to  measure  such  damages.  But  the  precedent 
which  the  plaintiff  seeks  to  establish  would  open  the  door  for 
a  judge  sitting  in  equity  to  establish  a  censorship  not  only  over 
the  past  and  present  conduct  of  a  publisher  of  a  magazine  or 
newspaper,  but  would  authorize  such  judge  by  decree  to  lay 
down  a  chart  for  future  guidance  in  so  far  as  a  plaintiffs 
property  rights  might  seem  to  require,  and,  in  case  of  the  vio- 
lation of  the  provisions  of  such  a  decree,  the  usual  course  and 
practice  of  equity  would  necessarily  be  invoked,  which  would 
authorize  the  court  to  determine  whether  such  published  arti- 
cles were  contrary  to  the  prohibitions  of  the  decree,  and,  if  so 
found,  punishment  as  for  a  contempt  might  follow.  Thus  a 
party  could  be  punished  for  publishing  an  article  which  was 
not  libelous  and  that  too  without  a  trial  by  jury. 

While  we  have  pointed  out  in  geneml  terms  the  limitations 
of  the  courts  in  dealing  with  slander  and  libel,  we  shall  con- 
fine ourselves  on  this  review  to.  a  consideration  of  those  authori- 
ties which  bear  directly  upon  the  question  whether  equity, 
which  creates  neither  rights  nor  liabilities,  has  heretofore 
assumed  jurisdiction  to  restrain  the  publication  of  criticisms 
unjustly  affecting  the  merits  of  articles  of  property  belonging 
to  a  plaintiff  when  such  publication  will  not  support  an  action 
at  law,  for,  if  such  precedent  be  not  already  established  by 
the  courts  of  this  state,  in  our  view  it  ought  not  to  be. 

It  was  long  ago  held  in  this  state  that  a  Court  of  Chancery 
has  not  jurisdiction  to  restrain  the  publication  of  a  libel,  by 
injunction,  upon  a  bill  filed  by  a  party  whose  character  or 
business  will  be  injured  by  the  publication.  {Brandreth  v. 
Lance^  8  Paige,  24.) 

In  Eden  on  Injunctions  (3d  ed.  page  372)  it  is  said  :  "There 
is,  perhaps,  but  one  instance  in  the  books,  of  any  judge  having 
maintained  the  existence  of  a  power  in  the  Court  of  Chancery 
of  restraining  publications  on  any  other  ground  but  that  of 
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property  and  copyright ;  and  it  was  then  done  in  language  so 
strange  and  unconstitutional,  as  to  carry  on  its  face  its  own 
refutation." 

In  Singer  Mfg,  Co,  v.  Domestic  S.  M.  Co.  (49  Ga.  70)  the 
court  said :  '*  It  is  well  settled  that  an  injunction  will  not  be 
granted  to  restrain  slander  or  libel  of  title  or  of  reputation." 
(Citing  cases.)  "  Not  that  it  is  not  wrong,  not  that  the  wrong 
may  not  be  irreparable,  but  simply  because  Courts  of  Chancery, 
in  the  exercise  of  the  extraordinary  powers  lodged  in  them, 
liave  uniformly  refused  to  act  in  such  a  case,  leaving  parties 
to  their  remedy  at  law." 

In  Ma'uger  v.  Dick  (55  How.  Pr.  132)  it  is  said:  "The 
jurisdiction  of  a  court  of  equity  does  not  extend  to  false 
representation  as  to  the  character  or  quality  of  plaintiffs  prop- 
erty, or  to  his  title  thereto,  when  it  involves  no  breach  of  trust 
or  contract,  nor  does  it  extend  to  cases  of  libel  or  slander. 
*  *  *  If  the  plaintiff  has  any  remedy  it  is  by  action  at 
law."  (See,  also,  Pomeroy's  Eq.  Jur.  §  320,  note  3 ;  Mul- 
Teem  V.  Ward^  L.  li.  [13  Eq.  Cases]  619 ;  Kerr  on  Injunctions 
[2d  Am.  ed.],  p.  377 ;  High  on  Injunctions  [3d  ed.],  §  1015 ; 
Beach  on  Injunctions,  Vol.  1,  p.  73.) 

In  Kidd  v.  Horry  (28  Fed.  Rep.  773)  application  was  made 
to  Mr.  Justice  Bradley  for  an  injunction  to  restrain  defend- 
ants from  publishing  lil>elous  circulars  concerning  plaintiffs 
business  and  patent  rights  pending  the  trial  of  the  principal 
suit  brought  to  restrain  infringement  of  patents.  The  learned 
justice  said  :  ^'  The  application  seems  to  be  altogether  a  novel 
one,  and  is  urged  principally  upon  a  line  of  recent  English 
authorities."  (Citing  cases.)  ^'  An  examination  of  these  and 
other  cases  relied  on  convinces  us  that  they  depend  on  certain 
peculiar  acts  of  the  Parliament  of  Great  Britain,  and  not  on 
general  principles  of  equity  jurisprudence."  After  comment- 
ing upon  the  English  statutes  he  further  says :  '^  But  neither 
the  statute  law  of  this  country  nor  any  well-considered  judg- 
ment of  the  courts  has  introduced  this  new  branch  of  equity 
into  our  jurisprudence.  There  may  be  a  case  or  two  looking 
that  way,  but  nouQ  we  deem  of  suffiQient  authority  to  justify 
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US  in  assuming  the  jurisdiction."     (Citing  cases  in  this  state 
and  other  states  in  support  of  the  proposition.) 

To  the  same  effect  are  Baltimore  Car  Wheel  Co.  v.  Beniia 
{29  Fed.  Rep.  95) ;  Mayer  v.  Journeymen  Stonecutters^ 
Assn.  (47  N.  J.  Eq.  519),  which  was  an  application  to  the 
chancellor  to  restrain  the  circulation  of  libelous  iriatter,  and 
Fra/ncis  v.  Flinn  (118  U.  S.  385),  in  which  the  bill  prayed  an 
injunction  against  sundry  things  done  by  defendants  against 
plaintiff's  pilot  boat,  among  other  things  false  publications. 
Mr.  Justice  Field  said :  '^  The  bill  does  not  state  what  the 
publications  were.  *  *  *  If  the  publications  in  the 
newspapers  are  false  and  injurious  he  can  prosecute  the 
publishers  for  libel.  If  a  court  of  equity  could  interfere  and 
use  its  remedy  in  such  cases,  it  would  draw  to  itself  the  greater 
part  of  the  litigation  properly  belonging  to  courts  of  law." 

Our  attention  is  not  called  to  any  decisions  in  this  state  in 
suits  founded  solely  on  slander  or  libel  for  which  an  action  at 
law  could  not  be  maintained,  holding  a  contrary  doctrine,  nor 
to  any  text  writers  differing  from  those  cited. 

In  Hovey  v.  Rubber  Tip  Pencil  Co.  (57  N.  Y.  119)  the 
action  was  one  of  libel  and  it  was  sought  therein  to  restrain 
defendant's  publication  wherein  it  claimed  to  be  the  owner  of 
valuable  rights  secured  by  letters  patent,  but  the  only  ques- 
tion decided  by  the  court  was,  that  the  court  below  had  rightly 
determined  that  the  action  was  not  one  within  its  jurisdiction ; 
and  the  case  is  authority  for  no  other  proposition. 

Croft  V.  Richardson  (59  How.  Pr.  356)  is  a  Special  Term 
decision  which  seems  not  to  have  received  very  careful  con- 
sideration, but  even  in  that  case  a  cause  of  action  for  libel 
upon  property  was  stated. 

The  case  of  Vegelahn  v.  Guniner  (167  Mass.  92)  was  a  bill 
against  fourteen  individuals  and  a  trade  union  and  it  alleged 
conspiracy.  There  was  no  question  of  libel  involved,  but 
instead,  an  injunction  was  sought  against  patroling  in  front  of 
plaintiff's  premises,  threatening  with  violence  those  willing  to 
be  employed,  etc.,  the  object  of  the  plaintiff  being  to  chect 
mat©  a  conspiracy  to  prevent  him  from  getting  workmen. 
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Beck  V.  Ry.  Tecmbsteri  Pro,  Union  (118  Mich.  497)  was 
a  boycott  case  and  enjoined  ^'  picketing,  and  distribution  of 
boycotting  circulars  and  all  acts  of  intimidation  and  coercion." 
It  recognized,  however,  the  general  principle,  that  an  injunc- 
tion ^vill  not  ordinarily  issue  to  restrain  an  individual  from 
publishing  a  libel  where  there  is  no  conspiracy,  no  intimida- 
tion and  no  acts  of  coercion. 

Casey  v.  Cin.  Typ.  Union  No,  3  (45  Fed  Rep.  135)  was  an 
action  brought  for  the  purpose  of  checkmating  an  alleged 
combination  or  conspiracy  by  a  trade  union  to  boycott  a  news- 
paper for  refusing  to  unionize  its  force,  which  combination 
was  held  to  be  unlawful  by  Judge  Sage  of  the  U.  S.  Circuit 
Court,  and  as  an  incident  to  the  relief  granted  he  enjoined 
the  publicAtion  and  circulation  of  posters,  handbills  and  circu- 
lars, printed  and  circulated  in  pui*8uance  and  in  aid  of  such 
combination  or  conspiracy  to  boycott. 

We  do  not  express  any  views  upon  either  one  of  the  three 
decisions  which  aimed  at  the  restrainment  of  those  who  were 
engaged  in  boycotting,  for  it  quite  sufficiently  appears  that 
whatever  may  be  their  value  as  decisions  they  are  not  in  point 
in  this  controversy,  for  the  question  was  not  up  for  considera- 
tion, whether  the  publication  of  an  alleged  libel  upon  prop- 
erty which  did  not  result  in  damages  which  could  be  proved 
should  be  restrained.  There  were  more  important  questions 
involved  in  the  disposition  of  those  cases  than  whether  the 
circulation  of  libelous  matter  could  be  enjoined,  the  latter 
being  a  mere  incident  brought  in  with  everything  else  that 
it  was  deemed  necessary  to  enjoin  in  order  to  break  down  the 
boycott. 

Emach  v.  Kane  (34  Fed.  Rep.  46),  which  is  a  decision  by 
a  single  judge,  seems  to  be  authority  in  support  of  j/laintiffs 
contention.  A  very  careful  examination  of  it,  however,  leads 
to  the  conclusion  that  its  attempt  to  overthrow  the  reasoning 
of  Mr.  Justice  Bradley  in  Kidd  v.  Horry  {supra)  was  not 
successful. 

Our  conclusion  from  a  review  of  the  authorities,  therefore, 
is,  that  all  well-considered  decisions  agree  in  determining  it 
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to  be  the  law  that  a  court  of  equity  has  not  jurisdiction  to 
grant  the  relief  to  secure  wliich  this  suit  was  brought. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  affirmed,  with  costs  in 
all  courts. 

Geay,  O'Brien,  Cullen  and  Werner,  JJ.,  concur ;  Bart- 
LEiT  and  Haight,  JJ.,  dissent. 

Ordero<i  accordingly. 


Lena  E.  Hunt,  Appellant,  v.  Joseph  T.  Hunt  et  al., 
as  Executors  of  Wilson  G.  Hunt,  Deceased,  et  al., 
Respondents. 

Contract  —  Oral  Ante-nuptial  Agreement  — Marriage  not  Such 
A  Part  Performance  as  Will  Avoid  Statute  op  Frauds — Specific 
Performance.  Marriage  is  not  such  a  part  performance  of  an  oral 
ante-nuptial  contract,  the  sole  consideration  of  which  is  marriage,  as  to 
take  it  out  of  the  openilion  of  the  Statute  of  Frauds,  and  the  contract 
cannot  be  specifically  enf(H:ced  in  a  court  of  equity. 

Hunt  V.  Hunt,  55  App.  Div.  480,  affirmed. 

(Argued  May  21,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme-  Court  in  the  fourth  judicial  department,  entered 
November  26,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  plaintiff  is  the  widow  of  "Wilson  G.  Hunt,  deceased. 
She  brought  this  action  to  obtain  specific  performance  of  an 
ante-nuptial  contract.  Said  Wilson  G.  Hunt  died  on  October 
14th,  1897,  and  during  the  pendency  of  tliis  action.  Tlie 
defendants,  who  were  substituted  in  his  place,  are  his  heirs  at 
law  and  next  of  kin.  By  his  last  will  and  testament,  dated 
and  executed  on  August  30th,  1897,  said  Hunt  bequeathed 
substantially  all  of  his  estate,  consisting  of  both  real  and  per- 
sonal property,  to  the  present  defendants.  Proceedings  for 
the  probate  of  said  will  were  pending  at  the  time  of  the  decis- 
ion of  the  trial  court  herein.  Further  facts  appear  in  the 
opinion. 
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Edwin  Hicks  for  appellant.  In  cases  where  a  certain  and 
definite  contract  is  clearly  establislied,  even  though  it  involves 
an  agreement  to  leave  property  by  will,  and  has  been  partly 
performed,  equity  in  a  case  free  from  all  objections,  on  account 
of  circumstances  rendering  the  claim  inequitable,  will  compel 
specific  performance.  {LohdeU  v.  Lohdell^  36  N.  Y.  327 ; 
Godine  v.  Kidd^  64  Hun,  585 ;  Percell  v.  Sty^yheVy  41  N.  T. 
480 ;  Shakespeare  v.  Markham,  10  Hun,  311 ;  72  N.  Y.  406; 
Ilealy  v.  Ilealy^  55  App.  Div.  315 ;  Chase  v.  Peck^  21  N.  Y. 
581*;  Iluested  v.  Ingrahatn^  75  N.  Y.'  251 ;  Piper  v.  Hoards 
107  N.  Y.  73 ;  Johnson  v.  Spicer,  107  N.  Y.  185 ;  Pom.  on 
Spec.  Perf.  203 ;  Heath  v.  Heathy  42  K  Y.  Supp.  1087.) 
The  contract  was  made  upon  a  good,  snflScient  and  valuable 
consideration,  and  should  be  enforced  in  equity.  {Piper 
v.  IToardy  107  N.  Y.  73 ;  Sterry  v.  Arden,  1  Johns.  Ch. 
260;  Braddish  v.  Gihbs,  3  Johns.  Ch.  523;  4  Kent's 
Com.  542 ;  Campion  v.  Cotton^  17  Ves.  264 ;  Schouler  on 
Dom.  Rel.  268 ;  Peck  v.  Vandermark,  33  Hun,  214 ;  99 
N.  Y.  29 ;  Wright  v.  Wright,  59  Barb.  505 ;  54  N.  Y.  437  ; 
Wehster  v.  ZieUy,  52  Barb.  483 ;  Ilamer  v.  Sidway,  124  N". 
Y.  538 ;  Be  Barante  v.  Gott,  6  Barb.  492.)  The  agreement 
was  fully  performed.  Hunt  waived  the  Statute  of  Frauds, 
and  it  cannot  now  be  invoked  by  his  representatives.  (  Wood 
v.  Rahe,  96  N.  Y.  422 ;  Pom.  on  Spec.  Perf.  386,  387 ;  Pom. 
Eq.  Juris.  393;  Story's  Eq.  Juris.  §  64g;  Burch  v.  Newbury , 
1  Barb.  649 ;  Deposit  v.  Rogers^  166  N.  Y.  380 ;  Brown  v. 
Crahh,  156  N.  Y.  447 ;  Matter  of  N,  Y.,  L.  cJfe  W.  E.  R. 
Co.,  98  N.  Y.  447 ;  Matter  of  Cooper,  93  N.  Y.  507 ;  Embury 
v.  Connor,  3  N.  Y.  511 ;  Mayor,  etc.,  v.  M.  R.  Co.,  143  N. 
Y.  1 ;  Sentennis  v.  Ladew,  140  N.  Y.  463,  466 ;  Crane  v. 
Powell,  139  K  Y.  379 ;  Ifamer  v.  Sid  way,  124  N.  Y.  538.) 
PlaintiflF  having  fully  performed  the  contract  on  her  part,  and 
Hunt  having  partly  performed  the  contract  on  his  part  by  the 
execution  of  his  will  and  the  delivery  of  a  part  of  his  property, 
constitute  such  acts  of  part  performance  as  take  the  case  out  of 
the  operation  of  the  statute.  (Pom.  on  Cont.  [2d  ed.]  §  104 ; 
Browne  on  Statute  of  Frauds,  §  446ab ;  1  Pom.  Eq.  Juris. 
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86 ;  Winnie  v.  Winnie,  166  N.  Y.  263  :  Cooley  v.  LobMl,  153 
N.  T.  596  ;  Mentz  v.  Newwitter,  122  N.  Y.  491 ;  Brantingham 
V.  Huff,  43  App.  Div.  414 ;  Hope  v.  Balen,  58  N.  Y.  380 ; 
Hutchens  v.  Hehhard,  34  N.  Y.  24 ;  Chapin  v.  Dohson,  78 
N.  Y.  74 ;  JuUiard  v.  Chaffee,  92  N.  Y.  529 ;  Bolman  v. 
Overall,  80  Ala.  451  ;  Stephens  v.  Eey'r4>ld8,  6  N.  Y.  454.) 
Equity  will  not  allow  the  defendants  to  invoke  the  Statute  of 
Frauds  to  aid  them  in  the  perpetration  of  a  fraud.  (1  Pom. 
Eq.  Juris.  472,  §  430  ;  MoCormich  v.  Grogan,  4  H.  L.  Cas.  82 ; 
Newman  v.  Nellis,  97  N.  Y.  285 ;  Wood  v.  Robe,  96  N.  Y. 
414 ;  Colhy  v.  Colby,  81  Hun,  221 ;  Dunham  v.  Tayhyr,  29 
Ga.  167 ;  Z^wj^  v.  Lowe,  30  Ga.  528 ;  Bond  v.  Hopkins,  1 
S.  &  L.  433 ;  i^y(m  v.  Dox,  34  N.  Y.  307  ;  De  Hierapolis  v. 
EeiUy,  44  App.  Div.  22 ;  Miller  v.  ^oZ^,  64  N.  Y.  286.) 

William,  8,  Moore  for  respondents.  The  marriage  of  the 
parties  was  not  such  an  act  of  part  performance  of  the  alleged 
ante-nuptial  parol  agreement  as  to  take  the  same  out  of  the 
Statute  of  Frauds,  and  it  is  well  settled  that  a  court  of  equity 
will  not  enforce  such  a  contract.  (Brown  v.  Conger,  8  Hun, 
625 ;  Lamh  v.  Lamb,  18  App.  Div.  250 ;  Ennis  v.  Ennis,  48 
Hun,  11 ;  White  v.  Denike,  53  App.  Div.  320;  Dygert  v. 
Remerschnider,  32  N.  Y.  629 ;  Bead  v.  Livingston,  3  Johns. 
Ch.  481 ;  Borst  v.  Corey,  16  Barb.  136 ;  Matter  of  Wil- 
loughby,  11  Paige,  257;  Dung  v.  Parker,  52  N.  Y.  494; 
Levy  V.  B?ncsh,  45  N.  Y.  589.)  The  plaintiff  cannot  avail 
herself  of  the  act  of  the  decedent  in  executing  the  alleged 
will  of  October  17, 1896,  in  her  favor,  by  making  such  act  the 
basis  for  equitable  relief,  and  such  act  of  the  decedent  did  not 
constitute  such  a  part  performance  of  the  alleged  ante-nnptial 
agreement  as  to  take  the  latter  out  of  the  operation  of  the 
statute.  {Levy  v.  Brush,  45  N.  Y.  589 ;  Bauman  v.  Hol3' 
hausen,  26  Hun,  505 ;  Cadger  v.  Lansing,  43  N.  Y.  550 ; 
Rathbun  V.  Raihbun,  6  Barb.  98 ;  Dung  v.  Parker,  52  N.  Y. 
494;  Lathropv.  Hoyt,  7  BsLvh.  69',  Wheeler  v.  Reynolds,  66 'N. 
Y.  227 ;  Cat&n  v.  Caton,  L.  K.  [1  Ch.  Div.]  137 ;  Buchnaster 
V.  Harrop,  7  Ves.  341 ;  Suchett  v.  Williamson,  37  Mo.  388.) 
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"Werneb,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  an  oral  ante-nuptial  contract  which  was  entered 
into  between  the  plaintiflF  and  Wilson  G.  Hunt,  the  testator  of 
the  defendants,  prior  to  their  intermarriage  in  Oct.ober,  1896. 
Under  said  contract,  and  in  consideration  of  plaintiffs  promise 
to  marry  said  Wilson  G.  Hunt,  the  latter  orally  agreed  to  give 
the  former,  at  once,  the  sum  of  five  thousand  dollars  in  money, 
the  further  sum  of  two  dollars  and  fifty  cents  per  week,  the 
income  of  a  house  and  lot  in  the  city  of  Geneva,  N.  T.,  to 
convey  to  her  another  house  and  lot  in  the  same  city,  and  to 
make  a  will  giving  her  all  of  his  property  except  a  watch  and 
two  hundred  dollars.  The  making  of  this  contract,  the  sub- 
sequent intermarriage  of  the  parties  thereto,  and  the  still  later 
breach  of  the  agreement  by  said  Wilson  G.  Hunt,  are  estab- 
lished by  the  findings  of  the  learned  trial  court,  and  upon 
these  findings  it  based  the  conclusion  of  law  that  plaintiff  is 
not  entitled  to  recover  because  said  contract  is  void  under  the 
Statute  of  Frauds.  Under  the  unanimous  affirmance  of  the 
learned  Appellate  Division  the  only  question  brought  to  this 
court  by  the  appellant  is  whether  an  oral  ante-nuptial  contract, 
founded  upon  no  other  consideration  than  marriage,  can  be 
specifically  enforced  in  a  court  of  equity. 

The  statute  provides  that  "  every  agreement  or  undertaking 
made  upon  consideration  of  marrige,  except  mutual  promises 
to  marry,"  shall  be  void  unless  such  agreement  or  undertak- 
ing, or  Bo^xe  note  or  memorandum  thereof,  be  in  writing  and 
.subscribed  by  the  party  to  be  charged  therewith,  or  his  agent. 
(R.  S.  chap.  7,  tit.  2,  sees.  2  and  8.)  The  learned  counsel  for 
the  appellant  concedes  that  the  contract  in  suit  falls  within 
the  scope  of  this  broad  statute,  but  argues  that  the  intermar- 
riage of  the  parties  to  the  contract  is  such  a  part  performance 
thereof  as  to  invest  a  court  of  equity  with  the  power  of 
specific  enforcement.  The  argument  for  the  respondents  may 
be  compressed  into  the  single  statement  that  the  same  act  of 
performance  which  brings  the  contract  within  the  sweep  of 
the  statute  cannot  be  relied  upon  to  exclude  it  therefrom. 
The  most  notable  feature  of  the  statute  above  quoted  is  its 
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simplicity  and  directness  of  language.     All  contracts  founded 
upon  consideration  of   marriage,  except  mutual  promises  to 
marry,  shall  be  void  unless  the  commands  of  the  statute  are 
obeyed.     Mutual  executory  jpromises  to  marry  are  expressly 
excluded  from  its  operation.     All  other  contracts,  founded 
upon   consideration  of  marridge^  are  as  clearly   within   its 
terms.     These  two  diverse  provisions  of  the  statute,  standing 
in  juxtaposition  to  each  other,  s^^  plainly  disclose  the  legisla- 
tive intent  as  to  render  construction  unnecessary  if  not  impos- 
sible.    The  letter  of  the  law  bears  its  own  interpretation. 
This  view  of  the  statute  is  not  original.     Pomeroy  in  his  work 
on  Contracts,  under  the  head  of  "  specific  j^erformance "  (2d 
ed.  sec.  Ill),  states  it  most  forcibly  as  follows:  "When  a 
verbal  contract  is  made  in  relation  to  or  upon  the  considera- 
tion of  marriage,  the  marriage  alone  is  not  a  part  performance 
upon  which  to  decree  specific  execution.     This  rule,  which  is 
firmly  established,  is  based  upon  the  express  language  of  the 
statute.     A   promise   made  in  anticipation   of  a   marriage, 
followed  by  a  marriage,  is  the  exact  case  contemplated  by  the 
statute.     It  is  plain  that  the  marriage  adds  nothing  to  the  very 
circumstances  described   by  the   statutory   provision   which 
makes  a  writing  essential ;  in  fact,  until  a  marriage  takes  place, 
there  is  no  binding  agreement  independent  of  the  statute,  so 
that  the  marriage  itself  is  a  necessary  part  of  every  agree- 
ment made  upon  consideration  of  it  which  the  legislature  has 
said  must  be  in  writing."     Beach  in  his  Modern  Equity  Jurisr 
prudence  (Sec.  622)  says,  "  It  is  well  settled  that  marriage  is 
not  an  act  of  part  performance  which  will  take  a  parol  con- 
tract out  of  the  statute ;  for  the  statute  expressly  provides 
that  a  contract  in  consideration  of  marriage  shall  not  be  bind- 
ing unless  it  is  in  writing."     This  is  also  the  view  of  the 
statnte  entertained  by  the  courts  of  England  and  the  courts  in 
other  jurisdictions  where  the  English  Statute  of  Frauds  has 
been  copied.     {Catcm,  v.  Caton^  L.  R.  [2  Eng.  &  Ir.  App.]  127, 
affg.  S.  C\  1  Ch.  App.  137 ;  Tayhr  v.  Beech,  1  Ves.  Sr.  297 ; 
Dundas  v.  Dutens,  1  Ves.  196 ;  Ldsaence  v.  Tiemey,  1  McN. 
&  G.  551 ;  Warden  v.  Jones,  23  Beav.  487 ;  Peek  v.  Peek,  77 
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Cal.  106 ;  Bradley  v.  Saddler^  54  Ga.  681 ;  Mc Annuity  v. 
McAnnulty,  120  III.  26 ;  Henry  v.  IJenry,  27  Ohio  St.  121.) 
In  our  own  state  the  trend  of  the  decisions  is  in  the  same 
direction.  In  Brown  v.  Conger  (8  Hun,  625)  it  was  held  that 
equity  cannot  enforce  an  oral  contract  for  tlie  conveyance  of 
lands  made  in  consideration  of  a  marriage  subsequently  con- 
summated. In  Dygert  v.  Bemerschnider  (32  N.  Y.  629)  this 
court  enforced,  as  against  the  creditors  of  the  husband,  an 
oral  ante-nuptial  contract  under  which  the  latter  conveyed 
lands  to  his  wife,  but  the  decision  was  based  upon  the  distinct 
ground  that  the  payment  by  the  wife  of  some  of  the  hus- 
band's debts  created  an  independent  consideration  for  the 
transfer,  and  in  his  discussion  of  that  fact  Judge  Davies  said  : 
"  Under  the  authorities,  I  think  she  (the  wife)  had  no  right 
based  solely  upon  the  consideration  of  marriage  whicli  courts, 
either  of  law  or  equity,  could  have  enforced."  To  the  same 
effect  are  Lamh  v.  Lamh  (18  App.  Div.  250) ;  Ennis  v. 
Ennia  (48  Hun,  11) ;  Whyte  v.  DeniU  (53  App.  Div.  320) ; 
Beade  v.  Livingston  (3  Johns.  Chan.  481) ;  Borst  v.  Corey 
(16  Barb.  136)  and  Matter  of  Willoughhy  (11  Paige,  257). 
In  none  of  these  cases,  except  Brown  v.  Conger  {supra)  was 
the  question  presented  in  precisely  the  same  form  as  in  the 
case  at  bar,  but  in  all  of  them  the  vaHdity  of  an  oral  ante- 
nuptial contract  was  a  pertinent  and  underlying  question 
upon  which  the  courts  liave  held,  with  unvarying  uniformity, 
that  marriage  is  not  such  a  part  performance  of  an  oral  ante- 
nuptial contract  as  to  take  it  out  of  the  operation  of  the 
Statute  of  Frauds.  Counsel  for  the  appellant  vigorously 
contends  that  in  the  case  at  bar  the  Statute  of  Frauds  is  being 
used  by  the  respondents  as  an  instrument  of  fraud,  and  that 
this  is  a  consummation  that  equity  never  tolerates.  In  sup- 
port of  this  position  we  are  referred  to  sucli  cases  as  Free- 
ma/n  v.  Freeman  (43  N.  Y.  34) ;  Winchell  v.  Winchell  (100 
N.  Y.  159);  Wi7ine  v.  Winne  (166  N.  Y.  263) ;  AhrensY. 
Jones  (169  N.  Y.  555);  Goldsmith  v.  Goldsmith  (145 
N.  Y.  313);  DuncM  v.  Dunckel  (141  N.  Y.  427)  and 
other  cases  in  which  equity  has  intervened  to  prevent  the 
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perpetration  of  f  rand  in  the  name  of  the  statute.  There  is  no 
analogy  between  such  cases  and  the  case  at  bar.  Courts  of 
equity,  in  exercising  their  powers  upon  the  Statute  of  Frauds, 
are  bound  by  two  important  limitations.  The  first  is  that 
equity  will  never  interfere  where  there  is  an  adequate  remedy 
at  law  {HusseU  v.  Briggs,  165  N.  Y.  500),  and  the  second  is 
that  equity  cannot  repeal  the  statute.  {Duiig  v.  Parker^  52 
N.  Y.  494.)  The  first  of  these  limitations  has,  of  course,  no 
application  to  the  case  at  bar  because  the  appellant  is  clearly 
without  a  remedy  at  law.  The  second  of  these  limitations  is 
applicable  here  for  the  reason  that  the  statute  must  be  repealed 
before  the  contract  in  suit  can  be  enforced.  It  is  just  here 
that  we  observe  the  essential  difference  between  this  case  and 
those  upon  which  the  appellant  relies.  In  the  latter  class  of 
cases  equity  intervenes  because  the  language  of  the  statute  is 
so  general  and  elastic  as  to  compel,  or  at  least  permit,  the  pre- 
sumption that  it  was  not  designed  to  operate  as  a  shield  for 
fraud.  In  cases  like  the  one  at  bar  the  language  of  the  statute 
is  so  specific  and  rigid  that  no  presumption  can  be  invoked 
that  conflicts  with  the  letter  of  the  law,  although  in  certain 
cases  great  injustice  may  ensue. 

Counsel  for  the  appellant  also  insists  that  there  was  evi- 
dence tending  to  show  that  Wilson  G.  Hunt  made  a  will  in 
pursuance  of  the  ante-nuptial  contract  and  in  conformity  with 
its  terms,  and  that  this  fact,  of  itself,  establishes  such  a  part 
performance  of  the  contract  as  to  take  it  out  of  the  statute. 
We  cannot  discuss  this  question  upon  the  merits  because  the 
trial  court  has  made  no  finding  upon  the  subject.  We  have 
no  right  to  amplify  the  findings  of  fact  in  order  to  make  a 
sufficient  ground  for  reversal.  {Hilton  v.  Ernat^  161  N.  Y. 
227.) 

The  judgment  herein  should  be  afiirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Vann  and 
CuLLEN,  J  J.,  concur. 

Judgment  affirmed. 
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Robert  Givers,  Appellant,  v.  The  Board  of  Supervisors  of 
Westchester  County  et  al.,  Kespoudents. 

1.  Sdperyisoiis  —  Power  to  Locate  Township  Boundaries.  The 
ascertainment  and  location  by  the  board  of  supervisors  of  a  disputed 
lx)uudary  line  between  two  towns  within  the  county,  which  was  estab- 
lished and  settled  by  an  early  statute  in  accordance  with  and  as  laid 
down  upon  ancient  designated  maps,  is  authorized  by  section  86  of  the 
County  Law  (L.  1892,  ch.  686),  providing  that  such  boards  may  establish 
and  define  boundary  lines  between  the  several  towns  of  a  county. 

2.  Taxpayer's  Action — Establishment  of  Boundary  Line.  The 
authorized  action  of  county  supervisors  in  ascertaining  and  locating  a 
boundary  line  established  and  settled  by  statute  between  towns  within 
the  county  by  reference  to  ancient  maps,  cannot,  in  the  absence  of  fraud, 
collusion  or  bad  faith  on  the  part  of  the  board,  be  attacked  by  a  tax- 
payer's action  under  section  1925  of  the  Code  of  Civil  Procedure,  pro- 
viding that  the  action  lies  to  prevent  waste  of  or  injury  to  the  estate, 
funds  or  other  property  of  the  county,  since  the  words  "  waste  and 
injury"  include  only  illegal,  wrongful  or  dishonest  illegal  action.. 

Govers  v,  Bd,  of  Suprs.  of  Westchester  Co.,  55  App.  Div.  40,  af&nued. 

(Argued  May  16,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  1,  1900,  affirming  a  judgment  in  fapvor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hugh  M,  Harmer  and  David  T,  de  Derhy  for  appellant. 
The  power  conferred  upon  the  board  of  supervisors  by  the 
provisions  of  the  County  Law,  section  36,  only  enabled  them 
to  establish  and  define  disputed  boundary  lines  between  towns. 
The  boundary  line  in  question  was  not  disputed  ;  consequently 
the  supervisors  had  no  jurisdiction  in  the  matter,  their  action 
was  without  warrant  of  law,  and,  therefore,  an  illegal  ofiicial 
act,  and  should  be  set  aside.  {Katz  v.  Kaiser^  154  N.  Y. 
284 ;  Sherman  v.  KanCy  86  N.  Y.  57 ;  Baldwin  v.  Brown^ 
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16  K  T.  359;  Reed  v.  Fair,  35  N.  Y.  113;  TtatcUffe  v. 
Crraij,  3  Keyes,  510  ;  Ilunt  v.  Johnson,  19  N".  T.  279 ;  Jackr 
son  V.  Van  Corker,  11  Johns.  123.)  The  provision  of  the 
County  Law  requiring  publication  of  notice  of  petitions  estab- 
lishing disputed  lines  was  not  properly  complied  with,  and 
the  action  of  tlie  board  of  supervisors  was,  therefore,  taken 
without  jurisdiction.  {Matter  of  Douglas,  46  N.  Y.  42; 
Matter  of  Smith,  52  N".  Y.  526  ;  Matter  of  Penny,  108  N. 
Y.  364.)  A  taxpayer's  action  is  the  proper  one  for  obtaining 
the  relief  required.  {People  ex  rel,  v.  Bd.  Sup7*8.,  131  X. 
Y.  468 ;  Ayres  v.  Lawrence,  59  K  Y.  192.)  The  petition 
of  Sliinn  to  the  board  of  supervisors  did  not  describe  the  line, 
which  it  was  claimed  was  disputed,  with  sufficient  particular- 
ity, and  the  board,  therefore,  had  no  jurisdiction  to  act.  {Peo- 
ple ex  rel.  V.  Bd.  Supra.,  63  How.  Pr.  411.) 

Henry  G.  K.  Heath  for  respondents.  This  court  cannot 
review  the  facts.  (Code  Civ.  Pro.  §  191 ;  Genet  v.  D.  \& 
H.  C.  Co.,  167  N.  Y.  608  ;  Marden  v.  Dorthy,  160  K  Y.  39.) 
The  board  of  supervisors  of  Westchester  county  had  power  to 
determine  the  boundary  line  between  the  towns  of  Pelhara 
and  New  Rochelle.  {PeopU  ex  rel.  v.  Bd.  of  Suprs.,  63 
IIow.  Pr.  411 ;  Clarlson  v.  //.  R.  R.  R.  Co.,  12  N.  Y.  304; 
Johnson  v.  //.  R.  R.  R.  Co.,  49  N.  Y.  455.)  No  estoppel 
existed  as  against  the  town  of  Pelham.  (Bigelow  on  Est.  61 ; 
Spring  v.  Ilewston,  52  Cal.  442.)  An  erroneous  conclusion 
when  the  board  of  supervisors  has  jurisdiction  would  not  con- 
stitute waste  or  injury  under  the  Taxpayers'  Act.  {Oster- 
houdt  V.  Rigney,  98  N.  Y.  224  ;  Talcott  v.  City  of  Buffalo, 
125  N.  Y.  280.)  The  plaintiflE  cannot  maintain  this  action 
under  the  Taxpayers'  Act.  {Ziegler  v.  Chapin,  126  N".  Y. 
342 ;  Adam807i  v.  K.  R.  Co.,  74  Hun,  3  ;  Wilkins  v.  Mayor, 
etc.,  9  Misc.  Rep.  610  ;  Talcott  v.  City  of  Buffalo,  125  N.  Y. 
280 ;  McCrea  v.  Calwon,  8  N.  Y.  Supp.  88 ;  Gallagher  v. 
Keating,  40  App.  Div.  81  ;  Kingsley  v.  Bowman,  33  App. 
Div.  1 ;  Well)  v.  Bell,  22  App.  Div.  314;  Bush  v.  Bd.  of 
Suprs.,  10  App.  Div.  542 ;  Osterhoudt  v.  Bd.  of  Suprs.,  98 
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N.  Y.  239.)  The  action  of  the  board  of  supervisors  was 
reviewable  by  certiorari.  (1  Fiero  on  Spec.  Pro.  §  329  ;  Peo- 
ple V.  Saprs,  of  Westchester  Co.^  57  Barb.  377;  People  v. 
Bd.  ofSuprs.,  23  Wkly.  Dy.  56S  ;  People  v.  Bd.  of  Saprs., 
131  K  T.  468.) 

Bartlett,  J.  This  action  was  brought  by  the  plaintiff,  as  a 
taxpayer  of  tlie  village  and  town  of  New  Rochelle,  to  have  a 
certain  act  of  the  defendant,  The  Board  of  Supervisors  of  the 
County  of  Westchester,  set  aside,  which  established  the  correct 
boundary  line  between  the  towns  of  PelLam  and  New  Roclielle. 

The  trial  judge  filed  a  decision,  stating  concisely  the  grounds 
upon  which  the  issues  have  been  decided,  as  permitted  by 
section  1022  of  the  Code  of  Civil  Procedure. 

After  stating  certain  details  that  will  be  alluded  to  later, 
the  trial  judge  held  that  the  board  of  supervisors  assumed 
jurisdiction  and  passed  an  act  defining  the  correct  location  of 
the  line  referred  to  in  the  Laws  of  1870  (Chap.  782),  entitled 
"An  act  to  establish  and  settle  the  boundarv  between  the 
towns  of  New  Rochelle  and  Pelhara,  in  the  county  of  West- 
chester." This  act  provides  as  follows  :  "  The  boundary  line 
dividing  the  towns  of  New  Rochelle  and  Pelham,  in  the 
county  of  Westchester,  being  the  northeast  boundary  of  Pel- 
ham,  and  the  southwest  boundary  of  New  Rochelle,  is  hereby 
fixed,  established  and  settled  in  accordance  with,  and  as  laid 
down  upon,  the  map  made  by  Captain  Bond,  in  the  year  seven- 
teen hundred  and  eleven,  and  on  file  in  the  town  clerk's  office 
in  the  town  of  New  Rochelle,  and  as  laid  down  on  a  copy  of 
the  said  map  made  by  James  Davenport,  in  seventeen  hundred 
and  ninety-eight,  and  now  on  file  in  the  office  of  the  state 
engineer  and  surveyor." 

The  County  Law  (Chap.  686  of  the  Laws  of  1892,  §  36) 
provides,  referring  to  the  board  of  supervisors,  as  follows : 
"  Such  board  may  establish  and  define  boundary  lines  between 
the  several  towns  of  a  county."  The  remainder  of  the  sec- 
tion regulates  the  practice  of  the  board  in  exercising  this 
power. 
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The  decision  closes  with  these  words  :^*  It  was  disputed, 
whether  justly  or  unjustly  it  is  not  for  this  court  to  determine, 
and  I  do  not  think  the  Town  of  Pelhani  was  estopped  from 
making  the  dispute,  because  it  had  acquiesced  for  a  number 
of  years  in  what  it  then  claimed  to  be  an  erroneous  boundary 
line.  A  liberal  construction  should  be  placed  upon  Section 
36  of  the  County  Law,  and  when  the  correctness  of  the 
boundary  line  between  these  towns  was  disputed,  no  matter 
under  what  circumstances,  the  board  of  supervisors,  upon 
proper  application,  had  jurisdiction  to  determine  and  define 
the  line  which  in  their  judgment  conformed  to  the  line  estab- 
lished by  the  act  of  the  legislature." 

It  is  to  be  observed  that  the  legislature  fixed  the  line 
between  these  two  towns  by  reference  to  certain  ancient 
maps.  It  is  apparent  that  this  determination  of  the  legisla- 
ture required  an  actual  survey  to  locate  the  precise  line  estab- 
lished by  these  maps. 

In  1872  the  town  of  New  Rochello  employed  two  engineers 
to  locate  this  line,  and  the  town  of  Pelham  shared  in  the 
expense.  This  work  was  done  by  the  engineers  and  a  certain 
line  ascertained,  which  was  acquiesced  in  until  the  autumn  of 
1897,  when  the  town  board  of  Pelham  petitioned  the  board  of 
supervisors,  under  section  36  of  the  County  Law,  to  locate  the 
boundary  line  in  question.  Thereupon  the  board  of  supervis- 
ors undertook  this  task  and  received  evidence,  consulted  the 
ancient  maps  referred  to  in  the  act  of  1870,  and  located  aline 
that  was  somewhat  at  variance  with  tliat  fixed  by  the  surveys 
of  1870,  and  awarded  to  the  town  of  Pelham  about  fifty  acres 
of  land  that  had  been  improperly  embraced  within  the  town 
of  New  Eochelle  under  the  former  survey. 

It  appears  in  evidence  before  the  board  of  supervisors  that 
these  engineers  failed  to  examine  the  Davenport  map,  refer- 
red to  in  the  act  of  1870.  The  Bond  map  was  made,  as 
stated,  in  the  year  1711,  and  the  Davenport  map  was  a  copy 
thereof,  made  in  1798,  and  filed  at  Albany  with  the  surveyor- 
general. 

It  appears  by  the  report  of  the  judiciary  committee  of  the 
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board  of  supervisors  tliat  this  map  became  a  part  of  the  town 
records  of  tho  town  of  New  Rochelle  and  there  remained  on 
file  for  many  years  until  it  was  finally  lost  or  misplaced 
subsequent  to  the  year  1870. 

It  further  appears  by  this  report  that  this  Bond  map  was 
by  reason  of  ''great  age  and  rough  usage  shrunken  and 
crumpled  up "  and  had  been  "  torn  and  patched  on  the  back 
thereof  and  repaired  in  several  places."  Owing  to  this  con- 
dition of  the  map  it  was  diffcult,  if  not  impossible,  for  the 
surveyor  to  determine  the  scale  upon  which  the  map  was 
drawn. 

It  also  appears  that  notwithstanding  the  condition  of  the 
map  of  the  year  1711  the  surveyors  failed  to  examine  the 
copy  of  it  which  was  made  by  Davenport  in  the  year  1798, 
and  presumably  in  much  better  condition. 

This  report  deals  at  great  length  with  the  facts  in  this  case 
and  shows  that  the  act  of  the  board  of  supervisors,  fixing  this 
line,  was  passed  after  a  most  careful  consideration  of  the  facts 
and  the  law. 

The  Appellate  Division  having  unanimously  affirmed  the 
findings  of  the  trial  court,  the  facts  are  settled  in  this  court 
and  we  are  confined  to  the  questions  of  law  properly  before 
us. 

This  act  of  the  board  of  supervisors  was  passed  the  sixteenth 
of  March,  1898,  and  the  taxpayer's  action  was  not  begun 
until  the  twenty-ninth  day  of  the  same  month. 

The  appellant  claims  that  this  action  of  the  board  of  super- 
visors was  legislative  in  its  character  and  unauthorized  by  law. 
Assuming  that  this  was  an  act  of  legislative  power,  it  is  clear 
that  the  action  of  the  board  is  not  within  the  purview  of  sec- 
tion 1925  of  the  Code  of  Civil  Procedure,  providing  when  an 
action  by  a  taxpayer  may  be  brought  against  a  public  officer. 
That  section,  in  substance,  enacts  that  the  action  lies  to  obtain 
a  judgment  preventing  waste  of  or  injury  to  the  estate,  funds 
or  other  property  of  a  county,  town,  city  or  incorporated  vil- 
lage, and  may  be  maintained  against  any  officer  thereof,  or 
any  agent,  commissioner  or  other  person  acting  in  its  behalf. 
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If  the  action  of  the  board  is  deemed  judicial,  the  remedy 
would  be  a  review  under  a  writ  of  certiorari  and  not  a  tax- 
payer's action.  The  functions  of  the  board  in  a  case  like  the 
present  one  seem  to  be  a  blending  of  judicial  and  legislative 
powers.  It  was  required  in  the  first  instance  to  determine  a 
question  of  fact  and  render  a  judgment  thereon,  which  takes 
the  form  of  an  exercise  of  legislative  power  delegated  to  it 
by  the  legislature. 

It  is  unnecessary  to  determine  in  this  case  the  precise  legal 
nature  of  the  action  of  the  board,  as  we  are  of  the  opinion 
that  this  record  does  not  present  a  state  of  facts  authorizing  a 
taxpayer's  action.  This  action  involved  no  illegal  act,  or  any 
fraud,  collusion  or  bad  faith  on  the  part  of  the  board,  and 
the  conclusion  reached  by  the  latter  was  in  no  legal  sense  a 
waste  of  the  property  of  the  town  of  New  Kochelle. 

The  proper  boundary  line  between  these  two  towns  was 
fixed  by  the  act  of  1870,  in  referring  to  the  ancient  maps,  and 
the  action  of  the  board  of  supervisors  was  a  mode  adopted 
by  the  legislature  to  ascertain  that  line. 

At  the  time  this  action  was  commenced  the  law  enacted  by 
the  board  of  supervisors  was  in  full  force  and  effect,  and  the 
plaintiff  was  not  in  a  legal  position  to  attack  it. 

In  Talcott  v.  City  of  Buffalo  (125  K.  Y.  280)  it  was 
decided  that  a  taxpayer,  under  section  1925  of  the  Code,  is 
confined  to  cases  where  the  acts  complained  of  are.  without 
power,  or  where  the  corruption,  fraud  or  bad  faith,  amount- 
ing to  fraud,  is  charged.  The  words  "  waste  and  injury " 
include  only  illegal,  wrongful  or  dishonest  illegal  action. 

"We  hold  that  the  board  of  supervisors,  in  the  case  at  bar, 
was  empowered  by  the  County  Law  (Laws  of  1892,  chap.  686, 
§  36)  to  ascertain  and  locate  the  boundary  line  fixed  by  the 
act  of  1870,  and  that  the  plaintiff  did  not  allege  that  its  action 
was  wrongful  or  dishonest. 

We  have  examined  the  other  points  discussed  by  the  appel- 
lant, which  deal  with  the  proceedings  of  the  board  of  super- 
visors under  the  County  Law,  but  deem  it  unnecessary  to 
consider  them  in  detail. 
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We  agree  with  the  disposition  made  of  them  and  all  other 
questions  by  the  learned  Appellate  Division* 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  IIaioht,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  affirmed. 


Henry  Irwin,  Appellant,  v.  Charles  Curie,  Respondent. 

AtTORKBYB-— Ck)NTRACT  TO  DlYIDE  GONTINOEMT  F&B  EnfOBCBABLB 

BY  Layman — Code  Civ.  Pro.  §  74.  A  customs  broker  who,  with  the 
assent  of  his  customers,  has  placed  their  claims  against  the  government 
in  the  hands  of  an  attorney  for  collection  under  an  agreement  that  the 
latter  will  divide  with  him  the  amount  of  any  recovery,  may  maintain  an 
action  against  the  attorney  for  bis  share  of  the  amount  collected,  although 
section  74  of  the  Code  of  Civil  Procedure  prohibits  attorneys  from  making 
such  agreements,  since  the  statute  does  not  in  terms  prohibit  a  layman 
from  making  such  a  contract,  ita  prohibition  being  directed  against  the 
attorney  alone,  and,  therefore,  the  parties  are  not  in  pari  delicto. 
Irmn  v.  Gurie,  66  App.  Div.  514,  reversed. 

(Argued  May  18,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  17,  1900,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  of  Special  Term  sustaining 
a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J,  Stewart  Ross  for  appellant.  The  contract  alleged  in  the 
complaint  was  not  inalum  in  se.  {Broton  v.  Westy  9  App. 
Div.  135;  Tract/  v.  Talmadge,  14  N.  T.  162;  Curtis  v. 
Leavity  15  N.  Y.  9 ;  Oneida  Bank  v.  Ontario  Bank,  21 N.  Y. 
490;  Begrofy.  A.  Z.  T.  Co.,  21  N.  Y.  124;  S.  IL  Bank  v. 
Codd,  18  N.  Y.  240.)  Section  74  of  the  Code  makes  no  pro- 
vision whatever  as  to  parties  other  than  an  attorney  entering 
into  an  agreement  as  specified  in  that  section ;  such  a  contract 
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as  specified  in  the  section  is  not  forbidden  or  declared  illegal 
or  void ;  the  sole  prohibition  is  against  an  attorney  entering 
into  such  a  contract  as  specified,  and  section  75  prescribed  the 
penalty  against  him  only  for  entering  into  or  making  such  a 
contract  as  specified  in  section  74.  No  prohibition  is  made 
against  any  one  other  than  an  attorney  entering  into  a  con- 
tract with  the  attorney,  nor  is  any  punishment  or  penalty 
prescribed  against  the  party  other  than  the  attorney  for 
making  such  a  contract.  {Tracy  v.  Talmadgej  14  N.  Y. 
183.) 

W.  Wickham  Smith  for  respondent.  The  plaintiff  is  seek- 
ing to  enforce  a  contract  to  commit  a  crime.  (Code  Civ.  Pro. 
§§  74,  75.)  Plaintiff  and  defendant  stand  in  the  same  posi- 
tion in-  the  eyes  of  the  law.  (Penal  Code,  §§  29, 682.)  Con- 
tracts like  the  one  set  forth  in  the  complaint,  prohibited  by 
statute  and  against  public  policy,  cannot  be  enforced.  (  Weir 
more  v.  liegeman^  88  N.  Y.  73 ;  Browning  v.  Marvin^  100 
N.  Y.  144;  Lyon  v.  Hussey,  63  N.  Y.  S.  R  531 ;  Oishei  v. 
La^zarone^  15  N.  Y.  Supp.  933;  Hirachbach  v.  Ketchuirhy 
5  App.  Div.  324;  NeUis  v.  Clark^  20  Wend.  24;  Haynes  v. 
Rudd,  83  N.  Y.  251 ;  Woodworth  v.  Bennett,  42  N.  Y.  273 ; 
Knowlton  v.  C,  etc.,  S,  Co.,  57  N.  Y.  518 ;  Leonard  v.  Poole, 
114  N.  Y.  371 ;  Goodrich  v.  Houghton,  134  N.  Y.  115.) 

Parker,  Ch.  J.  Thus  far  in  the  progress  of  this  action  it 
has  been  held,  mainly  on  the  authority  of  Hirahbach  v. 
Ketchxim  (5  App.  Div.  324),  that  the  complaint  does  not 
allege  a  cause  of  action.  It  states  in  substance  that  plain- 
tiff, a  customs  broker,  undertook  to  collect  the  claims  of 
importers  against  the  government  for  excess  of  duties  paid 
to  said  government ;  that  with  the  knowledge  and  assent  of 
his  customers  he  made  an  agreement  with  defendant,  an 
attorney  and  counselor  at  law,  authorized  to  appear  in  the 
United  States  courts,  whereby  plaintiff  was  to  procure  employ- 
ment for  defendant  in  the  prosecution  of  such  claims  for 
excess  of  duties,  upon  contingent  fees  of  50  per  cent,  to  be 
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equally  divided  between  plaintiff  and  defendant;  that  in  pur- 
suance of  such  agreement  plaintiff  procured  the  placing  with 
defendant  of  the  claims  of  Weil  &  Co.,  in  which  matter 
$37,350.91  was  recovered,  of  which  the  defendant  received 
$18,620.45,  one-half  of  which  was,  under  the  agreement,  due 
to  plaintiff,  but  which  defendant  refused  to  pay. 

The  ground  upon  which  defendant  rested  his  demurrer 
was  that  he  personally  was  prohibited  by  statute  from  nhak- 
ing  such  an  agreement  and  that  as  the  plaintiff  participated 
with  him  in  making  a  contract  which  offends  against  the 
statute,  the  courts  will  not  enforce  it.  If  this  were  true 
defendant  would  be  enabled  by  an  open  violation  of  law  to 
double  the  profits  which  his  illegal  contract  promised  him. 
If  this  view  of  the  law  be  correct,  it  would  seem  to  follow 
that  the  statute  encourages  rather  than  discourages  the  vice  at 
which  it  aims.  But  the  law  of  this  state  is  quite  otherwise 
and  more  in  accord  with  sound  reason,  as  we  shall  point  out. 

Quite  long  ago  it  was  settled  by  this  court  that  the  common 
law  relating  to  champerty  and  maintenance  no  longer  obtains 
in  this  state.  {Sedgwick  v.  Stanton^  14  N.  Y.  289.)  Later, 
in  Fowler  v.  Callan  (102  N.  Y.  395),  this  court,  Judge  Finch 
writing,  said  :  "  It  does  not  affect  the  validity  of  the  contract 
between  the  attorney  and  his  client  that,  measured  by  the  old 
rules  relating  to  champerty  and  maintenance,  it  would  have 
fallen  under  their  condemnation,  for  neither  doctrine  now 
prevails  except  so  far  as  preserved  by  our  statutes." 

The  only  statutes  in  this  state  relating  to  the  subject  of 
champerty  or  maintenance  now  in  force  are  to  be  found  in 
sections  73  and  74  of  the  Code  of  Civil  Procedure.  Section 
73  prohibits  an  attorney  or  counselor  from  buying  a  claim 
with  the  intent  and  for  the  purpose  of  bringing  an  action 
thereon,  while  section  74  reads  as  follows : 

"  An  attorney  or  counselor  shall  not,  by  himself,  or  by  or  in 
the  name  of  another  person,  either  before  or  after  action 
brought,  promise  or  give,  or  procure  to  be  promised  or  given, 
a  valuable  consideration  to  any  person,  as  an  inducement  to 
placing,  or  in  consideration  of  having  placed,  in  his  hands,  or 
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• 

in  the  hands  of  another  person,  a  demand  of  any  kind,  for  the 
purpose  of  bringing  an  action  thereon.  But  this  section  does 
not  apply  to  an  agreement  between  attorneys  and  counselors, 
or  either,  to  divide  between  themselves  the  compensation  to 
be  received." 

It  will  be  observed  that  tliis  statute  does  not  provide  that 
such  a  contract  shall  be  wholly  void,  nor  does  it  in  terms  pur- 
port to  operate  upon  a  layman  who  may  be  persuaded  to  pro- 
cure business  for  an  attorney  because  of  the  latter's  promise  to 
divide  the  profits  with  him.  Its  prohibition  is  directed  against 
the  attorney  and  counselor,  who  is  an  officer  of  the  court,  and 
the  very  next  section  (76)  provides  that  "an  attorney  and 
counselor  who  violates  either  of  the  last  two  sections  is  guilty 
of  a  misdemeanor."  Here  again  we  note  that  the  penalty 
inflicted  is  upon  the  attorney  and  counselor  alone  and  not 
upon  his  accomplice  or  possibly  intended  victim. 

But  defendant  urges  that,  notwithstanding  the  language  of 
the  statute  is  applicable  to  an  attorney  and  counselor  alone, 
nevertlielcss  the  contract  upon  which  plaintiff  relies  was,  so 
far  as  defendant  is  concerned,  a  prohibited  contract,  and,  there- 
fore, the  courts  will  not  aid  either  party  to  the  contract  as 
against  the  other,  but  will  leave  them  in  whatever  predicament 
they  may  find  themselves  at  the  time  one  or  the  other  of  the 
parties  seeks  the  assistance  of  the  courts. 

This  is  undoubtedly  the  rule  where  the  parties  to  the  con- 
tract are  in  pari  delicto  as  well  as  particeps  criminisy  but  it 
was  long  ago  held  in  this  state,  in  a  very  careful  opinion  writ- 
ten by  Judge  Selden  in  Tracy  v.  Talrruige  (14  N.  Y.  162), 
that  the  court  will,  under  certain  circumstances,  relieve  a  party 
to  a  contract  which  the  other  party  was  prohibited  by  statute 
from  making.  The  principles  established  in  that  case  have 
been  frequently  indorsed  and  never  challenged  in  this  court, 
and  are  applicable  to  the  situation  presented  by  this  complaint. 

In  that  case  the  North  American  Trust  and  Banking  Co. 
had,  in  violation  of  its  charter,  issued  and  delivered  its 
promissory  notes.  The  effect  of  the  contract  was  held  to  have 
been  the  same  as  if  the  issuing  of  the  notes  had  been  specifi- 
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cally  prohibited  under  a  penalty.  The  bank  attempted  to 
avoid  payment  on  the  ground  that  the  contract  being  prohibited 
by  statute  was  illegal,  and  therefore,  non-enforceable.  The 
court,  after  a  very  careful  review  of  the  authorities,  pointed 
out  that  where  the  contract  is  malum  in  sCj  thus  involving 
moral  turpitude  or  violating  some  principle  of  public  policy, 
the  courts  will  in  no  case  interfere  to  relieve  either  party  from 
any  of  its  consequences.  But  where  the  contract  is  merely 
^mAilum  prohibitum  the  court  will  interfere  if  the  guilt  rests 
chiefly  upon  one,  although  both  have  participated  in  the  ille- 
gal act.  "  The  maxim  (said  Judge  Selden)  ex  dolo  m^aXo  non 
oratur  actio  is  qualiiied  by  another,  viz.,  in  pari  delicto 
melior  eat  conditio  defendentis.  Unless,  therefore,  the  parties 
are  in  pa/ri  delicto  as  well  as  particepa  criminis,  the  courts, 
although  the  contract  be  illegal,  will  afford  relief  where  equity 
requires  it  to  the  more  innocent  party." 

In  that  case  the  court  reached  the  conclusion  that  while  the 
other  party  to  the  contract  with  the  bank  was  a  party  to  a 
contract  made  in  violation  of  statute,  nevertheless  it  was  not 
equally  culpable  with  the  bank,  and,  therefore,  was  entitled  to 
the  assistance  of  the  court  to  relieve  it.  Judge  Selden  care- 
fully considered  the  question  whether  both  parties  to  the  con- 
tract were  to  be  regarded  not  only  as  particeps  criminisy  but 
also  in  pari  delicto.  He  then  cited  Jacques  v.  Oolightly  (2 
W.  B.  1073)  —  which  was  an  action  brought  to  recover  back 
money  paid  for  insuring  lottery  tickets,  the  defendant  having 
kept  an  office  for  insurance  contrary  to  statute  —  wherein  it 
was  urged  that  the  plaintiff  being  particeps  criminis  and 
having  knowingly  transgressed  the  public  law,  was  not  entitled 
to  relief.  The  action  was  sustained,  however,  by  a  unanimous 
court,  Blaokstone,  J.,  saying,  "  These  lottery  acts  differ  from 
the  stock  jobbing  act  of  7  Geo.  II,  Ch.  8,  because  there  both 
parties  are  made  criminal  and  subject  to  penalties."  Judge 
Selden  then  said :  "  The  rule  here  suggested  for  determining 
whether  the  parties  are  in  pari  delicto  seems  reasonable  and 
just.  There  are,  undoubtedly,  other  cases  in  which  the  parties 
are  not  equally  guilty ;  but  it  is  safe  to  assume  that  whenever 
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the  statute  imposes  a  penalty  upon  one  party  and  none  upon 
the  other,  they  are  not  to  be  regarded  as  par  delictum.^^ 
This  statement  by  the  learned  judge  was  followed  by  the  con- 
sideration of  many  authorities  in  England  and  in  this  country, 
every  one  of  which  tended  to  support  the  test  applied  by  the 
court  for  the  purpose  of  determining  whether  the  parties  were 
iit  pari  delicto. 

The  application  of  that  test  to  this  case  establishes  the 
plaintiff's  right  to  recover,  for  this  statute  was  leveled  against 
attorneys  and  counselors,  to  the  ranks  of  which  this  defendant 
belonged,  and,  therefore,  it  operated  directly  upon  hinj,  but 
did  not  in  terms  prohibit  plaintiff  from  nmkin^  such  a  con- 
tract ;  therefore,  it  must  be  held  upon  the  authority  of  Tracy 
V.  Tahnage  {suprci)  and  the  many  cases  cited  there,  that  this 
plaintiff  is  not  in pa7*i  delicto  with  the  defendant,  and,  hence, 
the  courts  may  interfere  in  his  behalf.  And,  clearly,  the 
courts  should  do  so,  for,  according  to  the  complaint  it  appears 
that  his  customers  consented  that  he  should  make  an  arrange 
nient  with  an  attorney  by  which  a  share  of  the  profits  result- 
ing should  go  to  him,  and  as  the  proceedings  were  to  be  insti- 
tuted in  the  United  States  courts,  or  before  some  department 
of  the  United  States  government,  it  was  not  necessary  that  lie 
should  employ  one  who  was  an  attorney  and  counselor  at  law 
in  the  courts  of  this  state,  against  whom  the  statutes  of  this 
state  would  operate,  but  instead  he  might  have  employed 
attorneys  and  counselors  in  the  United  States  courts  who 
were  not  members  of  the  bar  of  this  state,  in  which  event 
our  statute  would  not  have  operated  on  either  party  to  the 
contract. 

The  complaint  does  not  allege  that  defendant  is  an  attorney 
and  counselor  at  law  of  this  state,  and  the  demurrer  might 
well  be  overruled  upon  that  ground ;  but  we  have  preferred 
to  rest  our  decision  upon  the  broader  ground  that  this  defend- 
ant cannot  invoke  his  violation  of  law  for  the  purpose  of 
retaining  moneys  which  he  agreed  plaintiff  should  have,  and 
but  for  which  agreement  would  not  have  come  into  defend- 
ant's possession. 
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The  doctrine  of  Tracy  v.  Talmage  (supra),  so  far  as  appli- 
cable to  this  case,  lias  since  been  followed  in  a  number  of 
well-considered  cases,  such  as  Curtis  v.  Lea/oitt  (15  N.  Y.  1) ; 
SackeU's  Harhor  Bank  v.  Codd  (18  N.  Y.  240) ;  De  Groff  v. 
American  Linen  Thread  Co.  (21  N.  Y.  124),  and  Oneida 
Bank  v.  Ontario  Bank  (21  N.  Y.  490). 

Our  attention  has  not  been  called  to  any  authorities  in  this 
court  criticising  in  anywise  the  position  taken  in  Tracy  v. 
Talmage  {supra).  Leonard  v.  Poole  (114  N.  Y.  371)  is  a 
very  different  case,  for  the  persons  interested  in  those  trans- 
actions were  all  of  them,  under  the  statutes  of  this  state, 
engaged  in  a  conspiracy  to  commit  an  act  injurious  to  trade 
or  commerce,  and  the  contract  under  which  they  were  pro- 
ceeding was  malum  in  se,  and,  hence,  presented  a  situation  in 
which  the  courts  would  refuse  relief  to  any  of  the  parties  to 
it,  as  was  said  in  Tracy  v.  Talmage. 

The  same  is  true  of  Goodrichv.  Houghton  (134  N.  Y.  115), 
for  there  the  plaintiff  and  defendant  had  jointly  purchased  a 
lottery  ticket,  which  purchase  was  forbidden  by  law. 

The  judgments  below  should  be  reversed,  with  costs  in  all 
the  courts,  the  demurrer  overruled  and  the  defendant  allowed 
to  answer  within  twenty  days  on  payment  of  costs. 

Gray,  O'Brien,  Bartlett,  Haipht,  MAR'nN  and  Vann, 
JJ.,  concur. 

Judgment  reversed,  etc. 


The  Village  of  Tonawanda,  Appellant,  v.  Harriet  Price 

et  ah.  Respondents. 

1.  Villages  —  Public  Improvements  —  Notice  —  Hearing  of 
Objections  —  Deed  Curing  Defect.  Notice  of  a  meeting  of  village 
trustees  to  bear  objections  to  a  proposed  street  improvement  is  not 
insufficient  because  specifying  the  "usual"  place  of  meeting  of  the 
board  instead  of  designating  accurately  the  particular  place  of  meeting, 
Tvhere  there  is  a  council  chamber  in  which  they  usually  meet,  since  it  is 
fair  to  assume  that  in  a  country  village  pei-sons  interested  in  such  pro- 
ceedings could  not  be  mislead  by  the  general  character  of  the  uotice;  and, 
even  if  defective,  it  is  a  mere  irregularity  which  is  cured  by  the  delivery 
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of  a  tax  deed  of  premises  assessed  for  the  improvement,  under  chapter 
191  of  the  Laws  of  1892,  relating  to  public  improvements  in  the  vilUge 
of  Tonawanda,  and  providing  by  section  7  that  the  deed  sliall  be  conclu- 
sive evidence  that  the  proceedings  were  regular  and  valid. 

2.  Notice  of  Sale  —  Newspaper  ts  Published  Where  First  Issued. 
A  newspaper  completely  prepared  for  distribution  in  one  village  is  not  pub- 
lished in  aa  entirely  independent  nearby  village,  although  dated  at  both 
villages  and  brought  over  from  the  place  of  preparation  and  mailed  in  the 
other  village  for  subscribers  there,  within  the  meaning  of  a  statute  requir- 
ing the  publication  of  the  notice  of  sale  of  lands  for  public  improvement 
assessments  in  a  newspaper  published  in  such  village,  and.  if  there  be 
none,  in  a  newspaper  published  in  the  county  and  circulating  in  the  vil- 
lage, since  the  place  where  a  paper  is  first  issued — given  to  the  public 
for  circulation  —  and  not  the  place  where  it  is  subsequently  distributed, 
is  to  control  in  determining  the  place  of  its  publication. 

8.  Regularftt.  An  objection  to  the  regularity  of  the  proceedings  of 
a  board  of  village  trustees  for  the  improvement  of  a  street,  on  the  ground 
that  the  act  authorizing  such  proceedings  gives  the  power  to  the  village 
trustees  and  not  to  the  board  of  trustees,  will  not  be  sustained,  where  the 
act  sought  to  confer  a4ditional  powers  upon  an  existing  board  of  trustees. 

4.  Meeting  of  I^rusteeb  —  Notice  to  Mehbers — Adjournxent. 
Further  notice  to  village  trustees  of  a  meeting  at  which  a  public  improve- 
ment is  ordered  is  unnecessary,  where  such  meeting  is  in  pursuance  of  a 
regularly  taken  adjournment  of  a  preceding  meeting  at  which  such 
improvement  was  considered  and  at  which  all  the  trustees  were  present 
so  that  they  knew  the  time  and  place  of  adjournment. 

ViL  of  Tonawanda  v.  Priee^  57  App.  Div.  ©85,  reversed. 

(Argued  May  15,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  14,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Narmom  D.  Fish  for  appellant.  The  power  to  make  the 
improvement  and  impose  the  assessment  was  conferred  upon 
the  board  of  trustees  and  not  on  the  trustees  alone  exclusive 
of  the  president.  {Smith  v.  People^  47  N.  Y.  330 ;  PeopU 
v.  Lacomhe,  99  K.  T.  43.)    The  meeting  of  April  27,  1892, 
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at  which  the  improvement  was  ordered,  was  regularly  had  and 
the  absent  trnstee  had  due  notice  thereof.     (Dillon  on  Mun. 
Corp.  [4th  ed.]  §  28 ;  Skadding  v.  Lovant^  5  L.  &  Eq.   16 ; 
People  V.  RocheBteVy  5  Lans.   15 ;  Bank  v.  Dandridge^   13 
Wheat.  70 ;  Peterborough  v.  LancoBter^  14  N.  H.  382.)     The 
notice  of  sale  was  properly  published  in  the  Buffalo  Courier, 
{Le  Hoy  v.  Jamisouj   3  Sawy.  386;  Haskell  v.  JSartieity 
34  Cal.  281.)     The  deed  sufficiently  recited  the  proceedings 
in  ordering  the  improvements  and  making  the  assessment. 
{Chamberlain  v.  Taylor^  34  Ilun,  24;  People  v.  Haupt^  104 
N.  Y.  377;  Blackwell  on  Tax  Titles  [5th  ed.],  §  774.)    The 
statute  makes  the  deed  conclusive  evidence  of  the  regularity 
and  validity  of  the  proceedings  in  ordering  the  improvement 
and   making  the  assessment,   except    jurisdictional  defects. 
{Ensign  v.  Barae^  107  N.  Y.  329 ;  Joslyn  v.  Rockwell^  128 
N.  Y.  334.)    The  statute,  in  so  far  as  it  makes  the  deed  con- 
clusive  evidence   of    the    regularity   and   due   performance 
of  everything  except  jurisdictional  defects,  is    constitutional 
and  valid.     {McCready  v.  Sexton^  29  Iowa,  356 ;  Meigs  v. 
RobertSy    162   N.  Y.    371 ;    Robinson   v.  Bank^  48    Iowa, 
358 ;   Martin  v.   Cole^  38  Iowa,  141 ;  Kelly  y.   Rewell^  20 
Fed.  Eep.  364 ;   Raley  v.  Ouinn^  76  Mo.  270 ;   Cooley  on 
Taxn.  522 ;  Cooley  on  Const.  Lim.  371 ;  Mart  v.  Hawthorn^ 
30  Fed.  Rep.  585 ;  Smith  v.  City  of  Buffalo,  90  Hun,  118 ; 
Allen  V.  Armstrong,  16  Iowa,  508 ;  Scofield  v.  McDonald,, 
47  Iowa,  129.)     If  the  notice  of  meeting  to  consider  objections 
to  the  improvement  was  insufficient  because  it  did  not  suffi- 
ciently state  the  place  of  meeting,  it  was  an  irregularity  and 
not  a  jurisdictional  defect  and  is  cured  by  the  conclusive 
character  of  the  deed.     ( Williams  v.  Bd,  of  Suprs.,  122  U. 
S.  154  ;  People  v.  Turner^  117  N.  Y.  227 ;  Blackwell  on  Tax 
Titles  [2d  ed.],  §  130 ;  People  ex  rel,  v.  Pitt,  169  N.  Y.  527.) 
If  the  notice  of  intention  to  make  the  improvement  was  not 
published  in  a  newspaper  printed  in  Tonawanda,  a^  required 
by  the  statute,  but  in  a  newspaper  printed  in  the  village  of 
North  Tonawanda,  it  was  an  irregularity,  not  a  jurisdictional 
defect,  and  is  cured  by  the  conclusive  evidence  of  the  deed, 
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{Ensign  v.  Barse^  107  N.  Y.  329 ;  McCready  v.  Sextan^  29 
Iowa,  389 ;  People  v.  Turner^  145  N.  Y.  451 ;  Marsh  v.  N. 
P.  Asm,,  25  App.  Div.  48  ;  Stuart  v.  Palmer,  74  N.  Y.  183 ; 
Matter  of  De  Puyster,  80  N.  Y.  565 ;  Spencer  v.  Merchanty 
125  U.  S.  356 ;  Paulsen  v.  Portland,  149  U.  S.  30  ;  Black- 
well  on  Tax  Titles,  §  299  ;  State  v.  Bungen^  41  N.  J.  L.  103 ; 
State  V.  Ilelmer,  2  Penn.  St.  1059.) 

Fred  J.  Bla^kmon  for  respondents.  The  power  to  make 
the  improvement  and  impose  the  assessment  was  given  to 
the  trustees  of  the  village  of  Tonawanda,  not  to  the  board  of 
trustees.  {Powell  v.  Tuttle,  3  N.  Y.  396  ;  People  ex  rel.  v. 
Walker,  23  Barb.  304.)  The  board,  making  the  first  install- 
ment payable  "  forthwith,"  not  only  changed  the  time  of  pay- 
ment of  the  first  installment,  but  fixed  no  other  definite 
time  of  payment.  {Bennett  v.  jT.  Ins,  Co,,  67  N.  Y.  274.) 
The  notice  of  sale  was  not  published  in  a  newspaper  published 
in  such  village  as  required  by  the  statute.  {Pickets  v.  ViL 
of  Hyde  Park,  85  111.  110.) 

Babtlett,  J.  This  is  an  action  of  ejectment  to  recover  the 
possession  of  real  estate,  located  in  the  village  of  Tonawanda, 
under  a  tax  title. 

The  plaintiff  is  a  municipal  corporation  in  the  county  of 
Erie,  organized  under  the  general  act  for  the  incorporation  of 
villages,  passed  in  the  year  1870,  and  the  acts  amendatory 
thereof. 

The  legislature  in  1892  (Laws  of  1892,  chap.  191)  enacted 
"  An  act  authorizing  the  village  of  Tonawanda,  Erie  county, 
to  take  lands  necessary,  and  to  lay  out  and  improve  or  alter 
and  improve  public  parks,  grounds,  streets,  lanes,  alleys  and 
places  therein." 

Under  this  act  the  plaintiff,  in  the  year  1892,  paved  Main 
street  in  the  village  of  Tonawanda  and  assessed  a  portion  of 
the  expense  upon  abutting  property. 

The  defendants  were  abutting  ownere  and  their  property 
was  duly  assessed  in  the  year  1893.     The  assessment  not  being 
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paid  in  the  year  1896  the  property  was  sold  under  the  pro- 
visions of  this  act,  and  in  due  time  a  deed  was  executed  to  the 
plaintiff. 

This  action  was  defended  upon  various  grounds,  the  learned 
trial  judge  resting  his  decision  upon  two  of  them  only,  as  fol- 
lows :  (1)  The  failure  to  specify  the  particular  place  where 
the  trustees  of  the  village  would  meet  on  May  10th,  1892, 
pursuant  to  the  resolution  adopted  by  them  on  April  27th, 
1892,  to  hear  and  consider  objections  to  the  proposed  improve- 
ment in  the  notice  of  such  meeting.  (2)  That  the  Tona 
wanda  Herald  was  published  in  the  village  of  Tonawanda 
when  the  notice  of  sale  on  June  18th,  1896,  was  published  in 
the  Buffalo  Courier. 

As  to  the  first  ground,  the  notice  of  this  meeting  was  to  the 
effect  that  the  board  would  meet  to  hear  persons  interested  in 
the  improvement  at  the  visual  place  of  meeting  of  the  board 
of  trustees  on  the  10th  day  of  May,  1892,  at  7  :  30  o'clock  in 
the  evening,  to  consider  such  objections,  etc. 

The  specific  ground  of  objection  is  that  the  notice  should 
have  indicated  accurately  the  building  and  place  in  which  the 
meeting  would  be  held. 

Xo  testimony  is  printed  in  this  record,  both  parties  stand- 
ing on  the  findings  which  are  in  the  form  of  findings  of  fact 
and  conclusions  of  law. 

It  appears  from  the  findings  that  in  another  notice  served, 
the  validity  of  which  is  not  now  questioned,  the  trustees  met 
at  the  council  chamber  in  the  post  otKce  building. 

From  the  fact  that  there  was  a  council  chamber,  in  which 
the  board  of  trustees  met,  it  is  fair  to  assume  that  in  a  country 
village  persons  interested  in  these  proceedings  could  not  be 
misled  by  the  general  character  of  the  notice.  Even  if  the 
notice  is  to  be  regarded  as  defective,  it  is  a  mere  irregularity, 
which  was  cured  by  the  delivery  of  the  deed  given  under  the 
tax  sale  to  the  plaintiff. 

The  act  of  1892  provides,  in  section  seven,  that  the  deed 
"  shall  be  conclusive  evidence  that  the  proceedings  were  regu- 
lar and  valid." 
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It  is  undoubtedly  true  tliat  the  legislature  would  have  no 
power  to  provide  that  the  deed  should  cure  jurisdictional 
defects,  but  it  is  a  common  form  of  legislation  to  validate 
irregularities  at  the  close  of  lengthy  and  complicated  statutory 
proceedings. 

We  are  of  opinion  that  this  notice  was  sufficient. 

As  to  the  second  ground,  that  publication  of  ihe  notice  of 
sale  on  June  18th,  1896,  was  made  in  the  Buffalo  Courier^ 
while  the  act  of  1892  required  it  to  be  printed  in  a  paper  pub- 
lished in  the  village  of  Tonawands,  if  there  was  one,  is  invalid 
on  the  ground  that  such  paper  was  published  in  the  village  of 
Tonawanda. 

The  notice  of  April  27th,  1892,  for  persons  interested  to 
appear  before  the  board  of  trustees  and  make  objections,  if 
they  had  any,  to  the  improvement,  was  published  in  a  paper 
called  the  Tonawanda  Herald.  At  that  time  this  paper  was 
published  in  the  village  of  Tonawanda.  In  1896,  when  it 
became  necessary  to  publish  the  notice  of  sale,  the  situation 
was  n«at€rially  changed  in  regard  to  the  place  in  which  this 
newspaper  was  published. 

Tl:3  finding  on  this  point  in  substance  is,  that  prior  to  the 
time  of  this  publication  the  Tonawanda  Herald  had  discon- 
tinued its  business  in  the  village  of  Tonawanda  and  removed 
all  type  and  forms  to  North  Tonawanda,  which  is  no  part  of 
the  village  of  Tonawanda,  and  having  a  separate  post  office. 
The  papers  for  the  village  of  Tonawanda  subscribers  were 
brought  over  from  North  Tonawanda  and  mailed  in  the  village. 

It  is  further  found  as  follows :  "  Said  newspaper  was  dated 
at  both  Tonawanda  and  North  Tonawanda,  but  the  newspaper 
was  completely  prepared  for  distribution  in  North  Tonawanda." 

The  trial  court  held  that  notwithstandino^  these  facts  the 
pajKjr  was,  as  matter  of  law,  published  in  the  village  of  Tona- 
wanda, and  the  notice  of  sale  should  have  been  published 
therein  and  not  in  the  Buffalo  Courier. 

We  are  of  opinion  that  this  decision  was  erroneous,  and  tliat 
the  newspaper  in  question  was  not,  as  matter  of  law,  published 
in  the  village  of  Tonawanda. 
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This  point  was  decided  in  Leroy  v.  Jamison  (3  Saw.  386, 
9th  circuit),  in  an  opinion  written  by  Mr.  Justice  Field  of 
the  United  States  Supreme  Court  Tliat  was  an  action  to 
recover  the  possession  of  certain  real  property  in  tlie  county 
of  Santa  Barbara.  The  statute  required  that  a  certain  notice 
must  be  published  in  a  paper  where  the  place  of  its  publica- 
tion was  nearest  the  land  involved  in  the  litigation.  It  was  as 
matter  of  fact  published  in  a  paper  called  the  Santa  Barbara 
Gazette.  It  appeared  that  this  paper  was  printed  in  the  city  of 
San  Francisco,  several  hundred  miles  distant  from  the  county 
of  Santa  Barbara,  and  was  sent  down  into  that  county  for  dis- 
tribution. It  was  held  that  the  place  where  a  paper  is  first 
issued,  that  is,  given  to  the  public  for  circulation,  and  not  the 
place  where  it  is  subsequently  distributed,  is  to  control  in 
determining  where  it  is  published. 

Mr.  Justice  Field  said :  '^  In  one  sense,  a  paper  is  pub- 
lished in  every  place  where  it  is  circulated,  or  its  contents  are 
made  known.  But  it  is  not  in  that  general  sense  that  the 
language '  place  of  publication '  in  the  statute  is  used.  That 
language  refers  to  the  particular  place  where  the  paper  is  first 
issued,  that  is,  given  to  the  public  for  circulation.  Nearly  all 
the  great  dailies  published  in  the  city  of  New  York  are  dis- 
tributed in  different  parts  of  the  country.  Large  packages  of 
these  papers  are  daily  made  up  and  immediately  transmitted  to 
California,  where  the  packages  are  opened  and  the  papers 
distributed.  A  large  number  of  them  in  this  mode,  no  doubt, 
find  their  way  to  the  county  of  Santa  Barbara ;  yet  it  would 
do  violence  to  our  apprehension  of  the  term  to  say  that  these 
papers  are  published  in  Santa  Barbara  in  the  sense  of  the 
statute.  No  one  so  understands  the  term  in  ordinary  par- 
lance and  it  is  not  used  in  the  statute  in  any  technical  sense." 

We  regard  this  as  a  correct  exposition  of  the  law  of  publi- 
cation, and  hold  that  the  notice  of  sale,  as  published  in  tlie 
Buffalo  Courier^  was  regular. 

There  were  seven  other  grounds  taken  at  the  trial  attacking 
the  regularity  of  these  proceedings.  We  do  not  deem  it 
necessary  to  discuss  them  in  detail.    We  have  given  them 
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careful  examination  and  are  of  opinion  that  the  proceedings 
must  be  sustained. 

A  number  of  these  grounds  were  exceedingly  technical, 
showing  that  the  defendants  were  seeking  to  defeat  in  this 
way  what  seems  to  have  been  the  exercise  of  ordinary  powers 
vested  in  the  village  authorities  to  pave  the  streets  and  make 
other  improvements  necessary  in  the  interests  of  the  community. 

The  first  ground  of  objection  was  that  the  act  of  1892  gave 
the  power  to  proceed  thereunder  to  the  village  trustees  and 
not  to  the  board  of  trustees.  The  act  sought  to  confer  addi- 
tional powers  upon  an  existing  board  of  trustees,  and  while  it 
might  have  been  more  accurately  worded,  the  court  having 
power  to  construe  the  statute  would  not,  under  the  circum- 
stances, sustain  an  objection  of  this  character. 

The  second  objection  is  to  tlie  effect  that  all  the  trustees  did 
not  attend  the  meeting  held  on  April  27,  1892,  when  the 
improvement  was  ordered,  and  no  proof  was  made  that  a 
notice  of  such  meeting  had  been  given  to  the  absent  trustees. 

It  appears  that  one  trustee  was  absent  from  this  meeting, 
but  it  is  also  found  that  on  April  19th,  1892,  all  the  trustees 
were  present  at  a  meeting  when  the  matter  of  the  improve- 
ment was  under  consideration,  and  that  meeting  was  adjourned 
to  April  26th,  1892,  where  the  matter  of  improvement  was 
further  considered,  all  being  present,  and  a  further  adjourn- 
ment taken  until  the  evening  of  April  27th,  1892. 

All  the  trustees  being  present  at  a  regular  meeting, j^'here 
a  given  subject  is  under  consideration,  and  an  adjournment 
having  been  regularly  taken  until  a  future  evening,  no  further 
notice  is  necessary  to  the  trustees.  The  object  of  the  notice 
is  to  apprise  the  trustees  of  the  time  and  place  of  the  meeting, 
and  if  they  are  already  possessed  of  this  information  a  further 
notice  is  uncalled  for. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O^Brien^  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc 
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The  People  op  the  State  op  New  York,  Respondent,  v, 

John  Most,  Appellant. 

1.  Appeal  —  When  Interpretation  op  Seditious  Publication  a 
Question  op  Law.  So  far  as  the  meaoing,  intent  and  effect  of  an  alleged 
seditious  publication  involves  a  question  of  fact  the  Court  of  Appeals  is 
concluded  by  the  concurrent  action  of  the  courts  below;  but  the  simple 
interpretation  of  the  paper  without  regard  to  extraneous  facts  presents  a 
reviewable  question  of  law. 

2.  Adoption  by  Publi&hbr.  One  who  publishes  a  seditious  article, 
even  if  written  by  another,  in  such  a  manner  as  to  make  it  appear  that 
his  own  sentiments  are  expressed  thereby,  adopts  it  and  is  liable  for  the 
consequences  resulting  therefrom. 

3.  Publication  op  Article  Advocating  Revolution  and  Murder 
Endangers  the  Public  Peace  —  Penal  Code,  §  675.  The  publication 
of  an  article  which  instigates  revolution  and  murder;  which  suggests  the 
persons  to  be  murdered  through  the  positions  occupied  and  the  duties 
performed  by  them;  which  advises  all  to  discharge  their  duty  to  the 
human  race  by  murdering  those  who  enforce  the  law;  which  denounces 
those  who  spare  the  ministers  of  public  justice  as  guilty  of  a  crime 
against  humanity,  and  which  names  poison  and  dynamite  as  the  agencies 
to  be  used  to  murder  and  destroy,  necessarily  endangers  the  public  peace, 
and  its  publisher  is  guilty  of  a  misdemeanor  under  section  675  of  the 
Penal  Code,  providing  that  "a  person  who  willfully  and  wrongfully 
commits  any  act  which  seriously  *  *  *  endangers  the  public  p>eace 
*  *  *  for  which  no  other  punishment  is  expressly  prescribed  by  this 
Code,  is  guilty  of  a  misdemeanor." 

4.  Constitutional  Law  —  Seditious  Publications  not  Protected 
BY  Guaranty  op  Freedom  of  Speech  or  op  the  Press.  The  publisher 
of  such  an  article  is  not  protected  by  section  8  of  article  1  of  the  Constitu- 
tion, providing  that  **  every  citizen  may  freely  speak,  write  and  publish  his 
sentiments  on  all  subject-s,  being  responsible  for  the  abuse  of  that  right; 
and  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or 
of  the  press,"  since  that  section  protects  the  liberty,  not  the  licentiousness 
of  the  press,  and  no  restraint  is  thereby  imposed  upon  the  power  of  the 
legislature  to  punish  the  publication  of  matter  which  is  injurious  to 
society  according  to  the  standard  of  the  common  law. 

Pe<^  V.  Most,  71  App.  Div.  160,  affirmed. 

(Argued  May  26,  1902;  decided  June  10,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
16,  1902,  which  affirmed  a  judgment  of  the  Court  of  Special 
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Sessions  of  the  city  of  New  York  convicting  the  defendant  of 

a  misdemeanor. 

'   The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Morris  HUlquit  for  appellant.  The  conviction  of  the 
defendant  cannot  be  snstained  under  the  Constitution  of  the 
state.  (Cooley  on  Const.  Law  [3d  ed.],  300,  302  ;  Cooley  on 
Const.  Lim.  518;  McGuUoch  v.  Maryland^  A:  Wheat.  327; 
2  Bish.  on  Crim.  Law,  811 ;  De  Hart  v.  People^  26  Hun, 
396.)  The  publication  of  the  article  did  not  openly  outrage 
the  public  decency.  (Bish.  on  Stat.  Crimes,  §  717;  Bicknell 
Crim.  Pro.  448,  449 ;  PecypU  v.  MuUer,  96  N.  Y.  408.)  The 
publication  of  the  article  did  not  constitute  an  oSense  under 
section  675  of  the  Penal  Code.  {PeqpU  v.  Knotty  156  N.  Y. 
302.)  The  publication  of  the  article  was  not  a  punishable 
offense  under  the  law.  (  Ware  v.  Circuit  Jvdge^  75  Mich. 
488.) 

WiUiam  Travers  Jerome^  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent.  The  murderous  utter- 
ances in  the  article  constitute  a  breach  of  the  peace.  {People 
V.  Most,  128  K  Y.  108;  1  Bish.  on  Crim.  Law,  §  539; 
People  V.  Jiidson,  11  Daly,  1  ;  Reg.  v.  Vincent,  9  C.  &  P. 
91 ;  Reg.  v.  Neale,  9  C.  &  P.  431 ;  Wise  v.  Dwinhig,  18  L. 
T.  Rep.  85 ;  Davis  v.  Burgess,  52  Am.  Rep.  828 ;  4  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  902;  4  Black.  Comm.  142; 
King  v.  People,  83  N.  Y.  587 ;  PeopU  v.  MuUer,  96  N.  Y. 
408 ;  People  v.  Thompson,  97  N.  Y.  313 ;  Matter  of  Neagle, 
135  U.  S.  1.)  Defendant  was  properly  convicted  under  sec- 
tion 675  of  the  Penal  Code.  {People  v.  Most,  128  N.  Y. 
108.)  The  defendant  Host's  constitutional  rights  to  freedom 
of  speech  or  of  the  press  have  not  been  invaded.  {People  v. 
Most,  128  N.  Y.  108;  Cooley  on  Const.  Lim.  [6th  ed.]  516; 
People  V.  Croswell,  3  Johns.  Cas.  337 ;  Ar^iold  v.  Clifford, 
2  Sumn.  238 ;  Ex  parte  Jackson,  96  U.  S.  727 ;  Exi  parte 
Rapier,  143  F.  S.  110 ;  U,  S,  v.  Harmon,  45  Fed.  Rep.  414 ; 
60  Fed.  Rep.  921 ;  State  v.  Blair,  92  Iowa,  28 ;  MaU^  of 
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Banks,  56  Kans.  242 ;  State  v.  Van  Wye,  136  Mo.  227 ;  State 
V.  McKee,  73  Conn.  18.) 

Vann,  J.  The  defendant  was  convicted  ot  violating  sec- 
tion 675  of  the  Penal  Code,  in  that  on  the  7th  of  September, 
1901,  at  the  city  of  New  York,  he  willfully  and  wrongfully 
committed  an  act  which  seriously  endangered  the  public  peace. 

He  was  tlie  publisher  of  a  weekly  newspaper  called  the 
"  Freiheit,"  and  the  wrongful  act  consisted  in  the  publication 
of  an  article  in  that  paper  advocating  and  advising  revolution 
and  murder.  The  defendant  admitted  the  publication  of  the 
article,  but  testified  that  it  was  written  by  one  Carl  Heinzen 
and  first  appeared  fifty  years  ago  in  a  paper  called  the 
"  Pioneer,"  published  in  Boston.  He  further  testified  that  he 
published  the  article  on  the  same  day  that  President  McEinley 
was  shot,  and  that  as  soon  as  he  heard  of  that  event,  ^^  think- 
ing it  might  be  taken  the  wrong  way,  that  some  might  think 
that  it  was  published  for  that  occasion,"  he  "  tried  to  get  the 
copies  back  and  take  it  out  of  circulation." 

The  article  was  very  long,  but  the  following  extracts  will 
suffice  for  the  purpose  of  this  review.  It  was  entitled  "  Mur- 
der vs.  Murder,"  and  the  opening  sentence  is  as  follows :  "  As 
Heinzen  said,  nearly  fifty  years  ago  (this  is  true  even  to-day) 
there  are  various  technical  expressions  for  the  important 
manipulation  by  which  one  human  being  destroys  the  life  of 
another."  Various  definitions  of  murder  follow,  and  it  is 
stated  that  the  purpose  of  murder  is  always  the  same,  '^  the 
destruction  of  a  life  that  is  hostile  or  a  hindrance."  It  is  then 
declared  in  substance  that  as  ''the  dominant  barbarism," 
meaning  constituted  authority,  punishes  murder  by  murder, 
"  humanity  is  forced  by  necessity  to  use  a  weapon,  to  become 
the  murderess  of  murderers.  If  murder  is  permitted  to  any 
one  person  it  is  also  permitted  to  all,  especially  to  those  who 
practice  it  for  the  purpose  of  destroying  the  professional  mur- 
derers or  the  murderers  by  the  grace  of  God." 

This  ends  the  first  paragraph  of  the  article,  which  continues 
without  quotation  marks,  or  anything  (q  indicate  that  tha 
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remainder  was  written  except  for  the  purpose  of  publication 
in  the ''  Freiheit."  After  a  long  argument  aiming  to  show 
that  all  government  is  founded  on  murder  the  declaration  is 
made :  "  We  have  the  representative  of  murder  before  us  in 
all  forms.  There  they  stand  awaiting  our  judgment  and  our 
decision ;  they  tell  us  with  praiseworthy  decisiveness,  ^  We 
have  murdered,  we  murder  and  we  will  murder  as  long  as  we 
can,  we  will  murder  in  order  to  rule,  just  as  you  must  murder 
in  order  to  become  free.'  No  further  dispute  on  this  ques- 
tion, whether  murder  is  an  inevitable  necessity  —  we  maintain 
it ;  no  further  dispute  over  the  question  whether  it  (murder) 
is  a  right  —  we  practice  it." 

Then  follow,  at  intervals*  sentences  an  paragraphs  of 
which  the  following  are  specimens:  "Does  not  the  whole 
world  still  declare  that  to  be  government,  which  is  nothing 
more  than  murder  dominion  ? " 

"  Humanity,  you  have  lost  your  conscience  or  reason.  You 
recognize  it,  the  victor  (meaning  government)  is  right,  that  is 
to  say,  murder  is  right.  You  can  save  your  conscience  as 
well  as  your  reason  if  you  abolish  murder,  by  turning  it 
against  all  murderers  so  as  to  bring  about  the  fact  that  right 
practices  murder.  Let  murder  be  our  study,  murder  in  every 
form.  In  this  one  word  lies  more  humanity  than  in  all  our 
theories." 

"  The  greatest  of  all  follies  in  the  world  is  the  belief  that 
there  exists  a  crime  against  despots  and  their  myrmidons 
(meaning  public  rulers  and  their  officers  of  justice) ;  they  are 
in  human  society  what  the  tiger  is  among  animals,  to  spare 
them  is  a  crime ;  as  despots  permit  themselves  everything, 
betrayal,  poison,  murder,  etc.,  in  the  same  way,  ^11  this  is  to 
be  employed  against  them.  Yes,  crime  directed  against  them 
is  not  only  right,  but  it  is  the  duty  of  every  one  who  has  an 
opportunity  to  commit  it,  and  it  would  be  a  glory  to  him  if  it 
was  successful." 

"  The  laws  of  despots  are  nothing  but  the  dictates  of  the 
sword,  their  property  is  nothing  less  than  plunder,  their 
punishment  is  nothing  less  tlian  murder  \  UQ  QUQ  can  liecome 
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a  criminal  as  far  as  their  ^  laws '  are  concerned ;  on  their 
mnrder  heads  a  revolutionist  can  only  become  a  liberator  of 
hamanitj.  In  all  struggles  between  reaction  (meaning  gov- 
ernment) and  revolution,  it  goes  without  saying  that  reaction 
is  the  attacking  party,  revolution  is  nothing  more  than  a  neces- 
sary defense.  Murder  as  a  necessary  defense  is  not  only  per- 
missible, but  it  is  sometimes  a  duty  toward  society  when  it  is 
directed  against  a  professional  murderer." 

"  We  know  our  enemies,  we  know  them  all  personally  in 
every  place ;  there  is  absolutely  no  more  excuse  if  they  were 
again  spared.  *  *  *  Let  the  people  execute  the  judg- 
ment. The  way  of  humanity  leads  over  the  summit  of  bar- 
barism. This  is  just  the  law  of  necessity  dictated  by  reaction. 
We  cannot  go  around  it  as  we  do  not  wish  to  renounce  the 
future.  If  we  wish  the  design,  we  must  also  wish  the  means  ; 
if  we  wish  the  life  of  the  peoples,  we  must  wish  for  the  death 
of  their  enemies  ;  if  we  wish  for  humanity,  we  must  wish  for 
murder." 

"We  say  murder  the  murderers,  save  humanity,  through 
blood  and  iron,  poison  and  dynamite." 

Section  675  of  the  Penal  Code  provides,  among  other  things, 
that  "  a  person  who  willfully  and  wrongfully  commits  any  act 
*  *  *  which  seriously  disturbs  or  endangers  the  public 
peace  *  *  *  for  which  no  other  punishment  is  expressly 
prescribed  by  this  Code,  is  guilty  of  a  misdemeanor." 

Two  questions  are  presented  for  decision :  Ist,  did  the 
publication  of  the  article  in  question  constitute  a  crime  under 
section  675  of  the  Penal  Code?  2nd,  did  the  conviction  of 
the  defendant  violate  the  constitutional  guaranty  of  freedom 
of  the  press  ? 

So  far  as  the  meaning,  intent  and  effect  of  the  article 
involve  a  question  of  fact,  we  are  concluded  by  the  concurrent 
action  of  the  courts  below,  but  the  simple  interpretation  of  the 
paper,  without  regard  to  extraneous  facts,  presents  a  question 
of  law  for  us  to  decide.  While  tlie  application  intended,  or 
any  hidden  or  ambiguous  meaning,  which  may  be  discovered 
by  reading  between  the  lines,  or  by  the  aid  of  surrounding 
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circamstances,  may  involve  a  question  of  fact,  tlie  obvious  and 
natural  meaning  is  to  be  determined  as  a  question  of  law. 

If  the  article  advocates  revolution  and  murder,  it  is  not  impor- 
tant that  it  should  have  been  written  by  the  defendant,  but  it 
is  sufficient  if  h^  adopted  the  words  of  another  to  express  his 
wishes.  If  he  intended  to  convey  the  idea  that  the  entire 
article  was  written  by  Heinzen,  he  nevertheless  adopted  it  by 
the  statement  in  parenthesis,  which  was  his  own,  that  "  this  is 
true  even  to-day."  He  thus  indorsed  the  sentiments  expressed 
and  ratified  the  advice  given.  Moreover  tlie  tone  and  tenor 
of  his  statements,  arguments  and  exhortations  apply  to  tlie 
present  time  and  call  for  action  on  the  part  of  his  readers 
without  delay.  The  article  was  published  without  quotation 
marks  and  without  comment,  criticism,  or  dissent,  and  a  fair 
reading  thereof  leaves  the  impression  upon  the  mind  that  only 
the  opening  sentence  or  sentences  were  written  by  Heinzen 
and  that  the  remainder  was  the  work  of  the  publisher.  This 
conclusion  is  strengthened  by  the  internal  evidence  that  the 
writing  was  of  recent  origin,  such  as  the  use  of  the  word 
"  dynamite,"  which  occurs  twice,  yet  that  word  was  not  in  use 
fifty  years  ago  when  Heinzen  is  alleged  to  have  written  his 
dissertation  on  murder.  (Title  Dynamite,  Worcester  Diet, 
ed.  1859 ;  Webster,  ed.  1864 ;  Encyc.  Brit.  ed.  1878 ;  Alden's 
Cyc. ;  Murray's  New  Oxford  Diet. :  Harper's  Book  of  Facts; 
Townsend's  Manual  of  Dates.) 

The  object  of  the  article,  as  we  interpret  it,  was  not  to  criti- 
cize or  discuss  public  officera,  or  public  affairs,  but  to  denounce 
government  as  "  murder  dominion  "  and  to  advocate  the  mur- 
der of  those  who  govern.  While  it  was  written  with  special 
reference  to  rulers  who  wear  crowns,  it  recommends  the  mur- 
der of  all  rulers,  without  exception,  express  or  implied.  The 
argument  is  that  as  the  enforcement  of  law  is  murder,  the 
assassination  of  those  who  enforce  the  law  is  not  only  justi- 
fiable, but  to  spare  them  would  be  a  crime.  It  calls  the  con- 
stituted authorities  murderers,  and  urges  its  readers  to  '^  murder 
the  murderers."  Its  tendency  is  to  incite  and  stimulate  the 
destruction  of  government  and  its  agents  ^^  through  blood  and 
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iron,  poison  and  dynamite."  It  teaches  the  doctrine  that 
government  is  founded  on  murder,  that  all  rulers  are  enemies 
of  the  human  race  and  that  ''crime  directed  against  them  is 
not  only  right,  but  it  is  the  duty  of  every  one  who  has  an 
opportunity  to  commit  it  and  it  would  be  a  glory  to  him  if  it 
was  successful."  The  publisher  exhorts  his  readers  to  "let 
murder  be  our  study,  murder  in  every  form,"  when  directed 
against  those  who  preserve  order  and  enforce  law.  Govern- 
ment is  described  as  "  reaction  "  and  not  only  is  the  murder  of 
those  having  authority  upheld  and  urged,  but  revolution 
against  government  as  "  the  attacking  party  "  is  proclaimed  as 
"  nothing  more  than  necessary  defense." 

Further  analysis  is  unnecessary.  While  the  publication  was 
not  addressed  to  any  one  in  particular,  it  was  impliedly  addressed 
to  the  readers  of  the  "  Freiheit ; "  and  while  it  did  not  urge 
the  murder  of  any  particular  individual,  it  advocated  the  mur- 
der of  all  rulers  and  the  destruction  of  all  government. 

A  publication  which  instigates  revolution  and  murder; 
which  suggests  the  persons  to  be  murdered  through  the  posi- 
tions occupied  and  the  duties  performed  by  them ;  which 
advises  all  to  discharge  their  duty  to  the  human  race  by  mur- 
dering those  who  enforce  the  law;  which  denounces  those 
who  spare  the  ministers  of  public  justice,  as  guilty  of  a  crime 
against  humanity  and  which  names  poison  and  dynamite  as 
the  agencies  to  be  used  to  murder  and  destroy,  necessarily 
endangers  the  public  peace. 

A  breach  of  the  peace  is  an  offense  well  known  to  the  com- 
mon law.  It  is  a  disturbance  of  public  order  by  an  act  of 
violence,  or  by  any  act  likely  to  produce  violence,  or  which, 
by  causing  consternation  and  alarm,  disturbs  the  peace  and 
quiet  of  the  community.  (Barb.  Cr.  L.  219;  Archibald  Cr. 
Pr.  91 ;  Bishop  Cr.  L.  §  533 ;  Clark  &  Marshall,  Law  of 
Crimes,  983  ;  McLean  Cr.  L.  §  1012.)  It  may  be  committed 
by  written  words,  as  a  libel  has  been  indictable  for  time  out 
of  mind  because  it  tends  to  produce  violence;  or  even  by 
spoken  words,  provided  they  tend  to  provoke  immediate 
violence. 
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The  defendant  was  not  charged  with  an  actual  breach  of 
the  peace,  which  is  a  distinct  offense  both  at  common  law  and 
by  statute,  but  with  an  act  alleged  to  seriously  endanger  it. 
The  public  peace  is  in  danger  when  a  breacli  thereof  is  likely 
to  occur  in  the  ordinary  course  of  events.  The  publication 
of  the  defendant  manifestly  tended  toward  this  result,  for  lie 
held  forth  murder  as  a  duty  and  exhorted  his  readers  to  prac- 
tice it  upon  their  rulers.  Wliat  would  be  more  apt  to  alarm 
the  people  and  disturb  the  peace  of  society  ?  If  the  words 
used  by  him  would  not,  what  words  could  ?  As  we  said,  when 
the  defendant  was  before  us  on  another  appeal  involving  a 
somewhat  similar  crime,  "  No  one  can  foresee  the  conse- 
quences which  may  result  from  language  such  as  was  used  on 
this  occasion.  *  *  *  ."  {People  v.  Most,  12S  If.  Y.  lOS, 
115.)  He  not  only  defended  but  advised  the  most  serious 
crime  known  to  the  law.  His  language  was  an  invitation  to 
murder.  He  who  counsels  murder,  becomes  a  murderer  if 
his  advice  is  taken.  Such  advice  given  to  the  3,000  subscribers 
and  to  more  than  that  number  of  readers  of  the  defendant's 
paper,  might  naturally,  as  the  history  of  the  times  shows, 
result  in  violence  and  murder.  The  courts  cannot  shut  their 
eyes  to  the  fact  that  there  are  elements  in  our  population, 
small  in  number  but  reckless  and  aggressive,  who  are  ready  to 
act  on  such  advice  and  to  become  the  assassins  of  those  whom 
the  people  have  placed  in  authority.  The  public  peace  is 
seriously  endangered  when  arguments  are  made  and  advice 
given  which  may  naturally  result  even  in  a  simple  breach  of 
the  peace,  and  when  the  arguments  and  advice  arc  of  such  an 
alarming  and  dangerous  character  as  to  naturally  lead  to  the 
assassination  of  public  officers,  punishment  and  repression  are 
essential  to  the  welfare  of  society  and  the  safety  of  the  state. 
We  think  that  the  act  of  the  defendant  was  a  violation  of  the 
Penal  Code  and  constituted  a  misdemeanor  under  the  section 
cited. 

The  Constitution  of  our  state  provides  that  "  Every  citizen 
may  freely  speak,  write  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that  right ;  and  no 
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law  shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech 
or  of  the  press."     (Art.  I,  §  8.) 

While  the  right  to  publish  is  thus  sanctioned  and  secured, 
the  abuse  of  that  right  is  excepted  from  the  protection  of  the 
Constitution,  and  authority  to  provide  for  and  punish  such 
abuse  is  left  to  the  legislature.  The  punishment  of  those  who 
publish  articles  which  tend  to  corrupt  morals,  induce  crime  or 
destroy  organized  society,  is  essential  to  the  security  of  free- 
dom and  the  stability  of  the  state.  While  all  the  agencies  of 
government,  executive,  legislative  and  judicial,  cannot  abridge 
the  freedom  of  the  press,  the  legislature  may  control  and  the 
courts  may  punish  the  licentiousness  of  the  press.  "The 
liberty  of  the  press,"  as  Chancellor  Kent  declared  in  a  cele- 
brated case,  "  consists  in  the  right  to  publish,  with  impunity, 
truth,  with  good  motives,  and  for  justifiable  ends,  whether  it 
respects  governments,  magistracy  or  individuals."  {People  v. 
Croswellj  3  Johns.  Cas.  336,  393.)  Mr.  Justice  Story  defined 
the  phrase  to  mean  "  that  every  man  shall  have  a  right  to 
speak,  write  and  print  his  opinions  upon  any  subject  whatso- 
ever, without  any  prior  restraint,  so  always,  that  he  does  not 
injure  any  other  person  in  his  rights,  person,  property  or  repu- 
tation ;  and  so  always,  that  he  does  not  thereby  disturb  tlie 
public  peace,  or  attempt  to  subvert  the  government."  (Story's 
Commentaries  on  the  Constitution,  §  1874.) 

The  Constitution  does  not  protect  a  publisher  from  the  con- 
sequences of  a  crime  committed  by  the  act  of  publication. 
It  does  not  shield  a  printed  attack  on  private  character,  for 
the  same  section  from  which  the  above  quotation  is  taken 
expressly  sanctions  criminal  prosecution  for  libel.  It  does  not 
permit  the  advertisement  of  lotteries,  for  the  next  section 
prohibits  lotteries  and  tl\e  sale  of  lottery  tickets.  It  does  not 
permit  the  publication  of  blasphemous  or  obscene  articles,  as 
the  authorities  uniformly  hold.  {People  v.  Puggles,  8  Johns. 
290,  297 ;  People  v.  MuUer^  96  N.  Y.  408 ;  In  re  lioupier, 
143  TJ.  S.  110.)  It  places  no  restraint  upon  the  power  of  the 
legislature  to  punish  the  publication  of  matter  which  is  injur 
ious  to  society  according  to  the  standard  of  the  common  law. 
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It  does  not  deprive  the  state  of  the  primary  right  of  self- 
preservation.  It  does  not  sanction  unbridled  license,  nor 
authorize  the  publication  of  articles  prompting  the  commission 
of  murder  or  the  overthrow  of  government  by  force.  All 
courts  and  commentators  contrast  the  liberty  of  the  press 
with  its  licentiousness,  and  condemn  as  not  sanctioned  by  tlie 
constitution  of  any  state,  appeals  designed  to  destroy  the 
reputation  of  the  citizen,  the  peace  of  society  or  the  existence 
of  the  government.  (Story  on  the  Const.  §  1878 ;  Cooley  on 
Constitutional  Limitations,  518 ;  Ordronaux  on  Constitutional 
Legislation,  237;  Tiedeman  on  Police  Powers,  §  81.)  We 
think  that  no  constitutional  right  of  the  defendant  was  violated 
by  his  conviction  and  that  the  judgment  pronounced  against 
him  was  rendered  in  accordance  with  law. 

The  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Henry    H.   Meeder,   Respondent,  v.   Provident   Savings 
Life  Assuranoe  Society  of  New  York,  Appellant. 

1.  Estoppel  —  When  Rights  Acquired  by,  Pass  by  Assignment. 
Where  the  beneficiary  in  a  policy  of  life  insurance,  in  response  to  his 
inquiry  of  the  company,  has  been  informed  that  a  premium  falling  due  on 
a  specified  date  has  been  paid,  the  latter  is  estopped  in  an  action  upon  the 
policy  from  asserting  a  forfeiture  upon  the  ground  that  it  made  a  mis- 
take as  to  the  payment  of  the  premium,  and  that  it  had  not  in  fact  been 
paid,  and  this  is  so,  although  the  action  was  brought  by  an  assignee  of 
the  beneficiary,  since  an  estoppel  operates  not  only  in  favor  of  the  party 
misled  to  his  prejudice,  but  also  in  favor  of  his  privies  in  blood  or  estate. 

2.  Principal  and  Agent  —  When  Former  Agent  May  for  a 
Nominal  Consideration  Take  an  Assignment  .of  Obligation  of 
Principal.  The  facts  that  the  plaintiff  was  in  the  confidential  employ- 
ment of  the  defendant  and  had  learned  therein  that  the  premium  had  not 
been  paid,  and  that  after  the  severance  of  his  relations  with  the  company 
the  policy  was  assigned  to  him  for  a  nominal  consideration,  will  not  pre- 
vent a  recovery  since  his  prior  relations  to  the  defendant  could  not 
deprive  him  of  the  right  to  become  the  owner  of  the  policy  as  it  existed 
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in  the  hands  of  the  beneficiary,  and  the  consideration  of  the  assignment 
is  not  a  matter  wliich  concerns  the  defendant. 
Meeder  v.  Promdent  S.  L.  Assur.  Society,  58  App.  Div.  80,  affirmed. 

(Argued  May  15,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
February  16,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  T.  Gilbert  for  appellant.  Under  a  complaint 
pleading  performance  of  the  conditions  of  a  contract,  evi- 
dence of  facts  in  excuse  of  non-performance  is  inadmissible. 
{Clark  V.  Post^  113  N.  Y.  17;  SoutJnoich  v.  F,  NaL  BanJc^ 
81  ]Sr.  Y.  420;  Trueadell  v.  Bourke,  1-45  X.  Y.  612;  Neu- 
decker  v.  Kohlherg^  81  N.  Y.  296;  Anderson  v.  Huhbell^  93 
Ind.  570;  Maxwell  v.  Longenecker^  89  III.  102;  Mabury  v. 
X.,  etc.,  F,  Co,,  60  Fed.  liep.  645 ;  2  Herman  on  Est.  §  1304 ; 
Clements  v.  Beale,  53  App.  Div.  416.)  Conceding  that  the 
evidence  in  question  was  properly  received,  no  f»cts  were 
proved  upon  which  an  estoppel  could  be  based.  {Leslie  v. 
K.  Z.  Lis,  Co,,  63  N.  Y.  27;  DeFrece  v.  Nat,  L,  Ins.  Co,, 
136  N.  Y.  144 ;  Meyer  v.  K,  L,  Ins,  Co,,  73  N.  Y.  516 ; 
Grange  v.  Palmer,  56  Hun,  481 ;  Thomson  v.  Ins,  Co,,  104 
U.  S.  252 ;  H,  L,  Ins,  Co,  v.  U?isell,  144  U.  S.  439 ;  Jlomer 
V.  G.  M.  L,  Ins,  Co,,  67  N.  Y.  478;  Baker  v.  U,  M,  L, 
Ins.  Co.,  43  N.  Y.  283 ;  Bowers  v.  Stnit/i,  28  X.  Y.  S.  R. 
346 ;  Whitehead  v.  N,  T,  L,  Ins,  Co,,  102  N.  Y.  143 ;  Ken- 
nedy v.  Green,  3  M.  &  K.  719.)  In  any  point  of  view, 
no  estoppel  operates  in  favor  of  the  plaintiff.  {Howard  v. 
Hudson,  2  El.  &  Bl.  10 ;  Ketchum  v.  Duncan,  96  U.  S.  659 ; 
J,  S,  Co,  V.  McClung,  51  Fed.  Hep.  868  ;  Jeioett  v.  MilUr, 
10  N.  Y.  402;  Winegar  v.  Fowler,  82  N.  Y.  315;  Mayen- 
horg  v.  Haynes,  50  X.  Y.  675 ;  McGowan  v.  C,  M,  B,Assn,^ 
76  Hun,  534;  Andrews  v.  Lyon,  11  Allen,  349.)    The  plain- 
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tifE  should  not  be  permitted  to  use  for  his  own  profit  informa- 
tion he  derived  in  the  course  of  his  employment  by  the  defend- 
ant. {Davoiie  v.  Fanning^  2  Johns.  Ch.  252  ;  liingo  v. 
Binns^  10  Pet.  269;  Green  v.  Winter,  1  Johns.  Cli.  2G; 
Michoud  V.  Girod,  4  How.  [U.  S.]  503 ;  Gardner  v.  Ogden^ 
22  ]Sr.  Y.  327 ;  Cos-,  v.  Carroll,  35  N.  Y.  385 ;  Munson  v. 
S.,  etc,  R.  E.  Co.,  103  N.  Y.  58 ;  Carter  v.  Palmer,  8  CL 
&  F.  657.) 

Henry  IF.  Jesaup  for  respondent.  The  plaintiff  was 
entitled  to*  recover.  {McDougaU  v.  P.  S.  L.  A.  Society ,  64 
Hun,  515  ;  Ins,  Co.  v.  JEggleston,  96  U.  S.  572 ;  Kenyon  v. 
N.  L.  Assn.,  39  App.  Div.  276  ;  May  on  Ins.  §  358 ;  White- 
head V.  N.  T.  L.  Ins.  Co.,  102  K  Y.  143  ;  M.  L.  Ins.  Co.  v. 
Smith,  44  Ohio  St.  156 ;  Shaw  v.  R.  Ins.  Co.,  69  N.  Y.  286 ; 
Te  Bow  V.  Ins.  Co.,  59  App.  Div.  310 ;  Ilayn^r  v.  A.  P.  Z. 
Ins.  Co.,  69  K.  Y.  435  ;  Fisher  v.  H.  M.  L.  Ins.  Co.,  69  X. 
Y.  161.)  Defendant  cannot  assert  a  default  caused  by  its  own 
wrongful  act  alone.  ( Whitehead  v.  If.  Y.  L.  Ins.  Co.,  102 
N.  Y.  156 ;  Ilayner  v.  Ins.  Co.,  69  N.  Y.  435 ;  Earthy  \\ 
lames,  50  N.  Y.  38 ;  Dela/van  v.  Duncan,  49  X.  Y.  485 ; 
Cort  V.  A.  R.  R.  Co.,  6  Eng.  L.  &  Eq.  230 ;  Ilochster  v.  De 
La  Tour,  20  Eng.  L.  &  Eq.  1 57 ;  Frost  v.  Knight,  L.  R.  [7 
Exch.]  Ill ;  Burtis  v.  Thompson,  42  N.  Y.  246  ;  Crist  v. 
Armour,  34  Barb.  378 ;  /SiJc?^^^  v.  Mackey,  147  "N".  Y.  235.) 
It  cannot  be  claimed  that  the  plaintiff's  assignor  was  guilty  of 
loA^hes  or  that  he  acquiesced  in  the  forfeiture.  {Lux  v.  Hoggin, 
69  Cal.  255 ;  McDougaU  v.  P.  L.  Ins.  Co.,  64  Hun,  515.) 
The  trial  court  below  fixed  the  proper  basis  of  recovery. 
{Ilayner  v.  Ins.  Co.,  69  N.  Y.  435.) 

O'Brien,  J.  The  defendant  on  the  17th  day  of  February, 
1896,  by  its  policy  of  insurance,  insured  the  life  of  one  Damb- 
man  for  three  thousand  dollars,  payable  to  one  Drentel,  a 
creditor  of  the  insured,  or  to  his  legal  i-epresentatives,  within 
sixty  days  after  proof  of  death.  On  the  22d  day  of  April, 
1899,  the  insured  died  owing  the  creditor  for  whose  benefit 
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the  policy  was  issued  tlie  full  sum  payable  by  the  terms  of 
the  policy.  There  is  no  dispute  with  respect  to  the  debt  of 
the  beneficiary  or  the  presentment  of  due  proof  of  death.  The 
action  is  defended  on  the  sole  ground  tliat  the  quarterly  pre- 
mium that  became  due  on  the  17th  day  of  November,  1897, 
was  not  paid,  and  at  the  time  of  the  death  of  the  insured  the 
policy  for  that  reason  was  not  in  force. 

On  the  18th  day  of  September,  1899,  Drentel,  the  bene- 
ficiary, assigned  the  policy  and  all  his  rights  therein  to  the 
plaintifl[  by  a  written  assignment  in  wliicli  the  consideration 
expressed  is  one  dollar.  The  defendant  did  not  ask  to  go  to 
the  jury  on  any  question,  and  the  court  directed  a  verdict  for 
the  plaintiff  for  the  amount  due  on  the  policy,  less  tlie  pre- 
mium in  question  and  all  subsequent  premiums  falling  due 
prior  to  the  death  of  the  insured.  The  defendant  excepted  to 
the  direction,  and  this  exception  presents  the  sole  question  of 
law  in  the  case.  The  court  below  unanimously  aflirmed  tlie 
judgment,  and  the  defendant  appeals. 

All  the  questions  argued  are  related  in  some  way  to  the 
alleged  default  in  the  payment  of  the  premium  that  fell  due 
November  17,  1897.  The  beneficiary  Drentel  kept  a  hotel  at 
Orange,  New  Jersey,  and  the  insured  boarded  with  him,  and 
in  that  way  contracted  tlie  debt  secured  by  the  policy.  The 
quarterly  premiums  were  by  custom  or  contract  payable  within 
thirty  days  after  they  fell  due.  In  other  words,  there  were 
thirty  days  of  grace  in  which  the  insured  could  pay  the  pre- 
miums. The  insured  generally  paid  the  premiums,  but  on  at 
least  two  occasions  when  the  insured  was  absent  Drentel  paid 
them  within  the  thirty  days.  On  the  26th  day  of  November, 
1897,  when  the  insured  was  absent,  Drentel  not  knowing 
whether  the  insured  had  paid  the  November  premium  or  not, 
addressed  a  letter  to  the  defendant  asking  to  be  informed 
whether  the  premium  due  the  17th  day  of  that  month  had 
been  paid,  and  if  not  to  forward  the  bill  to  him  and  he  would 
pay.  The  next  day  the  defendant  replied  to  the  letter,  stating 
that  the  premium  referred  to  had  been  paid  on  the  17th. 
Drentel  rested   upon  this   assurance   and   made   no   further 
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inquiry  till  September  9th,  1898,  when  he  wi'ote  to  the  defend- 
ant again,  asking  if  tlie  premiums  had  been  paid  up  to  date. 
The  defendant  replied  under  date  of  September  12th,  to  the 
effect  that  the  policy  liad  expired  by  its  terms  by  reason  of  the 
non-payment  of  the  premium  due  November  17th,  1897, 
being  the  very  premium  which  it  had  already  assured  the 
beneficiary  had  been  paid.  The  company  added  that  should 
the  beneficiary  "desire  to  again  be  protected  in  this  manner" 
they  would  be  pleased  to  accept  another  application  upon  new 
papers.  The  defense  is  based  upon  the  claim  of  the  defendant 
that  there  was  a  mistake  in  its  letter,  and  that  the  premium 
in  fact  had  not  been  paid.  The  mistake  was  not  conclusively 
shown,  since  it  rests  largely  if  not  entirely  upon  the  fact  that 
the  renewal  receipt,  wliich  should  have  been  delivered  upon 
payment,  was  found  in  the  defendant's  possession.  But  for 
all  the  purposes  of  this  case  we  will  assume  that  the  proof  in 
this  respect  was  conclusive. 

That  the  defendant  is  estopped  from  asserting  now  that  the 
premium  was  7iot  paid  after  misleading  the  beneficiary  by  its 
written  assurance  Tor  ten  months,  and  then  informing  him 
that  the  policy  was  forfeited  when  it  was  too  late  to  protect 
himself,  is  a  proposition  that  I  assume  no  one  will  question. 
It  is  so  plain  and  reasonable  that  it  would  be  superfluous  to 
cite  authorities  to  sustain  it.  The  defendant  does  not  question 
the  principle,  but  seeks  to  show  that  estoppels  are  personal  to 
the  parties,  and  while  it  might  have  operated  in  favor  of  the 
beneficiary  himself,  it  cannot  be  allowed  to  operate  in  favor 
of  the  plaintiff  to  whom  the  policy  was  assigned.  This  propo- 
sition is  not  supported  by  principle  or  authority.  The  plain- 
tiff became  vested  with  every  right  that  the  assignor  had,  by 
the  terms  of  the  assignment  and  by  law,  including  the  right 
to  assert  conclusively  against  the  defendant  the  truth  of  its 
own  written  statement  that  the  premium  in  question  was  i>aid. 
Estoppels  operate  not  only  in  favor  of  the  party  misled  to  his 
prejudice  by  the  statement,  but  also  in  favor  of  his  privies  in 
blood  or  estate.  That  the  plaintiff  is  in  legal  privity  with  the 
beneficiary  to  whom  the  contract  was  payable  is  a  proposition 
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too  plain  for  argument.  One  who  has  a  clear  right  acquired 
by  estoppel  can  convey  his  right  to  any  one,  and  the  knowl- 
edge or  ignorance  of  the  assignee  is  immaterial.  {Nickey^son 
V.  Mass.  Title  Lis.  Co.^  i78  Mass.  308.) 

The  plaintiff  was  formerly  in  the  defendant's  service  as  a 
solicitor  for  insurance,  and  in  that  capacity  actually  procured 
the  policy  in  question.  He  left  the  employ  of  the  defendant 
on  July  3d,  1899,  with  a  letter  from  defendant's  secretary 
expressing  regret  at  his  resignation  and  recommending  him 
for  fidelity  and  capacity  in  very  flattering  terms.  There  is 
some  proof  in  the  case  that  while  the  plaintiff  was  in  defend- 
ant's employ  he  learned  that  the  premium  of  November  17th 
had  not  been  paid  in  fact  and  that  the  company's  letter  to  the 
contrary  was  a  mistake.  The  proof  is  quite  vague  and  far 
from  conclusive,  but  we  will  assume  that  the  fact  is  established. 
It  is  also  said  that  the  policy  was  assigned  to  the  plaintiff  for 
tlie  nominal  consideration  of  one  dollar,  and  that  under  such 
circumstances  it  would  be  inequitable  and  immoral  to  allow 
the  plaintiff  to  take  advantage  of  knowledge  that  he  acquired 
in  a  confidential  employment.  We  are  unable  to  perceive  any 
force  or  merit  in  this  contention  and  think  the  proposition  is 
quite  fallacious  for  two  reasons  : 

(1)  The  plaintiff  acquired  no  knowledge  that  is  of  any  use 
to  him  in  this  case  in  a  confidential  capacity.  The  thing  that 
is  important  is  the  defendant's  letter  stating  that  the  premium 
was  paid.  That  was  addressed  to  the  beneficiary  and,  hence, 
published  as  a  fact  to  all  the  world.  If  it  be  true  that  the 
plaintiff  acquired  the  knowledge  that  this  letter  was  a  mistake 
before  he  left  defendant's  service  that  knowledge  is  not  of  the 
slightest  value  to  him  in  this  case,  but  rather  a  detriment.  It 
is  the  defendant  and  not  the  plaintiff  that  is  seeking  to  shield 
itself  from  liability  on  the  ground  that  it  made  a  mistake 
when  it  informed  the  policyholder  that  the  premium  was  paid. 
Indeed,  it  is  very  obvious  that  the  plaintiff  could  have  done 
everything  that  he  has  done  just  as  well  if  not  better  had  he 
never  known  or  heard  of  the  alleged  mistake.  So  that  there 
is  no  foundation  for  the  contention  that  the  plaintiff  is  seek- 
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ing  to  make  use  of  knowledge  that  he  acquired  in  a  confiden- 
tial employment,  since  that  knowledge  is  not  of  the  slightest 
benefit  to  him  in  the  prosecution  of  this  action  or  the  slightest 
detriment  to  the  defendant.  Moreover,  when  the  plaintiff 
took  the  assignment  his  relations  with  the  defendant  had  com- 
pletely terminated  and  he  had  the  same  right  then  to  become 
the  owner  of  the  policy  as  a  stranger  or  any  other  party.  It 
is  quite  difficult  to  understand  the  theory  of  the  learned 
counsel  for  the  defendant  or  in  what  respect  the  plaintiflPs 
relations  of  agency  which  formerly  existed  with  the  defend- 
ant has  any  bearing  on  the  case. 

What  the  contention  must  mean  is  that  the  plaintiff,  in  con- 
sequence of  his  prior  relations  with  the  defendant,  was  incap- 
able of  becoming  the  owner  of  the  policy  as  it  existed  in  the 
hands  of  the  original  owner  or  beneficiary.  We  are  not  aware 
of  any  principle  or  authority  that  tends  to  support  such  a 
proposition.  An  agent  who  has  severed  his  relations  with  his 
principal  may  take  an  assignment  of  an  obligation  in  the 
hands  of  a  third  party  which  the  principal  has  agreed  to  pay. 
He  has  the  same  right  generally  in  that  respect  as  any  other 
person.  If  in  some  particular  case,  however,  there  would  be 
any  difficulty  it  is  impossible  to  perceive  any  in  this  case. 
None  has  been  pointed  out  and  no  authority  has  been  referred 
to  that  suggests  any. 

(2)  But  the  plaintiff  is  not  seeking  to  enforce  any  original 
claim  or  right  that  is  founded  upon  his  former  relatione  with 
the  defendant.  What  he  is  seeking  to  enforce  is  a  derivative 
claim  or  right  that  has  been  transferred  to  him  by  a  third 
party.  The  claim  has  lost  none  of  its  validity  in  the  process 
of  transmission.  It  is  just  as  good  a  claim  in  the  hands  of 
the  plaintiff  as  it  was  in  the  hands  of  his  assignor.  Of  course 
the  plaintiff  took  it  subject  to  all  defenses,  offsets  or  counter- 
claims, and  the  court  deducted  from  the  face  of  the  policy  the 
premium  in  question  and  all  other  premiums  that  fell  due 
before  the  death  of  the  insured.  The  court  may  have  been 
somewhat  illogical  in  treating  the  premium  of  November  17th, 
1897,  as  unpaid  since  the  defendant  had  certified  that  it  had 
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been  paid,  but,  if  so,  that  was  done  upon  the  defendant's 
motion  and  for  its  benefit,  and  hence  it  cannot  now  be  lieard 
to  complain,  because  the  court  committed  an  error,  if  error  it 
was,  in  its  favor.  How  much  or  in  what  manner  the  plaintiff 
paid  for  the  policy  when  it  was  assigned  to  him  is  a  matter 
that  does  not  concern  the  defendant.  It  is  enough  that  he 
has  the  title.  The  original  party  could  have  transferred  it  to 
the  plaintiff  by  way  of  gift  if  he  so  elected,  and  that  would 
not  concern  the  defendant.  Such  questions  sometimes  become 
important  in  suits  upon  negotiable  instruments,  but  are  of  no 
consequence  in  a  case  like  this. 

The  failure  to  pay  the  premiums  that  oecame  due  subse- 
quent to  November  17th,  1897,  is  not  an  element  in  the  case. 
No  defense  was  interposed  on  that  ground,  and  obviously 
none  could  be  since  the  defendant  had,  by  declaring  the  policy 
forfeited  for  non-payment  of  the  premium  due  on  that  day, 
made  the  tender  of  any  of  the  subsequent  premiums  an  idle 
ceremony.  The  recovery  in  this  case  is  in  accordance  with 
justice.  No  rule  or  principle  of  law  has  been  violated,  and 
the  judgment  should,  therefore,  be  affirmed,  with  costs. 

Parker,  Ch,  J.,  Gray,  Bartlett,  Haight,  Martin  anu 
Vann,  JJ.,  concur.  , 

Judgment  affirmed. 

"Walter  S.  Craven,  Respondent,  v,  Lyman  G.  Bloomingdale,   d  77  ad  iotI 

Appellant. 

Master  AND  Servant  —  Liability  of  Master  for  Illegal  Arrest 
Caused  bt  his  Servant.  While  a  master  is  liable  in  compensatory 
damages  for  an  illegal  arrest  caused  by  his  servant,  if  his  manner  of  con- 
ducting business  justified  the  jury  in  believing  that  the  servant  in  caus-  i 
ing  such  arrest  was  acting  within  the  scope  of  his  employment  and  dis- 
charging the  ordinary  duties  imposed  upon  him,  he  cannot  be  held  liable 
for  punitive  or  vindictive  damages  by  reason  of  wanton,  oppressive  or 
malicious  acts  of  the  servant,  unless  there  is  proof  to  implicate  him  and 
make  him particepscriminis  of  his  servant's  acts;  and  in  an  action  brought 
against  a  ihaster  for  an  illegal  arrest  caused  by  his  servant,  it  is  reversible 
error  for  the  trial  court,  after  instructing  the  jury  as  to  the  law  of  com- 
pensatory damages,  to  instruct  them  that  tliey  had  also  the  power,  if  they 
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thought  proper,  to  award  punitive  or  vindictive  damages  in  addition  to 
the  amount  fixed  by  them  for  compensatory  damages,  without  further 
instructing  them  that  such  damages  should  not  be  awarded  unless  there 
was  proof  showing  that  the  acts  of  the  servant  were  wanton,  oppressive 
or  malicious  and  that  the  master  was  implicated  with  the  servant  therein^ 
or  had  cither  expressly  or  impliedly  authorized  or  ratified  them. 
Craven  v.  Bloomingdale,  54  App.  Div.  266,  reversed. 

(Argued  May  14,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlio 
Supreme  Court  in  the  first  judicial  department,  entered 
Noyember  20,  1900,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Otto  Ilorwitz  for  appellant.  Defendant's  driver  had  no 
authority,  express  or  implied,  to  cause  the  arrest  of  the  plain- 
tiff and  the  defendant  is  not  responsible  for  his  acts  in  that 
behalf.  {Allen  v.  L.  c&  S,  W.  Ry,  Co.,  L.  K.  [6  Q.  B.]  (Sd\ 
Mulligan  v,  iT.  Y.  &  R.  B.  R.  R.  Co.,  129  N.  Y.  506; 
Palmer iy/m.  Rij.  Co.,  133  K  Y.  261;  Mali  v.  Lord,  39 
N.  Y.  381 ;  Cosgrove  v.  Ogden,  49  X.  Y.  255 ;  MalUich  v. 
Ridley,  43  Hun,  346  ;  Rounds  v.  D.,  L.  <J&  IF.  R.  R.  Co.,  64 
N.  Y.  129 ;  Farrell  v.  Friedland^r,  63  Hun,  254 ;  Kirk  v. 
Garrett,  84  Md.  383 ;  Porter  v.  C.  I.  R.  cfe  P.  R.  Co.,  41 
Iowa,  350.)  The  driver  in  procuring  the  plaintiff's  arrest  was 
acting  not  for  the  defendant  but  to  protect  himself  from 
liability  for  the  stove  under  his  contract  with  the  defenldnt, 
and  tlie  latter  is,  therefore,  not  liable.  {Rounds  v.  D.,  L.  & 
W.  R.  R.  Co.,  64  N.  Y.  129 ;  Mott  v.  C.  I.  Co.,  73  X.  Y. 
543;  Montgomery  v.  Sattirano,  16  App.  Div.  95;  Lajiite  v. 
N.  0.,  etc.,  R.  R.  Co.,  42  La.  Ann.  34.)  The  court  erred  in 
charging  the  jury  that  they  might  give  punitive  damages,  as 
the  arrest  was  the  personal  wrong  of  the  servant  and  not 
of  the  master.  {C leghorn  v.  N.  Y.  C.  cfe  II.  R.  R,  R.  Co.y 
56  X.  Y.  44 ;  Wrig/tt  v.  G.  F.  R.  R.  Co.,  24  App.  Div.  617; 
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Eddi/  V.  S\  R.  r.  Co,,  50  App.  Div.  109 ;  1   Sedg.  on  Dam. 
[8tli  ed.]  §  378.) 

John  W,  Braiiisby  for  respondent.  The  defendant's 
driver  caused  the  plaintifiE  to  be  arrested  while  acting  within 
the  scope  of  his  employment,  and  while  engaged  in  the  trans- 
action of  his  master's  business.  {Mott  v.  C.  /.  Cb.,  73  N.  Y. 
543;  Ooh^enbein  v.  Shapley,  85  ^.  Y.  214;  PoucJier  v. 
Blanchard,  86  N.  Y.  256 ;  Lynch  v.  3/.  liy.  Co,,  90  N.  Y. 
77 ;  Mali  v.  Lord,  39  N.  Y.  381 ;  Dupre  v.  Childs,  52  App. 
Div.  306  ;  Palmeri  v.  Met.  By.  Co.,  133  N.  Y.  261 ;  Bank 
of  N.  S.  W.  V.  Owsion,  40  L.  T.  E.  500.)  The  driver  pro- 
cured the  plaintiff's  arrest  for  the  purpose  of  getting  back  the 
oven,  the  substance  of  the  charge  being  a  theft.  {Lynch  v. 
M.  By.  Co.,  90  N.  Y.  77.)  The  defendant's  exceptions  to 
the  charge  of  the  learned  trial  justice,  and  to  his  refusal  to 
charge  as  requested  were  not  well  taken.  ( Yoltz  v.  Black- 
mar,  64  N.  Y.  440  ;  Brown  v.  Chadsey,  39  Barb.  253 ;  Kol^ 
zen  v.  B.  ik  S.  A.  B.  Co.,  1  Misc.  Rep.  148 ;  C leghorn  v. 
N,  Y.  C.  <&  IL  R.  R.  R.  Co.,  56  JST.  V.  44.) 

Bartlett,  J.  We  are  of  opinion  that  the  learned  trial 
judge  failed  to  instruct  the  jury  properly  as  to  the  law  of 
punitive  or  vindictive  damages. 

A  brief  statement  of  the  facts  is  necessary  in  order  to  pre- 
sent the  legal  question  involved.  The  defendant  is  the  pro- 
prietor of  a  department  store  in  the  city  of  New  York,  under 
the  firm  name  of  Bloomingdale  Brothers.  In  the  conduct  of 
the  business  a  large  number  of  wagons,  owned  by  defendant, 
are  used  in  delivering  goods  purchased.  The  driver  of  the 
wagon  involved  in  this  action  to  recover  damages  for  false 
imprisonment  was  employed  under  a  written  contract  which 
authorized  the  defendant  to  charge  him  and  deduct  from  his 
wages  any  monej-,  or  the  value  of  any  merchandise,  which 
might  be  lost,  damaged,  destroyed  or  stolen  after  being  placed 
in  his  charge.  The  driver  also  gave  a  bond  with  surety  under 
this  contract. 

The  plaintiff  purchased  an  article  which,  on  delivery,  proved 
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unsatisfactory.  It  was  returned  and  another  sent  in  exchange. 
Full  payment  had  been  made  on  the  original  purchase,  and  on 
the  second  article  a  small  balance  was  due  defendant.  An 
error  was  made  in  defendant's  store  by  which  the  driver  was 
required  to  collect  the  full  price  of  the  article  and  not  the 
balance  actually  due.  The  driver,  on  delivering  the  second 
article,  insisted  on  full  payment,  or  a  return  of  the  property. 
An  altercation  ensued  between  the  plaintiff  and  the  driver, 
and  as  the  latter  was  denied  full  payment,  or  the  return  of  the 
property,  he  sent  out  for  a  policeman  and  the  result  was  that 
plaintiff  was  arrested,  taken  to  the  police  station  and  on  a 
statement  of  the  facts  at  once  discharged.  The  matter  being 
brought  to  defendant's  attention,  he  said  he  "  was  sorry  that 
such  a  thing  had  happened "  and  asked  what  he  could  do. 
The  plaintiff  demanded  the  return  of  his  money  and  stated  he 
desired  to  have  no  further  business  with  the  jfirm.  This 
action  was  then  commenced  and  the  jury  rendered  a  verdict 
for  $1,250.  The  Appellate  Division  affirmed  the  judgment 
entered  upon  this  verdict. 

We  have  here  presented  tlie  question  as  to  the  proper 
measure  of  damages  in  the  case  of  a  merchant  whose  servant, 
in  the  delivery  of  goods,  causes  the  illegal  arrest  of  a  customer. 
The  fact  that  the  master  was  not  present  when  the  arrest  was 
made. does  not  necessarily  absolve  him  from  liability.  If,  on 
the  evidence,  the  jury  could  find  that  the  master  authorized 
the  arrest,  or  subsequently  ratified  it,  he  must  respond  in 
damages.  In  the  case  before  us,  it  is  not  claimed  the  master 
directly  authorized  the  arrest  of  the  plaintiff,  or  ratified  it 
when  brought  to  his  attention.  It  was,  however,  a  question 
for  the  jury  to  determine,  if  the  evidence  warranted  it,  whether 
the  manner  in  which  the  defendant  conducted  his  business, 
through  the  intervention  of  the  driver,  constituted  such  a 
system  as  to  render  the  act  of  the  driver  the  act  of  the  master. 

After  the  trial  judge  had  completed  his  main  charge,  he  took 
up  the  plaintiff's  requests,  and  said  :  "  I  do  not  think  I  made  it 
very  clear  to  the  jury  —  the  distinction  between  compensa- 
tory and  punitive  damages ;  it  is  as  follows :  Damages  in  an 
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action  for  false  imprisonmentj  for  humiliation,  insult  and 
wounded  sensibilities  are  regarded  in  law  as  compensatory 
damages.  If  you  liud  for  the  plaintiflF,  when  you  liave  reached 
8ome  sum  — made  up  your  mind,  some  sum  that  you  think  is 
reasonable  and  right  in  the  way  of  compensatory  damages, 
then  you  have  the  power,  if  you  think  proper,  to  add  to  that 
some  sum  by  way  of  punitive  or  vindictive  damages.  But 
your  verdict  will  be  an  aggregate  sum." 

At  the  close  of  the  charge  the  defendant's  counsel  excepted 
to  that  portion  of  it  in  which  the  court  said  that  it  was  within 
the  province  of  the  jury  to  give  punitive  or  vindictive  damages ; 
also,  where  the  court  said  that  the  jury  have  the  right  to  add 
a  sum  for  punitive  damages. 

The  defendant's  fifth  request  to  charge  reads:  "That  if 
the  jury  finds  in  favor  of  the  plaintiff,  they  may  not  award 
punitive  damages."  The  court  refused  to  so  charge  and  an 
exception  was  taken. 

The  learned  Appellate  Division  placed  its  affirmance  of  the 
judgment  of  tlie  Trial  Term  upon  the  rule  laid  down  in 
Lynch  V.  Metvopolitan  El,  By.  Co.  (90  X.  Y.  77),  which 
was  an  action  for .  false  imprisonment,  and  quoted  the  lan- 
guage of  the  court  in  that  case  as  follows :  "  It  matters  not 
that  he  (the  servant)  exceeded  the  powers  conferred  upon  him 
by  his  principal,  and  that  he  did  an  act  which  the  principal 
was  not  authorized  to  do,  so  long  as  he  acted  in  the  line  of 
his  duty,  or,  being  engaged  in  the  service  of  the  defendant, 
attempted  to  perform  a  duty  pertaining,  or  which  he  believed 
to  pertain,  to  that  service.  He  detained  the  plaintiff  at  the 
station,  caused  his  arrest,  went  with  the  police  officer  to  the 
police  station,  there  made  a  complaint,  and  then  the  next 
morning  appeared  before  the  police  magistrate  and  renewed 
his  complaint.  These  were  successive  steps  taken  by  the  gate- 
keeper to  enforce  the  payment  of  the  fare  by  the  plaintiff,  or 
to  punish  him  for  refusing  to  pay  it,  and  for  all  that  he  did 
the  defendant  is  responsible."  The  Appellate  Division  then 
said  :  "  In  the  case  before  us,  the  goods  were  delivered  to  the 
driver  under  such  circumstances  as  authorized  him  not  only 
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to  protect  tlie  property  of  the  master,  bnt  to  do  what  he 
believed  to  be  his  duty  to  his  principal  with  reference  to  that 
property,  and  we  think  the  case  falls  directly  within  the  rul- 
ings in  Lynch  v.  Metropolitan  EL  Railway  Co.  The  acts  of 
Blaut  (the  driver)  were  quite  similar  to  those  committed  by 
the  servant  of  the  railway  company  in  the  case  last  cited  with 
an  unimportant  exception.  According  to  Blaut's  own  testi- 
mony the  arrest  was  made  and  the  charge  preferred  in  order 
to  get  back  the  merchandise,  and  the  substance  of  the  charge 
was  a  tlieft.  It  would  scarcely  be  disputed  tliat  if  this  article 
had  been  taken  from  the  wagon  while  in  charge  of  Blaut  an 
arrest  caused  by  him  of  the  person  taking  it  would  have  been 
an  act  performed  in  the  course  of  his  duty  to  his  employer  for 
the  protection  of  the  employer's  property,  and  the  character 
of  the  act  in  this  case  does  not  differ  materially  from  that  in 
the  case  supposed,  although  Blaut  swears  that  he  stated  to  the 
plaintiflF,  '  I  have  got  to  have  the  stove  or  the  money,  because 
I  am  responsible  for  it.'  The  legal  quality  of  liis  act  does  not 
depend  upon  his  assertion  but  upon  his  relation  to  his  master. 
It  is  quite  evident  that  he  believed  it  to  be  his  duty  to  cause 
the  arrest,  and  his  master  placed  him  in  charge  of  the  mer- 
chandise under  such  circumstances  as  would  authorize  an 
implication  of  authority  to  do  what  was  proper  or  necessary  in 
the  exercise  of  his  judgment  to  protect  the  property  intrusted 
to  him." 

We  are  unable  to  see  the  similarity  between  these  two  cases. 
The  gatekeeper  in  the  case  cited  rested  under  the  duty  to  col- 
lect a  ticket  before  a  passenger  was  allowed  to  pass  out.  The 
passenger  claimed  that  he  had  lost  his  ticket,  and  the  gate- 
keeper assumed  it  to  be  his  duty  to  detain  him  and  prosecute 
hitn  under  the  circumstances.  The  case  at  bar  presents  a 
very  different  situation.  The  driver's  remark,  "I  have  got  to 
have  the  stove  or  the  money,  because  I  am  responsible  for  it," 
should  be  considered  by  the  jury  in  determining  whether  the 
driver  acted  for  the  defendant  or  himself.  If  the  jury  are  to 
pass  upon  the  question  whether  a  system  existed  in  defend- 
ant's business  authorizing  this  arrest,  they  must  also  consider 
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the  circumstances  under  which  the  driver  was  employed. 
He  was  required  to  give  security  on  entering  his  employment 
and  was  personally  liable  to  his  employer  for  tlie  goods 
intrusted  to  his  care  or  the  money  called  for  by  his  list. 
Undoubtedly,  in  the  case  supposed  by  the  Appellate  Division 
of  an  article  taken  from  the  wagon  by  a  thief  while  passing 
along  the  street,  the  driver,  whether  acting  in  his  own  behalf 
or  that  of  his  master,  would  be  justified  in  pursuing  the  thief 
and  causing  his  arrest. 

We  are  of  the  opinion  that  the  jury  retired  without  an 
accurate  conception  of  the  rule  of  damages  in  actions  for  false 
imprisonment.  It  is  undoubtedly  the  rule  that  the  master  is 
liable  in  compensatory  damages  if  his  manner  of  conducting 
business  justified  the  jury  in  believing  that  the  servant  was 
acting  within  the  scope  of  his  employment  and  discharging 
the  ordinary  duties  imposed  upon  him. 

The  ease  at  bar  is  clearly  distinguishable  from  the  recent 
case  of  Stevens  v.  0  Weill  (51  App.  Div.  364:;  afKrmed  in 
169  N.  Y.  375).  In  that  case  the  plaintiff  had  been  arrested 
in  the  store  of  the  defendant  under  circumstances  peculiarly 
distressing  and  humiliating.  Van  Brunt,  P.  J.,  in  writing 
for  the  Appellate  Division,  said :  "  Although  there  was  no 
evidence  of  any  express  malice  against  the  plaintiff  individu- 
ally, the  act  was  done  in  pursuance  of  a  system  which  had 
been  adopted  in  that  store,  and  if  this  system  was  such  as  to 
place  an  innocent  customer  in  the  position  in  which  the  plain- 
tiffs evidence  showed  that  she  was  placed,  the  jury  had  the 
right  to  say  that  the  results  of  this  system  were  of  such  a 
character  as  to  require  rebuke  by  way  of  punitive  damages 
in  order  that  innocent  people  should  not  be  placed  in  the 
position  which  this  plaintiff  was  placed  without  any  fault  on 
her  part." 

The  above  case,  and  other  cases  of  like  character,  involv- 
ing the  conduct  of  retail  stores,  disclose  a  detective  system 
which  authorized  officers  and  others  in  the  employ  of  mer- 
chants, to  subject  customers  suspected  of  theft  to  personal 
search  and  other  indisrnities.     A  svstem  was  thus  established 
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which  made  the  acts  of  those  effecting  the  arrest  clearly  those 
of  the  master.  The  case  at  bar  is  distinguishable  from  this  line 
of  authorities. 

In  Voliz  V.  Blackmar  (64  N.  Y.  440),  Judge  Andrews 
(p.  447)  uses  this  language :  "  In  punitive  actions,  as  they  are 
sometimes  termed,  such  as  libel,  assault  and  battery  and  false 
imprisonment,  the  conduct  and  motive  of  the  defendant  is 
open  to  inquiry  with  a  view  to  the  assessment  of  damages ; 
and  if  the  defendant,  in  committing  tlie  wrong  complained 
of,  acted  recklessly  or  willfully  or  maliciously,  with  a  design 
to  oppress  or  injure  the  plaintiff,  the  jury,  in  fixing  the  dam- 
ages, may  disregard  the  rule  of  compensation,  and  beyond 
that  may,  as  a  punishment  to  the  defendant  and  as  a  protec- 
tion to  society  against  the  violation  of  personal  rights  and 
social  order,  award  such  additional  damages  as  in  their  discre- 
tion they  may  deem  proper.  The  same  rule  has  been  held  to 
apply  in  the  case  of  willful  injury  to  property  and  in  actions 
of  tort  founded  upon  negligence  amounting  to  misconduct 
and  recklessness.  {TUlotson  v.  Cheetham^  3  Johns.  56; 
King  y.  Root, '^yf mi,  113;  Tifft  v.  Culvew,  3  HiU,  180; 
Cook  v.  Ellis,  6  Hill,  466  ;  Burr  v.  Burr,  7  Hill,  207 ;  Taj/- 
lor  V.  Churoh,  8  K.  Y.  460 ;  Hunt  v.  Bennett,  19  N.  Y.  173 ; 
Millard  v.  Brown,  35  N.  Y.  297.) " 

In  C leghorn  v.  iV\  Y.  C.  d;  IL  R,  R,  R.  Co.  (56  N.  Y.  44) 
the  question  involved  was  that  of  the  negligence  of  an 
employee,  and  Church,  Ch.  J.,  said  :  "  For  the  purposes  of 
this  case  the  following  rule  may  be  laid  down  as  fairly  deduci- 
ble  from  the  authorities,  viz. :  For  injuries  by  the  negligence 
of  a  servant  while  engaged  in  the  business  of  the  master, 
within  the  scope  of  his  employment,  the  latter  is  liable  for 
compensatory  damages,  but  for  such  negligence,  however  gross 
or  culpable,  he  is  not  liable  to  be  punished  in  punitive  dam- 
ages unless  he  is  also  chargeable  with  gross  misconduct. 
*  *  *  Something  more  than  ordinary  negligence  is  requi- 
site; it  must  be  reckless  and  of  a  criminal  nature,  and  clearly 
established." 

In  Lake  Sho7*e,  etc,  R.   Co.  v.  Prentiee  (147  U.  S.  101) 
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the  law  of  punitive  damages  is  exhaustively  discussed.  Mr. 
Justice  Gray,  writing  for  the  court,  said  :  "  The  single  ques- 
tion presented  for  our  decision,  therefore,  is  whether  a  rail- 
road corporation  can  be  charged  with  punitive  or  exemplary 
damages  for  the  illegal,  wanton  and  oppressive  conduct  of  a 
conductor  of  one  of  its  trains  towards  a  passenger.  *  *  * 
In  this  court,  the  doctrine  is  well  settled  that  in  actions  of 
tort,  the  jury,  in  addition  to  the  sum  awarded  by  way  of  com- 
pensation for  the  plaintiflPs  injury,  may  award  exemplary, 
punitive  or  vindictive  damages,  sometimes  called  smart  money, 
if  the  defendant  has  acted  wantonly,  or  oppressively,  or  with 
such  malice  as  implies  a  spirit  of  mischief  or  criminal  indif- 
ference to  civil  obligations.  But  such  guilty  intention  on  the 
part  of  the  defendant  is  required  in  order  to  charge  hitn  with 
exemplary  or  punitive  damages.  {The  Amiable  Nancy^  3 
Wheaton,  546,  558,  559  ;  Day  v.  Woodworth,  13  How.  [U.  S.] 
363,  371 ;  Phil.,  etc,  R,  i?.  Co,  v.  Quigley,  21  How.  [U.  S.] 
202, 213,  214;  Milwaukee  cfe  St  Paul  Railway  Co,  v.  Arms, 
91  U.  S.  489,  493,  495 ;  Missouri  Pacijio  Railway  Co,  v. 
Ilum^,  115  U.  S.  512,  521 ;  Barry  v.  Edmunds,  116  U.  S.  550, 
562,  563 ;  Denver  db  Rio  'Grande  Railway  v.  Harris,  122  U. 
S.  597,  609,  610 ;  Mhineapolis  &  St.  Louis  Railway  Co.  v. 
Beckwithj  129  U.  S.  26>  36.)  Exemplary  or  punitive  damages, 
being  awarded,  not  by  way  of  compensation  to  the  suilerer, 
but  by  way  of  punishment  of  the  offender,  and  as  warning 
to  others,  can  only  be  awarded  against  one  who  has  partici- 
pated in  th^ offense.  A  principal,  therefore,  though  of  course 
liable  to  make  compensation  for  injuries  done  by  his  agent, 
within  the  scope  of  his  employment,  cannot  be  held  liable  for 
exemplary  or  punitive  damages,  merely  by  reason  of  wanton, 
oppressive  or  malicious  intent  on  the  part  of  the  agent.  This 
is  clearly  shown  by  the  judgment  of  this  court  in  the  case  of 
TJie  Aviiahle  Nancy  (3  Wlieaton,  546).  *  *  *  Xo  doubt 
a  corporation,  Uke  a  natural  person,  may  be  held  liable  in 
exemplary  or  punitive  damages  for  the  act  of  an  agent  within 
the  scope  of  his  employment,  provided  the  criminal  intent, 
necessary  to    warrant    the   imposition   of  such  damages,  is 
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brought  home  to  the  corporation.  {Caldwell  v.  JfT,  J,  Steam- 
boat Co.,  47  N.  Y.  2S2 ;  Bell  v.  Midland  Railway  Co,,  10 
C.  B.  [N.  S.]  287 ;  S,  C,  4  Law  Times  [N.  S.],  293.)  Inde- 
pendontly  of  this,  in  the  case  of  a  corporation,  as  of  an 
individual,  if  any  wantonness  or  mischief  on  the  part  of  the 
agent,  acting  within  the  scope  of  his  employment,  causes 
additional  injury  to  the  plaintiff  in  body  or  mind,  the  principal 
is,  of  conrae,  liable  to  make  compensation  for  the  whole  injury 
suffered.  {Keimon  v.  Gilmer^  131  U.  S.  22;  Meagher  v. 
DriscoU,  99  Mass.  281,  285;  Staith  v.  Uolcomh,  99  Mass. 
552 ;  Ilawea  v.  Knoivles^  114  Mass.  518 ;  Campbell  v.  Pull- 
man  Car  Co.,  42  Fed.  Rep.  484.) " 

The  learned  judge  states  in  this  connection  that  the  law 
applicable  to  this  case  has  been  found  nowhere  better  stated 
than  in  Hagan  v.  Providence  &  Worcester  Railroad  Co.  (3 
R.  I.  91).  In  that  case  it  is  stated  (p.  91):  *'In  cases  where 
punitive  or  exemplary  damages  have  been  assessed,  it  has  been 
done,  upon  evidence  of  such  willfulness,  recklessness  or 
wickedness,  on  the  part  of  the  party  at  fault,  as  amounted  to 
criminality,  which  for  the  good  of  society  and  warning  to  the 
individual,  ought  to  be  punished.  If  in  such  cases,  or  in  any 
case  of  a  civil  nature,  it  is  the  policy  of  the  law  to  visit  upon 
the  offender  such  exemplary  damages  as  will  operate  as  punish- 
ment and  teach  the  lesson  of  caution  to  prevent  a  repetition 
of  criminality ;  yet  we  do  not  see  how  such  damages  can  be 
allowed,  where  the  principal  is  prosecuted  for  the  tortious 
act  of  his  servant,  unless  there  is  proof  in  the  cause  to  impli- 
cate the  principal  and  make  him  particeps  criminis  of  his 
agent's  act.  No  man  should  be  punished  for  that  of  which  he 
is  not  guilty.  *  *  *  But  where  the  proof  does  not  impli- 
cate the  principal,  and  however  wicked  the  servant  may  have 
been,  the  principal  neither  expressly  nor  impliedly  authorizes 
or  ratifies  the  act,  and  the  criminality  of  it  is  as  nmch  against 
him  as  against  any  other  member  of  society,  we  think  is  is 
quite  enough  that  he  shall  be  liable  in  compensatory  damages 
for  the  injury  sustained  in  consequence  of  the  wrongful  act  of 
the  person  acting  as  his  servant." 
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It  is  to  be  observed  that  neither  in  Moti  v.  Con&umers*  Ice 
Co.  (73  N.  Y.  547),  nor  in  Lynch  v.  Metropolitan  El.  Ry.  Co. 
(90  a.  Y.  77),  cited  by  the  learned  Appellate  Division,  was 
the  law  of  punitive  damages  discussed,  nor  did  the  court  below 
consider  the  question. 

In  Mott  Y.  Consumers^  Ice  Co.  {supra)  the  question  was 
whether  the  driver  of  defendant's  ice  wagon  ran  into  plain- 
tiff's carriage  maliciously  or  intentionally,  or  whether  the  col- 
lision was  due  to  negligent  and  reckless  driving  on  the  part 
of  defendant's  servant. 

Judge  ALtEN,  in  writing  for  the  court  in  this  case,  after 
alluding  to  the  liability  of  the  master  for  the  acts  of  his  serv- 
ant, within  the  scope  of  his  employment,  said :  "  But  if  the 
servant  goes  outside  of  his  employment,  and  without  regard 
to  his  service,  acting  maliciously,  or  in  order  to  effect  some 
purpose  of  his  own,  wantonly  commits  a  trespass,  or  causes 
damage  to  another,  the  master  is  not  responsible,  so  that  the 
inquiry  is  whether  the  wrongful  act  is  in  the  course  of  the 
employment  or  outside  of  it,  and  to  accomplish  a  purpose 
foreign  to  it.  In  the  latter  case  the  relation  of  master  and 
servant  does  not  exist  so  as  to  hold  the  master  for  the  act. 
{Croft  v.  Alison,  4  B.  &  Aid.  590 ;  Wright  v.  Wilcox,  19 
Wend.  343 ;  Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N.  Y. 
479 ;  Mali  v.  Lord,  39  N.  Y.  381 ;  Fraser*  v.  Freeman,  43 
N.  Y.  566 ;  Iliggins  v.  Watervliet  T.  <b  R.  R.  Co.,  46  N. 
Y.  23 ;  Rounds  v.  2).,  Z.  d:  W.  R.  R.  Co.,  64  N.  Y.  129 ; 
Isaacs  V.  Third  Avenue  R.  R.  Co.,  47  N.  Y.  122.)" 

The  learned  judge,  after  discussing  the  evidence  in  detail, 
said :  "  The  whole  evidence  of  the  witness  only  tended  to 
show  gross  carelessness  on  the  part  of  the  driver  of  tlie  ice 
cart,  and  that  was  the  most  that  the  witness  intended  by  the 
answer  to  either  question.  When  the  evidence  is  that  the 
wrongful  act  was  not  within  the  general  scope  of  the  servant's 
employment,  and  so  not  within  the  express  or  implied  author- 
ization of  the  master,  it  is  for  the  court  to  pass  upon  the  com- 
petency of  the  evidence  and  for  the  jury  to  give  effect  to  it." 

29 
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It  tlius  appears  that  this  last  case  dealt  only  with  the  ordi- 
nary situation  of  the  reckless  driving  of  defendant's  servant. 

It  is  apparent  that  when  the  trial  jndge,  in  the  case  before 
us,  having  instructed  the  jury  as  to  the  law  of  compensatory 
damages,  told  them  in  effect  that  they  had  also  the  power,  if 
they  thought  proper,  to  add  to  such  sum,  as  they  fixed  for 
compensation,  an  amount  for  punitive  or  vindictive  damages, 
the  jury  were  furnished  no  rule  under  which  these  latter  dam- 
ages could  be  assessed ;  they  were  simply  told  that  they  had 
the  power  to  award  them. 

We  do  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  the  merits  of  this  case,  or  as  laying  down  a  rule  as  to  its 
particular  facts  that  will  embarrass  the  court  below  on  a 
second  trial. 

It  will  be  for  the  jury  to  determine,  upon  the  facts  sub- 
mitted for  their  consideration,  whether  the  driver  was  acting 
within  the  general  scope  of  his  employment  when  he  caused 
the  arrest  of  the  plaintiff,  or  was  proceeding  outside  of  that 
relation  and  to  accomplish  a  purpose  foreign  to  it. 

If  the  jury  find  against  the  defendant,  they  will  be  at  liberty 
to  assess  such  reasonable  compensatory  damages  to  which  the 
plaintiff  is  entitled  by  reason  of  the  indignity  of  the  arrest 
and  the  humiliation  incident  thereto. 

Punitive  or  vindictive  damages  can  be  added  to  compensa- 
tory damages  only  when  the  case  is  brought  within  the  rule 
so  clearly  laid  down  in  the  authorities  we  have  discussed. 
This  is  a  question  for  the  jury  to  decide,  if  there  is  evidence 
for  their  consideration,  under  proper  instructions  by  the  trial 
judge. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  revei'sed,  etc. 
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Jahes  a.  Deeeino,  Bespondent,  v.  John  Schketeb  et  al.^ 

Appellants,  Impleaded  with  Another.  e  75  AD*819| 

1.  E<iuiTT  —  Action  to  Enforce  Equitable  Assignment.  An 
equitable  assignment  of  fifty  per  cent  of  the  landowner's  interest  in  an 
award  made  in  proceedings  instituted  by  his  attorney,  to  enforce  which  a 
suit  in  equity  may  be  maintained  by  the  latter,  is  constituted  by  a  written 
agreement  by  the  owner  of  lands  taken  for  the  extension  of  a  street,  to 
assign  and  pay  to  such  attorney  a  sum  equal  to  fifty  per  cent  of  what- 
ever sum  should  be  allowed  in  such  proceedings  as  the  attorney  should 
deem  advisable  to  take  for  the  purpose  of  obtaining  compensation  for 
the  loss  and  damage  sustained  by  the  landowner  by  reason  of  the  taking 
of  the  land. 

2.  Jurisdiction  —  Claims  to  Fund.  Equity  has  jurisdiction  of  an 
action  against  the  city  and  other  claimants  of  a  fund,  by  the  attorney  of 
the  owner  of  land  taken  for  a  street  extension,  to  establish  and  enforce  a 
lien  for  his  services  on  an  award  made  for  the  damages  sustained  by  the 
landowner  by  the  taking  of  the  land,  where  the  several  claimants  do  not 
agree  as  to  the  distribution  of  the  fund,  since  the  defendant  city  has  the 
right  to  have  the  whole  controversy  determined  in  a  single  equitable 
action,  and  the  plaintiff,  therefore,  has  the  right  to  anticipate  and  by  the 
joinder  of  the  proper  parties  and  choice  of  the  proper  forum  to  provide 
for  whatever  any  defendant  has  the  right  to  require  in  order  to  be 
adequately  protected. 

3.  Eminent  Domain  —  Award  —  Deduction  op  Taxes  and  Mort- 
OAOE  —  Attorney's  Right.  Taxes  and  the  amount  of  a  mortgage  which 
the  owner  was  under  no  personal  obligation  to  pny,  but  which  the  law 
requires  to  be  satisfied  out  of  an  award  for  land  taken  for  street  extension, 
must  be  deducted  from  the  gross  recovery  before  ascertaining  the  amount 
to  which  an  attorney  is  entitled,  who  has  contracted  with  the  landowner  to 
institute  proceedings  to  recover  for  the  loss  and  damage  sustained  by  him, 
in  consideration  of  a  sum  equal  to  fifty  per  cent  of  the  amount  recovered. 

4.  Appeal  —  Presumption  of  Finding  —  Judgment  Dismissing 
Complaint.  The  rule,  that  all  facts  warranted  by  the  evidence  and  neces- 
sary to  support  a  judgment  rendered  on  a  decision  in  the  short  form  will 
on  appeal  be  presumed  to  have  been  found,  is  not  applicable  to  that  part 
of  a  judgment  dismissing  the  complaint  as  to  one  defendant,  since  as  to 
that  defendant  the  plaintiff  has  no  Judgment  to  be  supported  by  such  a 
presumption. 

Deering  v.  Sehreyer,  58  App.  Div.  822,  reversed, 

(Argued  May  23,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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21,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Alex.  TJiain  and  Burton  Thompson  Beach  for  appellants. 
Nothing  was  alleged  in  the  complaint  or  proved  upon  the 
trial  which  warranted  resort  to  a  court  of  equity.  {Matter  of 
Regwn,  167  N.  T.  338;  344 ;  Peri  v.  N.  Y.  C.  (&  H.  R.  R.  R. 
Co.,  162  K  Y.  521,  527;  Bailey  v.  Murphy,  136  K  Y.  50; 
PooU  V.  BeUher,  131  N.  Y.  200,  203 ;  C.  T.  Co.  v.  SmitK  57 
Hun,  176 ;  Fischer-IIanaen  v.  B.  IT.  R.  R.  Co.,  63  App. 
Div.  356 ;  Risley  v.  P.  Bank,  83  N.  Y.  318 ;  Mattsr  of 
Lexington  Ave.,  30  App.  Div.  602 ;  3  Pars,  on  Oont.  238 ; 
Goodrich  V.  McDonald,  112  N.  Y.  157 ;  Addison  v.  Enoch, 
48  App.  Div.  111.)  Plaintiff  has  an  adequate  remedy  at  law 
and  is,  therefore,  not  justified  in  seeking  relief  in  equity. 
ijAiuev  V.  Dunn,  115  N.  Y.  405 ;  BriU  v.  TutUe,  81  N.  Y. 
454 ;  Danvers  v.  Lugar,  30  Misc.  Rep.  '  98 ;  Hedges  v. 
Conger,  10  N.  Y.  S.  R.  42.)  The  right  of  the  client  to 
his  day  in  court,  and  before  a  jury,  on  the  question  of 
his  attorney's  compensation  for  services  under  contract, 
cannot  be  disputed.  (Const,  of  N.  Y.  art.  1,  §  2;  PiJk- 
ington  v.  B.  II.  R.  R.  Co.,  49  App.  Div.  22;  Ran- 
dall V.  Randall,  114  N.  Y.  499 ;  Coleman  v.  Dickson^  50 
N.  Y.  572.)  The  award  having  been  made  in  a  special 
proceeding,  and  not  in  an  action,  and  no  judgment  entered 
thereon,  there  can  be  no  attorney's  lien  upon  it.  {Rochfort 
V.  M.  S.  R.  Co.,  50  App.  Div.  261 ;  Pilkington  v.  B.  B.  R. 
R.  Co.,  49  App.  Div.  22 ;  Matter  of  Lexington  Ave.,  30 
App.  Div.  602.)  Mr.  Deering's  lien,  if  any,  should  be  held 
jointly  with  Mr.  Schreyer's  interest,  subject  and  subordinate 
to  the  claim  of  Dr.  Fields  under  his  mortgage,  and  the  whole 
should  not  be  charged  upon  Mr.  Schreyer.  {Bank  ofAuhum 
V.  Roberts,  44  N.  Y.  192 ;  Gates  v.  De  La  Mare,  142  K  Y. 
807 ;  Hatch  v.  Mayor,  etc.,  82  N.  Y.  436  ;  Barnes  v.  Mayor, 
27  Hun,  236 ;  Astor  v.  Miller,  2  Paige,  76 ;  AsUyr  v.  Hoyt^ 
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5  Wend.  603 ;  Carpenter  v.  Citj/y  44  App.  Div.  230 ;  Lewis 
on  Em.  Dom.  §§  324,  628.)  The  paper  under  which  plain- 
tiff claims  does  not  purport  to  assign  anything  which  was  in 
existence  at  the  time  it  bears  date,  nor  to  assign  any  part  of 
the  contemplated  award.  {Matter  of  Evans^  65  App.  Div. 
100;  Netting  y.  Netting^  60  App.  Div.  409.) 

Clarence  L.  Barber  KvA  Vedder  Fizri  ^y(?A;  for  respondent. 
Plaintiff  is  entitled  to  fifty  per  cent  of  the  award  without 
deduction  for  the  Fields  mortgage.  {Matter  of  DepL  of 
Parks,  73  K.  Y.  560 ;  De  Peyater  v.  Mali,  92  N.  Y.  262 ; 
Peese  v.  Peahurgh,  54  App.  Div.  378 ;  White  v.  Smith,  44 
N.  J.  L.  105 ;  May  v.  Sibley,  69  Ga.  133 ;  Wylie  v.  Coxe,  15 
How.  [U.  S.]  415 ;  Jones  v.  Frost,  L.  K.  [7  App.  Cas.]  773 ; 
Bailey  v.  BurchaU,  2  H.  &  M.  371 ;  Trustees  v.  Greenough, 
105  U.  S.  532 ;  Hobbs  v.  McLean,  117  U.  S.  567.)  Plain- 
tiff is  entitled  to  fifty  per  cent  of  the  award,  without  deduc- 
tion for  taxes  and  assessments.  {Matter  of  Mayor,  etc.,  40 
App.  Div.  285 ;  59  App.  Div.  603 ;  167  N.  Y.  627 ;  Bar- 
bey  V.  Lxidington,  10  Hun,  305 ;  Peering  v.  McCahiU, 
19  J.  &  S.  263 ;  Bard  v.  P.  P.  Co.,  14  Abb.  [N.  C] 
496 ;  Clerg  v.  Aikens,  17  Abb.  [N.  C]  88.)  Plaintiff  has  a 
lien  on  the  fund  at  common  law.    ( Williams  v.  Ingersoll, 

89  N.  Y.  517 ;  Pooney  v.  S.  A.  P.  P.  Co.,  18  K  Y.  369 ; 
Coughlin  v.  N.  Y.  C  P.  P.  Co.,  71  N.  Y.  448 ;  Dodge  v. 
Scheel,  10  Abb.  [N.  C]  465 ;  P.  Ins.  Co.  v.  Smith,  28  Hun, 
296  ;  Gates ^  v.  De  La  Mare,  49  N.  Y.  S.  R.  775  ;  Ward  v. 
Craig,  87  N.  Y.  551 ;  Matter  of  Pegan,  29  Misc.  Rep.  527.) 
Plaintiff  has  a  lien  on  the  fund  as  equitable  assignee.  (3 
Pom.  Eq.  Juris.  §§  1234-1236,  1283 ;  Jones  v.  Mayor,  etc., 

90  N.  Y.  387;  Harwood  v.  La  Grange,  137  N.  Y.  538; 
Smith  v.  Smith,  125  N.  Y.  224 ;  Fairbamiks  v.  Sargent,  39 
Hun,  588;  104  N,  Y.  108;  117  N.Y.  320;  Williams  v. 
Ingersoll,  89  N.  Y.  521.)  Plaintiff  has  a  lien  on  the  fund 
tinder  the  statute.  {Matter  of  Pegan,  167  N.  Y.  338 ;  M<itter 
of  Knapp,  85  N.  Y.  295 ;  Mayer  v.  Mayor,  etc.,  161  N.  Y. 
284 ;  Donnelly  v.  City  of  Brooklyn,  121  N.  Y.  9 ;  Embury 
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V.  Conner  J  3  K  Y.  511 ;  Matter  of  Arnold,  60  N.  Y.  26; 
Dolan  V.  Mayor,  etc.,  62  N.  Y.  472 ;  Matter  of  Dept  of 
Parka,  73  N.  Y.  560 ;  Eanis  v.  Carry,  22  Hun,  584 ;  Place 
V.  Haywood,  8  Civ.  Pro.  Rep.  352.)  The  jurisdiction  of  a 
court  of  equity  to  enforce  the  lien  is  well  established  and  it 
has  been  declared  as  the  law  of  this  case.  (1  Pom.  Eq.  Juris. 
§§  137,  138,  165,  169,  170 ;  Field  v.  Mayor,  etc.,  6  K  Y. 
179 ;  Young  v.  Stoddard,  27  App.  Div.  168 ;  Spears  v. 
Mayor,  etc,,  87  N.  Y.  375 ;  Williams  v.  IngersoU,  89  N.  Y. 
617  ;  CUrk  v.  Mosher,  107  K  Y.  118  ;  Peri  v.  iT.  K  C  & 
H.  E.  Ji.  E.  Co.,  152  N.  Y.  521 ;  Eochfort  v.  E.  E.  Co., 
60  App.  Div.  265.) 

Vann,  J.  The  defendant,  Schreyer,  owned  certain  land  in 
the  city  of  New  York  which  was  appropriated  for  the  purpose 
of  extending  Lexington  avenue,  pursuant  to  chapter  469  of 
the  Laws  of  1881.  The  commissioners  appointed  to  appraise 
the  damages  were  of  the  opinion  that  the  land  had  been 
dedicated  as  a  street  and,  hence,  made  an  award  of  only  four 
dollars  to  Mr.  Schreyer  who,  after  the  award  had  been  con- 
firmed, by  a  written  agreement,  dated  October  13th,  1890, 
employed  the  plaintiff,  an  attorney  and  counselor  at  law,  "  to 
take  such  proceedings  as  to  him  may  seem  advisable  towards 
obtaining  compensation  for  the  loss  and  damage  sustained  or 
which  liiay  be  sustained  by  me  for  land  taken  or  otherwise, 
by  i:eason  of  the  opening  of  Lexington  avenue,  *  *  *. 
And  in  consideration  of  his  professional  services  (I)  do  hereby 
promise,  assign  and  agree  to  pay  to  the  said  Deering  a  sum 
equal  to  fifty  per  cent  of  whatever  sum  shall  be  allowed, 
recovered,  or  confirmed  on  account  of  said  loss  and  damage. 
It  being  agreed  and  understood  that  in  case  of  no  recovery  or 
allowance,  the  said  Deering  shall  receive  nothing." 

The  plaintiff  by  diligence  and  skill,  after  a  protracted  liti- 
gation, which  included  an  appeal  to  the  Court  of  Appeals, 
succeeded  insetting  aside  the  former  proceeding  and  obtain- 
ing from  new  commissioners  an  award  of  $22,500.  A  differ- 
ence having  arisen  between  the  parties  as  to  the  proportion  of 
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the  award  that  Mr.  Deering  was  entitled  to  for  his  services, 
he  made  a  summary  application  at  a  Special  Term  of  the 
Sapreme  Court,  founded  on  a  petition,  to  have  the  amount 
coming  to  him  determined  by  a  reference  and  paid  over  by 
the  city  comptroller.  This  application  was  resisted  by  Mr. 
Schreyer,  who,  although  unsuccessful  at  first,  finally  secured 
a  dismissal  of  the  proceeding,  upon  the  ground  that  the  court 
had  no  jurisdiction  to  entertain  it.  {Matter  of  Lexington 
Avenue,  30  App.  Div.  602  ;  157  N.  Y.  678.) 

Mr.  Deering  then  brought  this  action  against  the  city  of 
New  York,  the  said  Schreyer  and  one  William  J.  Fields,  who 
claimed  to  hold  a  mortgage  upon  the  land  appropriated,  to 
establish  a  lien  upon  the  award  for  his  services  under  said 
contract,  determine  the  amount  thereof,  foreclose  the  same 
and  to  require  the  city  to  pay  over  his  part  from  the  moneys 
in  its  han/ls.  The  defendants  answered  separately ;  the  issues 
joined  were  tried  at  Special  Term  and,  with  one  exception, 
were  decided  in  favor  of  the  plaintiff,  so  far  as  they  were 
decided  at  all.  The  trial  court  determined  that  the  plaintifl[  was 
the  equitable  assignee  of  one-half  of  the  award  and  was  enti- 
tled to  payment  thereof  with  interest  and  without  any  deduc- 
tion on  account  of  incumbrances.  Owing  to  the  payment  of 
said  mortgage  and  certain  taxes  out  of  the  fund,  pursuant 
to  an  order  of  the  court  made  before  this  action  was  com- 
menced, there  was  not  enough  left  to  pay  the  amount  which 
the  trial  judge  decided  was  going  to  the  plaintiff,  and  the 
judgment  as  entered  provided  for  the  deficiency  by  a  pei*sonal 
recovery  from  the  defendant  Schreyer,  amounting  with  costs 
to  the  sum  of  $1,822.58.  The  complaint  as  to  Fields  was  dis- 
missed without  costs.  The  plaintiff  did  not  appeal  from  any 
part  of  the  judgment,  but  the  defendants  Schreyer  and  Fields 
appealed  to  the  Appellate  Division,  where  the  judgment  was 
affirmed,  two  of  the  justices  dissenting,  and  thereupon  the 
appellants  below  appealed  to  this  court. 

The  jurisdiction  of  a  court  of  equity  to  entertain  this  action 
is  challenged  by  the  appellants,  who  insist  that  the  plaintiff 
had  an  adequate  remedy  at  law  and  hence  could  not  resort 
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to  equity  for  relief.  We  agree  with  the  learned  justices  of 
the  Appellate  Division,  who,  as  we  read  their  opinions,  united 
in  holding  that  the  written  agreement  constituted  an  equitable 
assignment  of  fifty  per  cent  of  Schreyer's  interest  in  the  award 
and  authorized  a  suit  in  equity  to  enforce  it.  (Spears  v. 
Mayor,  etc.,  of  N.  T.y  87  K  Y.  359;  Olark  v.  Mosher,  107 
N.  T.  118 ;  Pom.  Eq.  Jur.  §  137  et  seq.)  We  so  declared, 
arguendo^  on  the  former  appeal.  {Matter  of  Lexington  Ave- 
nice,  8uj>ra.) 

We  are  ako  of  the  opinion  that  there  was  jurisdiction  in 
equity,  because  there  were  three  claimants  to  the  fund  or  some 
part  thereof,  Schreyer,  Fields  and  the  plaintiff,  who  did  not 
agree  as  to  the  amount  going  to  each,  and  hence  the  city  had 
the  right  to  have  the  whole  controversy  determined  in  a  single 
action  in  equity,  without  being  subjected  to  the  risk  and 
expense  of  three  actions  at  law.  The  plaintiff  had  the  right 
to  anticipate  and,  by  the  joinder  of  the  proper  parties  and  the 
choice  of  the  proper  forum,  to  provide  for  whatever  any 
defendant  had  the  right  to  require  in  order  to  be  adequately 
protected.  (jOhambera  v.  Lancaster,  160  N.  T.  342,  348 ; 
Bisley  V.  Phcenix  Bank,  83  N.  T.  318.) 

The  difference  of  opinion  in  the  Appellate  Division  was 
upon  the  question  whether  the  amount  of  a  certain  mortgage, 
which  was  a  lien  upon  the  land  taken  by  the  city  when 
Schreyer  took  title  thereto,  as  well  as  the  amount  due  the 
city  for  taxes  upon  said  land  when  the  contract  relating  to 
legal  services  was  made,  should  be  deducted  from  the  award 
before  a  division  thereof  between  the  plaintiff  and  Schreyer. 
A  majority  of  the  justices  of  the  Appellate  Division  held  that 
the  plaintiff  was  entitled  to  fifty  per  cent  of  the  award  with- 
out diminution  on  account  of  the  lien  of  the  mortgage  and  the 
assessments  for  taxes,  while  the  minority  were  of  the  opinion 
that  the  amount  of  these  liens  should  be  deducted  before  the 
division  was  made. 

The  trial  court  found  that  before  Mr.  Schreyer  retained 
the  plaintiff,  he  had  acquired  title  to  the  land  in  question  by 
a  deed  from  one  John  MoUoy,  dated  June  4th,  1,884,  subject 
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to  a  mortgage  made  by  said  MoUoy,  dated  March  6th,  1884, 
to  one  Ross,  to  secure  the  payment  of  $6,000.  Said  mort- 
gage was  assigned,  November  6th,  1884,  by  Boss  to  one  Mart- 
ling,  and  on  May  9th,  1889,  by  Martling  to  the  defendant 
Fields,  each  assignee  being  a  son*in-law  of  Schreyer.  Mr. 
Schreyer  was  not  personally  liable  for  the  debt  secured  by  the 
mortgage,  for  he  did  not  sign  either  the  bond  or  mortgage, 
nor  contract  the  debt  which  they  were  given  to  secure.  The 
evidence  did  not  warrant  a  finding  and  no  finding  was  made, 
that  he  had  assumed  the  payment  of  the  bond  or  mortgage. 
The  plaintiff  knew  of  the  liens  when  he  made  the  agreement 
with  Schreyer  in  relation  to  compensation  for  his  services,  and 
he  took  the  chances  of  getting  one-half  of  whatever  Schreyer 
might  get.  That  agreement,  to  which  the  holder  of  the  mort- 
gage was  not  a  party,  entitled  the  plaintiff  '^  to  fifty  per  cent 
of  whatever  sum  shall  be  allowed,  recovered  or  confirmed  on 
account  of"  the  loss  and  damage  sustained  by  Schreyer 
through  the  appropriation  of  his  land.  What  loss  or  damage 
did  he  sustain  through  that  act  ?  Clearly  he  could  sustain 
neither  loss  nor  damage  by  the  taking  of  that  which  did  not 
belong  to  him,  but  what  he  had  that  was  taken  away  from 
him,  he  was  entitled  to  pay  for.  If  he  had  owned  simply  an 
undivided  interest  in  the  land,  his  ^'  loss  and  damage  "  would 
have  been  measured  by  the  value  of  that  interest  only.  He, 
however,  in  fact  owned  the  land,  but  it  was  subject  to  certain 
liens,  which  he  was  under  no  personal  obligation  to  pay.  The 
extinguishment  of  those  liens  was  no  part  of  his  ^'  loss  or  dam- 
age," for  he  could  derive  no  benefit  from  the  payment  thereof 
and  could  be  subject  to  no  personal  liability  from  their  con- 
tinuance in  force.  They  were,  practically,  an  interest  in  the 
land  that  he  did  not  own,  and  hence  reduced  his  holding 
accordingly.  As  the  appropriation  by  the  city  by  force  of 
the  statute  extinguished  all  pre-existing  titles  and  liens,  the 
owner  of  the  mortgage  was  entitled  to  have  the  award  applied 
thereon  to  the  extent  necessary  for  his  protection.  (Gates  v. 
De  La  Mare^  142  N.  Y.  307.)  The  amount  of  the  mortgage 
and  taxes  were  thus  carved  by  the  Iftw  Qut  pi  thQ  awards  and 
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the  balance  only  represented  the  loss  and  damage  of  Schreyer. 
That  balance  was  all  that  he  was  entitled  to  retain  for  himself, 
and  all  in  which  he  had  any  beneficial  interest.  It  was  to  this 
extent  only  that  he  was  benefited  by  the  efforts  of  the  plain- 
tiff, as  the  latter  knew  must  be  the  result  when  he  made  the 
contract.  Schreyer  could  not  receive  for  his  own  use  any 
more  than  the  value  of  the  laud  taken  after  deducting  the 
amount  of  the  liens  thereon.  He  could  not  have  compelled 
the  city  to  pay  him  the  entire  award,  but  only  the  net  balance 
remaining  after  deducting  the  amount  of  the  liens,  for  that 
represented  his  substantial  interest  in  the  land.  The  remain- 
ing interest,  as  we  may  call  it  for  convenience,  belonged  to 
others,  and  the  plaintiff  could  not  claim  one-half  of  the  amount 
going  to  them,  but  only  one-half  of  the  amount  going  to 
Schreyer,  who  did  not  own  the  mortgage  and  was  not  injured 
because  it  was  appropriated  by  the  city,  nor  benefited  if  others 
received  payment  for  their  own.  Land  incumbered  by  liens 
is  worth  to  the  owner  only  the  amount  representing  its  value 
after  the  amount  of  the  liens  has  been  deducted.  According 
to  the  construction  put  upon  the  contract  by  the  courts  below, 
as  was  said  in  the  dissenting  opinion,  ^^  if  the  award  made  had 
only  equalled  the  amount  of  the  mortgage  and  the  taxes,  the 
defendant,  notwithstanding  the  fact  that  he  was  under  no 
obligation  to  pay  either  of  them,  must,  nevertheless,  pay  to 
the  plaintiff  one-half  of  the  sum  awarded."  It  might  also  be 
said  that,  if  the  judgments  below  are  sustained,  Schreyer 
would  be  in  a  worse  situation  than  if  he  had  submitted  to  the 
first  award  of  four  dollars,  for,  as  the  record  now  stands,  he 
not  only  loses  his  land,  but  has  a  deficiency  judgment  against 
him  for  more  than  $1,800. 

Although  the  plaintiff  did  not  appeal  from  that  part  of  the 
judgment  which  dismissed  the  complaint  as  to  Fields,  he  con- 
tends that  the  mortgage  had  been  paid  before  the  condemna- 
tion proceedings  were  instituted,  and  that  it  was  kept  alive  by 
a  spurious  or  pretended  assignment  in  order  to  enlarge  the 
award.  The  trial  judge  did  not  so  find,  but  the  decision  was 
in  the  short  form,  which  is  equivalent  to  a  general  verdict  of 


1902.]  DhBBINO  9.  SOHBEYER.  459 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

a  jury  in  favor  of  the  plaintiff.  Hence,  it  is  claimed  that,  as 
tlie  evidence  authorized  the  trial  court  to  find  that  Schreyer 
had  assumed  the  payment  of  the  mortgage;  that  the  mort- 
gage had  been  paid  before  the  land  was  appropriated,  and, 
although  kept  alive  in  form,  that  it  had  no  substance,  and 
was  in  fact  no  lien,  it  must  be  presumed,  in  support  of 
the  judgment  rendered  by  the  trial  court,  that  such  a  find- 
ing was  made  although  not  written  out  in  terms.  This  can- 
not be  presumed,  however,  as  to  the  holder  of  tlie  mort- 
gage, because  the  complaint  was  dismissed  as  to  him  and 
tlie  plaintiff  has  no  judgment  against  him  to  support  such  a 
presumption. 

Moreover,  we  have  searched  the  record  in  vain  for  evidence 
to  support  such  a  finding.  Certain  offers  to  prove,  made  by 
the  plaintiff,  were  excluded  on  the  objection  of  the  defend- 
ants, which,  if  the  evidence  had  been  received,  might  have  led 
to  a  different  result,  but  tlie  plaintiff  has  not  appealed  and  his 
exceptions  are  not  before  us.  It  is  not  he,  but  the  defend- 
ants, who  ask  for  a  new  trial. 

Certain  affidavits  were  read  in  evidence  containing  some- 
what loose  and  indefinite  statements,  made  partly  upon  infor- 
mation and  belief,  which  are  now  relied  upon  to  support  an 
implied  finding  of  the  character  mentioned.  Those  afiidavits, 
however,  were  part  of  the  record  on  a  motion  made  before 
the  commencement  of  this  action  by  the  holder  of  the  mort- 
gage to  have  so  much  of  the  award  paid  over  to  him  as  would 
satisfy  his  claim.  They  were  introduced  to  show  upon  what 
the  order  of  the  court,  requiring  such  payment  to  be  made, 
was  founded,  but  on  the  distinct  understanding,  noted  in  the 
minutes,  that  ^'  the  statements  in  the  affidavits  are  not  to  be 
considered  as  evidence."  The  issues  as  to  tlie  assumption  of 
tlie  mortgage  by  Schreyer,  the  payment  thereof  by  him  and 
its  assignment  for  an  ulterior  purpose,  although  tendered  by 
the  complaint  and  met  by  the  answer,  were  neither  tried  nor 
determined,  for  the  trial  justice  regarded  them  as  immaterial. 
Those  issues  can  be  disposed  of  upon  the  new  trial,  which  we 
deem  it  our  duty  to  order,  unless  the  plaintiff  consents  that 
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the  judgment  appealed  from  be  so  modified  as  to  accord  with 
the  views  herein  expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event,  unless  within  ten  days  after  notice 
of  this  decision  the  plaintiff  stipulates  that  the  judgment  be 
modified  by  deducting  the  amount  of  the  mortgage  and  taxes 
from  the  amount  of  the  award,  before  a  division  is  made,  and 
that  the  provisions  of  the  judgment  be  readjusted  accordingly, 
and  in  that  event  the  judgment,  as  thus  modified,  should  be 
affirmed,  without  costs  in  this  court  to  either  party.  The 
order,  if  not  agreed  upon  by  the  parties,  may  be  settled  before 
Vann,  J.,  upon  a  notice  of  five  days. 

Pabkeb,  Ch.  J.,  concurs  in  result;  Babtlett,  Haight, 
Martin,  Oullbn  and  Webneb,  J  J.,  concur  generally. 

Judgment  accordingly. 
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Benjamin  L.  M.  Bates,   Respondent,  v.   Fbedbbiok  Hol- 
bbook et  al.,  Appellants. 


1.  New  Tobk  City  —  Subway  Improvement  —  Obstruction  of 
Thobouohfabb.  Tho  erection  in  the  paved  thoroughfare,  or  plaza,  in 
front  of  the  Everett  House,  and  between  it  and  Union  Square  in  the  city 
of  New  York,  and  outside  of  the  line  of  the  subway,  and  partly  in  said 
square,  of  buildings  and  structures,  inclosing  about  two-thirds  of  the 
thoroughfare  for  the  storage  of  tools  and  machinery  used  in  the  construc- 
tion of  a  section  of  the  subway  requirlDg  three  or  more  years  to  com- 
plete, and  for  the  generation  of  compressed  air  power  for  use  along  the 
whole  line  of  work  on  the  section,  thereby  causing  serious  loss  and  dam- 
age to  the  proprietor  of  the  hotel,  is  not  authorized  by  the  terms  of  the 
Rapid  Transit  Acts  (L.  1892,  ch.  556,  §  5;  L.  1896,  ch.  729,  §  89). 

2.  Appropriation  not  a  Temporary  Privilege  —  Permanent 
Structures.  Such  buildings  and  structures,  although  not  permanent  in 
a  general  sense,  are  so  in  a  special  sense  with  reference  to  the  completion 
of  the  work,  and  their  maintenance  is  not  the  enjoyment  of  temporary 
privileges  within  the  meaning  of  section  5  of  chapter  556  of  the  Laws  of 
1692,  prohibiting  the  use  or  occupancy  of  streets  except  such  as  may  have 
been  designated  for  the  route  or  routes  of  a  railway  or  except  such 
temporary  privileges  as  the  proper  authorities  may  grant  to  faeOitate 
construction. 
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8.  Nuisance — Dakaoes.  The  erection  and  maintenance  by  sub-con- 
tractors of  such  structures,  which  cause  serious  loss  and  damage  to  a  hotel 
proprietor  and  which  structures  could  as  well  be  located  in  sparsely  set- 
tled districts  near  the  river  front  or  subdivided  into  a  number  of  small 
plants  along  the  line  of  the  work,  is  not  necessary  for  the  reasonable 
prosecution  of  the  work  and  constitutes  a  nuisance  entitling  such  pro- 
prietor to  adequate  compensation  in  damages  or  to  an  injunction  restrain- 
ing its  continuance. 

Batsi  V.  Holbrook,  67  App.  Div.  25,  aflarmed. 

(Argued  Kay  6,  1902;  decided  June  10,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  23, 1901,  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  M.  Bowers  BnA  James  A,  Dunn  for  appellants.  The 
representatives  of  the  state,  empowered  by  statute  to  make 
public  improvements  in  a  public  street  which  do  not  involve 
direct  encroachment  upon  private  property,  are  not  liable  for 
consequential  damages,  unless  such  damages  are  caused  by 
negligence,  misconduct  or  want  of  skill.  (  TJppington  v.  City 
of  New  York,  165  N.  Y.  222 ;  Holland  House  v.  Baird, 
169  N.T.  136  ;  LesUr  v.  Mayor,  etc.,  79  Hun,  479  ;  150  K 
Y.  578 ;  N.  T.  Co.  v.  Chioago,  99  U.  S.  635 ;  Atwater  v. 
Canandaiffua,  124  N.  Y.  602 ;  Benner  v.  A.D.  Co.,  134  N. 
Y.  156 ;  liadcliffY.  Mayor,  etc.,  4  N.  Y.  195  ;  Bellinger  v. 
N.  Y.  C  li.  R.  Co.,  23  N.  Y.  42 ;  BrooUyn  Park  Comm. 
V.  Armstrong,  45  N.  Y.  235  ;  Kellinger  v.  jF.  S.  S.  R.  Co,, 
50  N.  Y.  206 ;  Uline  v.  N.  F.  C.  R.  R.  Co.,  101  N.  Y.  125 ; 
Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136.)  In  cases  of 
authorized  nuisances  in  a  highway,  the  plaintiff  must  allege 
and  prove  negligence  in  order  to  recover.  {Bahhage  v. 
Powers,  130  N".  Y.  281 ;  Nolan  v.  King,  97  K  Y.  565 ; 
Congreve  v.  Smith,  18  N.  Y.  79 ;  Creed  v.  Hartman,  29  N. 
Y.  591 ;  Sexton  v.  Zett,  44  N.  Y.  430 ;    Clifford  v.  Dam,  81 
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N.  Y.  56 ;  Urquhart  v.  Ogdemhurg,  91  N.  T.  67 ;  P(yri 
Jervis  v.  F.  N.  Banh,  96  N.  Y.  556 ;  Wolf  v.  Kilpairick, 
101  N.  Y.  146;  Seifert  v.  BrooUyn,  101  N.  Y.  143.)  The 
injuries  complained  of  do  not  constitute  a  taking  or  a  tres- 
pass, and  are  in  all  respects  what  are  commonly  called  con- 
sequential injuries.  {Story  v.  El.  R,  li.  Co.^  90  N.  Y.  122 ; 
Lahr  V.  E.  R.  R,  Co,,  104  N.  Y.  288 ;  Kane  v.  E,  R.  R,  Co., 
125  N.  Y.  176 ;  Bischoff  v.  E.  R.  R.  Co.,  138  K  Y.  262 ; 
Sperh  V.  E.  R.  R.  Co.,  137  N.  Y.  158 ;  Fohes  v.  R.,  W.  db  O. 
R.  R.  Co.,  121  N.  Y.  505 ;  A.  B.  N.  Co.  v.  N.  T.  E.  R.  Co., 
129  N.  Y.  271 ;  Bohm  v.  M.  E.  R.  R.  Co.,  129  N.  Y.  587 ; 
/.  Ry.  Co.  V.  Elerly,  110  Tnd.  542 ;  F^U  y.A.T.&T.  Co.,  143 
N.  Y.  133.)  The  Appellate  Division  erred  in  its  construction 
of  the  power  of  the  rapid  transit  railroad  commissioners. 
{McCyUough  v.  Maryland,  4  Wheat.  414 ;  Mortals  v.  Edging- 
ton,  3  Taunt.  31 ;  Lawton  v.  Rivers,  2  McC.  445 ;  Petthir 
gill  V.  Porter,  8  Allen,  1 ;  Marvin  v.  B.  I.  Co.,  55  N.  Y.  553.) 
The  legislature  contemplated  in  using  the  word  "  temporary  " 
a  period  of  time  commensurate  with  the  reasonable  prosecu- 
tion of  the  work.  (  Ya^iderpool  v.  Ilusson,  28  Barb.  196 ; 
Plant  V.  L.  I.  R.  R.  Co.,  10  Barb.  26 ;  Welde  v.  N.  T.  dk 
H.  R.  R.  Co.,  28  App.  Div.  385  ;  Matter  of  N.  Y.  C.  R. 
Co.,  104  N.  Y.  19 ;  Passmore's  Case,  1  S.  &  R.  217.)  The 
defendants  procured  all  necessary  permits  from  the  proper 
authorities  to  erect  and  carry  on  their  plant  in  Union  Squai*e. 
{Bradley  v.  Mayor,  etc.,  65  App.  Div.  293 ;  Creed  v.  Hart- 
man,  29  N.  Y.  591 ;  Jorgenson  v.  Squires,  144  N.  Y.  283  ; 
Bahhage  v.  Powers,  130  N.  Y.  281 ;  Boots  v.  Washburn,  79 
N.  Y.  207 ;  Chicago  City  v.  Robhins,  2  Black,  425  ;  Robbins 
V.  Chicago,  4  Wall.  679.)  The  Appellate  Division,  not  hav- 
ing reversed  the  Special  Term  upon  the  facts  but  upon  the 
law,  this  court  will  reverse  the  judgment  of  the  Appellate 
Division  and  affirm  that  of  the  Special  Term  if  the  facts  found 
support  the  judgment.  {0.  B.  Co.  v.  Pearson,  73  N.  Y.  Supp. 
641 ;  Metcalf  v.  Moses,  161  N.  Y.  587  ;  Smith  v.  S.  I.  Co., 
161  N.  Y.  484;  Wetmore  v.  Wetmore,  162  N.  Y.  503; 
Schryer  v.  Fentmi,  162  N.  Y.  444 ;  Spellman  v.  Looschen^ 
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162  N.  Y.  268;  iT.  B.  Co.  v.  Bement,  163  K  Y.  505; 
Spence  v.  Ilamy  163  N.  Y.  220;  Van  Beuren  v.  WoiheT- 
spoony  164  N.  Y.  368 ;  Neuman  v.  iT.  F.  M,  Asm,,  164  N. 
Y.  248.) 

Charles  F,  Brown  and  John  Delahunty  for  respondent. 
The  structures  erected  by  the  defendants  in  connection  with 
their  use  constituted  a  nuisance  which  caused  special  damage 
to  the  plaintiff.  The  buildings  and  the  use  to  which  they 
were  put  would  have  constituted  a  nuisance  if  they  had  been 
erected  by  a  private  individual  upon  his  own  property. 
{Campbell  v.  Seaman,  63  N.  Y.  568  ;  Cogswell  v.  N.  Y,,  If. 
B.  &  B.  B.  B.  Co.,  103  N.  Y.  21 ;  Bohan  v.  P.  J.  O.  L. 
Co.,  122  N.  Y.  18 ;  ^.  cfe  P.  B.  B.  Co.  v.  F.  B.  Church,  108 
D.  S.  317 ;  Booth  v.  B.,  W.  (&  0.  T.  B.  B.  Co.,  140  N.  Y. 
267.)  The  fact  that  the  defendants  were  engaged  in  the  con- 
struction of  a  public  work  does  not  constitute  a  defense  to  this 
action.  {Cogswell  v.  N.  Y.,  N.  B.  &  B.  B.  B.  Co,,  103 
N.  Y.  10 ;  Bohan  v.  P.  J.  O.  L.  Co.,  122  N.  Y.  18  ;  Bia  v. 
Mayor,  etc,,  139  N.  Y.  495 ;  Morton  v.  Mayor,  etc,,  140 
N.  Y.  211 ;  TJ.  S.  v.  Fisher,  2  Cranch,  390 ;  B,  i&  P.  B.  B. 
Co.  V.  F.  B.  Church,  108  U.  S.  317 ;  Seifert  v.  City  of 
Brooklyn,  101  N.  Y.  136 ;  CliTie  v.  iT.  Y.  C  B.  B,  Co.,  101 
N.  Y.  125  ;  Conklin  v.  iT.  Y,  O.  cfe  W.  B.  Co.,  102  N.  Y.  107.) 
The  undisputed  facts  bring  the  case  within  the  rule  that  one 
who  carries  on  a  business  in  such  a  manner  as  to  prove  a  nuis- 
ance to  his  neighbors  is  liable  for  damages,  and  the  fact  that 
the  acts  were  done  in  the  performance  of  work  authorized  by 
law  is  not  a  protection  from  liability.  {Comm.  v.  Bidder, 
107  Mass.  188 ;  Bill  v.  Met.  Asylum  Dist.,  L.  E.  [4  Q.  B.] 
433 ;  Bill  V.  Mayor,  etc.,  139  K  Y.  495.)  The  park  com- 
missioners had  no  power  under  the  charter  to  authorize  the 
erection  of  the  structures  complained  of.  {Callahan  v.  Oil- 
man, 107  N.  Y.  360;  Cohen  v.  Mayor,  etc.,  113  N.  Y.  532; 
Speir  V.  City  of  Brooklyn,  139  N.  Y.  6  ;  People  v.  Kerr,  27 
K  Y.  188 ;  Sheehy  v.  Clausen,  26  Misc.  Eep.  269 ;  Acker- 
man  V.  True,  31  Misc.  Kep.  598.)    There  is  no  provision  in 


464  Bates  v.  IIolbrook.  [June, 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  171. 

the  Bapid  Transit  Acts  which  authorizes  the  erection  of  the 
structures  complained  of.  (L.  1892,  ch.  556,  §  4 ;  L.  1896, 
ch.  729,  §  39 ;  Story  v.  iT.  T.  EL  R.  R.  Co.,  90  N.  Y. 
122 ;  Kane  v.  N,  T.  El.  R.  R.  Co.,  125  N.  T.  164 ;  Ilalloway 
V.  Southmayd,  139  N.  Y.  390 ;  Dillop  on  Mun.  Corp.  [4th  ed.] 
889 ;  Brovm  v.  Manning,  6  Ohio,  298 ;  State  v.  Woodward, 

23  Vt.  92 ;  Pomeroy  v.  Mills,  3  Vt.  279 ;  StaU  v.  Atkinson, 

24  Vt,  448 ;  Rutherford  v.  Taylor,  38  Mo.  315.)  The  plain- 
tiff has  no  adequate  remedy  at  law.  As  against  such  a  nuisance 
as  that  complained  of  the  courts  of  equity  will  afford  a  remedy 
by  injunction.  {Flynn  v.  Taylor,  127  N.  Y.  596;  BucK- 
holz  V.  N.  T.,  Z.  E.  (&  W.  R.  R.  Co.,  148  N.  Y.  640 ;  Gar- 

,  vey  V.  L.  I.  R.  R.  Co.,  159  N.  Y.  323.) 

Baktlett,  J.  This  action  is  brought  by  the  lessee  and  pro- 
prietor of  a  hotel  known  as  the  "Everett  House"  in  the  city 
of  New  York,  situated  on  the  northwest  comer  of  17th  street 
and  Fourth  avenue,  against  sub-contractors  engaged  in  the  con- 
struction of  a  portion  of  the  subway  in  the  city  of  New  York, 
for  an  injunction  restraining  the  defendants  from  maintaining 
certain  buildings  which  are  alleged  to  constitute  a  nuisance 
and  to  recover  damages  arising  therefrom. 

The  Special  Term  dismissed  the  complaint,  the  Appellate 
Division  reversed  the  order  and  the  defendants  come  here 
stipulating  for  judgment  absolute  in  case  of  affirmance. 

The  trial  judge  found,  among  other  facts,  that  the  hotel 
premises  have  a  frontage  of  about  128  feet  on  Union  Square 
and  168  feet  on  Fourth  avenue,  are  five  stories  high  and  con- 
tain some  250  rooms,  several  restaurants,  a  caf6  and  a  bar. 

That  the  park  known  as  Union  square,  as  designated  by 
law,  extends  to  the  northerly  limit  of  the  prolongation  of  the 
thoroughfare,  which  to  the  westward  of  Broadway  and  the 
eastward  of  Fourth  avenue  is  known  as  17th  street. 

That  so  much  of  the  Union  Square  as  is  laid  out  as  a  park 
is  of  oval  shape,  and  so  situated  that  there  is  in  front  of  the 
plaintiff's  hotel  a  paved  place  used  as  a  thoroughfare  for 
vehicles  and  about  150  feet  wide. 
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and  we  cannot  say  tbat  the  finding  of  the  referee,  that  the 
plaintiff  was  guilty  of  no  negligence  in  signing  them  in  tlie 
condition  in  which  tliey  were  presented  for  signature,  was 
without  sufficient  evidence  for  its  support. 

We  are  now  brought  to  the  consideration  of  the  finding  of 
tlie  referee  that  the  plaintiffs  were  not  guilty  of  negligence  in 
failing  to  discover  the  forgeries  after  the  return  of  the  checks 
and  the  balancing  of  the  account  in  the  pass  book.  Prelimi- 
narily we  must  determine  what  duty  the  depositor  owes  to  his 
bank  by  way  of  examination  and  verification  of  his  checks  and 
account,  for  the  learned  counsel  for  the  respondent  asserts  that 
no  such  duty  in  reality  exists.  This  contention  is  principally 
based  on  the  authority  of  Weisser^s  Admits,  v.  Denison  (10  N. 
Y.  68).  In  that  case  a  depositor  sued  his  bank  for  the  amount 
of  certain  checks  to  which  his  signature  was  forged  by  his 
clerk.  His  pass  book  was  balanced  and  vouchers  returned  at 
intervals  as  in  the  present  case.  At  the  trial  he  recovered  a 
verdict  for  the  full  amount  of  the  forgeries.  On  appeal  the 
General  Term  of  the  Superior  Court  ordered  a  reversal  of  the 
judgment  unless  the  plaintiff  would  reduce  his  recovery  to  the 
amount  paid  on  the  forged  checks  prior  to  the  time  when  the 
bank  book  was  first  balanced  and  vouchers  returned.  To  this 
reduction  the  plaintiff  assented,  and,  on  the  defendant's  appeal, 
the  judgment  as  modified  was  affirmed  by  this  court.  In  the 
opinions  delivered  by  two  distinguished  judges  the  doctrine  is 
asserted  that  the  depositor  owes  no  duty  to  the  bank  to  exam- 
ine his  pass  book  or  vouchers  with  the  view  to  the  detection 
of  forgeries,  but  the  decision  itself  is  not  authority  for  more 
than  the  proposition  that  the  bank  was  not  relieved  from  lia- 
bility for  forged  checks  which  it  had  paid  before  the  account 
was  balanced  by  the  failure  of  the  depositor  to  subsequently 
discover  the  forgeries.  As  was  said  by  Judge  Johnson  as 
to  these  checks,  "  Whatever  loss  the  bank  has  sustained,  it 
has  suffered  from  its  own  negligence  or  want  of  skill  in  a 
matter  as  to  which,  in  the  first  instance,  it  and  it  only  was 
boimd  to  exercise  skill  and  diligence.  To  this  loss  no  act  of 
Weisser  has  contributed."     The  question  again  came  before 
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tills  court  ill  tlie  case  of  JFranh  v.  Chemical  National  Bank 
of  New  York  (84  N.  Y.  209).  That  action  also  was  brought 
to  recover  the  amount  of  a  series  of  checks  forged  by  the 
depositor's  clerk.  A  recovery  by  the  plaintiflFs  was  upheld, 
though  not  on  the  principle  that  the  depositor  owed  no  duty 
to  his  bank,  but  on  the  ground  that  he  had  discharged  that 
duty.  In  the  opinion  there  delivered  Judge  Andrews  said  : 
"  It  does  not  seem  to  be  unreasonable,  in  view  of  the  course  of 
business  and  the  custom  of  banks  to  surrender  its  vouchere  on 
the  periodical  writing  up  of  the  accounts  of  depositors,  to 
exact  from  the  latter  some  attention  to  the  account  when  it  is 
made  up  or  to  hold  that  the  negligent  omission  of  all  examina- 
tion may,  when  injury  has  resulted  to  the  bank,  which  it  would 
not  have  suffered  if  such  examination  had  been  made  and  the 
bank  had  received  timely  notice  of  objections,  preclude  the 
depositor  from  afterward  questioning  its  correctness.  .  But 
where  forged  checks  have  been  paid  and  charged  in  the  account 
and  returned  to  the  depositor,  he  is  under  no  duty  to  the  bank  so 
to  conduct  the  examination  that  it  will  necessarily  lead  to  the 
discovery  of  the  fraud.  If  he  examines  the  vouchers  person- 
ally and  is  himself  deceived  by  the  skillful  character  of  the 
forgery,  his  omission  to  discover  it  will  not  shift  upon  him 
the  loss  which  in  the  first  instance  is  the  loss  of  the  bank." 
In  that  case  the  depositor  compared  the  returned  checks  witli 
the  stubs  in  the  check  book,  but  was  deceived  by  the  fact  that 
the  forger  had  abstracted  the  forged  checks  from  the  package. 
In  the  Supreme  Court  of  the  United  States  and  in  several  of 
our  sister  states  the  rule  is  settled  that  the  depositor  owes  his 
bank  the  duty  of  a  reasonable  verification  of  the  returned 
checks.  In  Leather  Manufacturer^  Bank  v.  Morgan  (117 
IT.  S.  96)  it  was  held  that  a  depositor  is  bound  personally  or 
by  his  agent,  and  with  due  diligence,  to  examine  the  pass 
book  and  vouchers,  and  to  report  to  the  bank  without  unrea- 
sonable delay  any  errors  which  may  have  been  discovered 
therein,  and  that  if  he  fails  to  do  so  and  the  bank  is  thereby 
misled  to  its  prejudice,  he  cannot  afterwards  dispute  the  cor- 
rectness of  the  balance  shown  in  the  pass  book.     In  Daaia  v. 
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National  Sank  of  the  liejmblic  (132  Mbbb.  156)  the  Suprepie 
Court  of  Massacliusetts  said :  '^  The  inifitake  was  in  the  pay- 
ment of  the  money  upon  an  altered  check,  believed  to  be 
genuine;  it  was  not  for  the  advantage  of  the  defendant,  and 
its  condition  was  clianged  by  it.  It  was  in  the  course  of 
dealings  between  the  parties  in  relation  to  which  each  owed 
duties  to  the  other.  *  *  *  The  plaintiffs  (depositors) 
owed  to  the  defendant  (bank)  the  duty  of  exercising  due  dili- 
gence to  give  it  information  that  the  payment  was  unauthor- 
ized ;  and  this  included  not  only  due  diligence  in  giving  notice 
after  knowledge  of  the  forgery,  but  also  due  diligence  in  dis- 
covering it."  In  Myers  v.  Southwestern  National  fiank  (193 
Penn.  St.  1)  it  was  held  that  the  bank  was  entitled  to  have  the 
vouchers  which  it  surrendered  with  the  pass  book  examined 
and  if  rejected  returned  within  a  reasonable  time,  and  that 
if  this  was  not  done  because  of  the  depositor's  failure  to  per- 
form his  duty  in  that  regard  he  should  not  be  permitted  to 
recover.  The  same  rule  of  law  obtains  in  Louisiana  {De 
Feriet  v.  Bank  of  Avierica^  23  La.  Ann.  310),  in  Texas  (  Wein- 
stein  V.  National  Bafik^  69  Tex.  38)  and  in  Alabama  {First 
National  Bank  v.  Alleriy  100  Ala.  476).  The  course  of  deal- 
ings between  banks  and  their  depositors  is  well  known  and  is 
considered  at  length  in  the  three  cases  first  cited  from  other  juris- 
dictions. The  methods  of  depositors  in  drawing  checks  on  their 
accounts  have  become  much  more  uniform  than  at  tlie  time 
of  the  decision  in  Weisser  v.  Denismi  {supra).  The  practice 
of  taking  checks  from  check  books  and  entering  on  the  stubs 
left  in  the  book  the  date,  amount  and  name  of  the  payee  of 
the  check  issued  has  become  general,  not  only  with  large  com- 
mercial houses  but  with  almost  all  classes  of  depositors  in 
banks.  The  skill  of  the  criminal  has  kept  pace  with  the 
advance  in  honest  arts  and  a  forgery  may  be  made  so  skill- 
frfly  as  to  deceive  not  only  the  bank  but  the  drawer  of  the 
check  as  to  the  genuineness  of  his  own  signature.  But  when 
a  depositor  has  in  his  possession  a  record  of  the  checks  he  has 
given,  with  dates,  payees  and  amounts,  a  comparison  of  the 
returned  checks  with  that  record  will  necessarily  expose  for- 
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genes  or  alterations.  It  is  true  that  it  will  give  no  informa- 
tion as  to  the  genuine  character  of  the  indorsements,  and 
because  the  depositor  has  no  greater  knowledge  on  that  sub- 
ject than  the  bank,  it  owes  the  bank  no  duty  in  regard  thereto. 
(  Wehh  V.  Ger^inan-Arnerican  Baiik^  73  N.  Y.  424 ;  Shipman 
V.  Bank  of  tlis  State  of  New  York,  126  K  Y.  318,)  It  is 
also  true  that  verification  of  the  returned  checks  would  not 
prevent  a  loss  by  the  bank  in  the  case  of  the  payment  of  a 
single  forged  clieck  and  probably  not  in  many  cases  enable 
the  bank  to  obtain  a  restitution  of  its  lost  money.  It  would, 
however,  prevent  the  successful  commission  of  continuous 
frauds  by  exposing  the  first  forgeries.  That  this  is  a  numer- 
ous class  of  frauds  is  apparent  from  the  number  of  cases  which 
we  have  cited,  in  all  of  which  the  forgery  was  not  a  single  act, 
but  a  series  of  acts  extending  over  a  considerable  period  of 
time,  and  the  crime  was  committed  by  a  clerk  or  employee  of 
the  depositor.  Considering  that  the  only  certain  test  of  the 
genuineness  of  the  paid  check  may  be  the  record  made  by  the 
depositor  of  tlie  checks  he  has  issued,  it  is  not  too  much,  in 
justice  and  fairness  to  the  bank,  to  require  of  him,  when  he 
has  such  a  record,  to  exercise  reasonable  care  to  verify  the 
vouchers  by  that  record. 

While  we  hold  that  this  dut^'  rests  upon  the  depositor,  we 
are  not  disposed  to  accept  the  doctrine  asserted  in  some  of  the 
cases  that  by  negligence  in  its  discharge  or  by  failure  to  dis- 
cover and  notify  the  bank,  the  depositor  either  adopts  the 
checks  as  genuine  and  ratifies  their  payment  or  estops  himself 
from  asserting  that  they  are  forgeries.  Such  a  doctrine 
would  be  in  conflict  not  only  with  the  opinions  rendered 
in  Weisser  v.  Denison  {supra)  but  with  the  decision  there 
actually  made.  That  authority  has  stood  for  nearly  fifty 
years  and  we  would  not  feel  justified  in  now  overruling  it. 
Nor,  if  the  question  were  an  open  one  in  this  state,  would  we 
deem  the  rule  of  estoppel  or  that  of  ratification  a  just  one.  If 
the  dej)ositor  has  by  his  negligence  in  failing  to  detect  for- 
geries in  his  cliecks  and  give  notice  thereof  caused  loss  to  his 
bank,  either  by  enabling  the  forger  to  repeat  his  fraud  or  by 
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depriving  the  bank  of  an  opportunity  to  obtain  restitution,  he 
should  be  responsible  for  the  damage  caused  by  his  default, 
but  beyond  this  his  liability  should  not  extend.  In  the  cases 
cited  from  the  Supreme  Court  of  the  United  States,  from  that 
of  Massachusetts  and  that  of  Pennsylvania,  it  is  conceded  that, 
if  the  bank  has  been  guilty  of  negligence  in  paying  the  forged 
checks,  then  the  doctrine  of  ratification  and  estoppel  does  not 
apply.  It  seems  to  us  that  the  exception  is  somewhat  incon- 
sistent with  the  principle  on  which  the  doctrine  rests.  More- 
over, we  see  no  reason  why  the  bank  should  be  entitled  to 
anything  more  than  indemnity  for  the  loss  the  depositor's 
negligence  has  caused  it.  In  the  present  case,  a  check  altered 
by  Davis  from  the  sum  of  $22  to  $622  was  paid  by  the 
defendant  to  the  Colonial  Bank,  in  which  Davis  had  deposited 
it.  Against  that  bank  the  defendant  has  ample  recourse.  If 
it  were  to  be  held  that  the  plaintiffs  are  estopped  from  deny- 
ing the  genuineness  of  that  check  as  against  the  defendant, 
the  latter  could  have  no  claim  against  the  Colonial  Bank,  nor 
is  it  clear  that  the  plaintiffs  would  have  any  direct  right  of 
action  against  that  bank.  The  Colonial  Bank  took  the  check 
solely  on  the  responsibility  of  Davis.  To  it  the  plaintiffs  owed 
no  duty.  If  the  plaintiffs  and  the  defendant  had  never  set' 
tied  their  accounts  the  Colonial  Bank  could  have  had  no  com- 
plaint against  either  party  for  that  cause.  A  rule  which  might 
operate  to  relieve  that  bank  from  the  liability  it  assumed  when 
it  collected  an  altered  check  merely  because  the  plaintiffs 
failed  in  their  duty,  not  to  it,  but  to  a  third  party,  should  not 
be  upheld.  Nor  would  it  operate  justly  in  a  case  in  which 
the  bank  had  paid  a  single  forgery  unless  by  the  depositor's 
default  and  delay  the  bank  had  lost  its  opportunity  to  secure 
restitution.  This  question  is  well  discussed  by  the  Supreme 
Court  of  Alabama  in  the  case  of  National  Bank  v.  Allen 
(eupra),  and  we  concur  in  the  view  expressed  by  that  court 
that  the  liability  of  the  depositor  for  neglect  of  his  duty  to 
examine  and  verify  his  account  with  the  bank  is  limited  to 
the  damages  sustained  by  the  bank  in  consequence  of  such 
neglect. 
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geries  or  alterations.  It  is  true  that  it  will  give  no  informa- 
tion as  to  the  genuine  character  of  the  indorsements,  and 
because  the  depositor  has  no  greater  knowledge  on  that  sub- 
ject than  the  bank,  it  owes  the  bank  no  duty  in  regard  thereto. 
(  Welsh  V.  German- Airterican  BanTc^  73  N.  Y.  424;  Shipman 
V.  BanJc  of  the  State  of  New  York,  126  K  Y.  318,)  It  is 
also  true  that  verification  of  the  returned  checks  would  not 
prevent  a  loss  by  the  bank  in  the  case  of  the  payment  of  a 
single  forged  check  and  probably  not  in  many  cases  enable 
the  bank  to  obtain  a  restitution  of  its  lost  money.  It  would, 
however,  prevent  the  successful  commission  of  continuous 
frauds  by  exposing  the  first  forgeries.  That  this  is  a  numer- 
ous class  of  frauds  is  apparent  from  the  number  of  cases  which 
we  have  cited,  in  all  of  which  the  forgery  was  not  a  single  act, 
but  a  series  of  acts  extending  over  a  considerable  period  of 
time,  and  the  crime  was  committed  by  a  clerk  or  employee  of 
the  depositor.  Considering  that  the  only  certain  test  of  the 
genuineness  of  the  paid  check  may  be  the  record  made  by  the 
depositor  of  the  checks  he  has  issued,  it  is  not  too  much,  in 
justice  and  fairness  to  the  bank,  to  require  of  him,  when  he 
has  such  a  record,  to  exercise  reasonable  care  to  verify  the 
vouchers  by  that  record. 

While  we  hold  that  this  duty  rests  upon  the  depositor,  we 
are  not  disposed  to  accept  the  doctrine  asserted  in  some  of  the 
cases  that  by  negligence  in  its  discharge  or  by  failure  to  dis- 
cover and  notify  the  bank,  the  depositor  either  adopts  the 
checks  as  genuine  and  ratifies  their  payment  or  estops  himself 
from  asserting  that  they  are  forgeries.  Such  a  doctrine 
would  be  in  conflict  not  only  with  the  opinions  rendered 
in  Weisser  v.  Denison  {supra)  but  with  the  decision  there 
actually  made.  That  authority  has  stood  for  nearly  fifty 
years  and  we  would  not  feel  justified  in  now  overruling  it. 
Nor,  if  the  question  were  an  open  one  in  this  state,  would  we 
deem  the  rule  of  estoppel  or  that  of  ratification  a  just  one.  If 
the  depositor  has  by  his  negligence  in  failing  to  detect  for- 
geries in  his  checks  and  give  notice  thereof  caused  loss  to  his 
bank,  either  by  enabling  the  forger  to  repeat  \m  fraud  or  by 
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Vv  o   use   ordinary   care;    and   if   this  is  exercised, 

Mmself   or  his  agents,  the  bank  cannot  justly 

*i:h  the  forgeries  are  not  discovered  until  it  is 

V^        '^  its  position  or  make  reclamation  from  the 

:        '      \  \  however,  the  question  of  the  liability 

*.,     .        \   \V  -:  negligence  of  his  clerk  did  not  arise, 

vtie  the  examination  personally.  There  are 
.lie  general  rule  of  the  liability  of  the  master 
^/ioyee.  But  this  case  does  not  fall  within  those 
.jns  nor  within  the  principle  on  which  those  exceptions 
based. 
These  views  would  render  it  necessary  to  reverse  the 
judgment  appealed  from  except  for  another  fact  now  to  be 
noted.  The  referee's  report  is  in  the  form  of  a  short  decision 
and  on  appeal  it  is  to  l)e  presumed  that  all  facts  warranted 
by  the  evidence  and  necessary  to  support  the  judgment  have 
been  found.  {Amherst  College  v.  Bitchy  151  N,  Y.  282; 
BarUeit  v.  Goodrich^  153  N.  Y.  421 ;  Marden  v.  Dorthy^ 
160  N.  Y.  39.)  The  sixth  in  sequence  of  these  forgeries  was 
a  check  of  June  20th,  1898,  for  $12.49,  altered  to  the  sum  of 
$112.49,  with  the  name  of  the  payee  erased  and  "Cash" 
written  in  the  place  thereof.  The  teller  of  the  defendant,  who 
paid  the  check  and  was  a  witness  on  its  behalf,  testified  that 
the  check  showed  on  its  face  that  the  word  "  Cash  "  had  been 
written  in  the  place  for  the  payee's  name  over  an  erasure ; 
that  the  number  of  dollars  was  also  written  over  an  erasure; 
that  he  did  not  like  the  appearance  of  the  check  and  that  it 
was  in  such  a  mutilated  condition  when  it  was  presented  to 
him  that,  before  paying  it,  he  required  Davis  to  indorse  upon 
the  check  a  receipt  for  its  amount.  That  the  defendant  was 
grossly  negligent  in  paying  the  check  and  has  only  itself  to 
thank  for  that  loss  is  apparent.  But  the  effect  of  that  negli- 
gence did  not  cease  with  the  payment  of  the  check.  The 
referee  might  well  have  found  that,  had  payment  of  the  check 
been  refused  or  had  Davis  been  required  to  obtain  the  indorse- 
ment or  guaranty  of  the  plaintiffs  as  to  its  correctness,  the 
forgeries  of  Davis  would  have  been  exposed  and  their  repeti- 
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In  tho  present  case  Davis  falsified  the  additions  or  totals 
at  tlie  foot  of  the  pages  ift  the  check  book.  But  with  a  few 
exceptions  he  did  not  alter  the  amounts  expressed  in  the  stubs. 
In  no  case  did  he  change  in  the  stubs  the  name  of  the  payee 
of  the  check.  It  is  clear,  therefore,  that  at  all  times  a  com- 
parison of  the  returned  checks  with  the  stubs  in  the  check 
books  would  have  exposed  the  alterations  made  in  the  checks. 
Of  course,  tlie  knowledge  of  the  forgeries  that  Davis  pos- 
sessed, from  tlie  fact  that  he  himself  was  the  forger,  was  in 
no  respect  to  be  attributed  to  the  plaintiflfs.  But  we  see  no 
reason  why  they  were  not  chargeable  with  such  information 
as  a  comparison  of  the  checks  with  the  check  book  would 
have  imparted  to  an  innocent  party  previously  unaware  of  the 
forgeries.  The  plaintiffs'  position  may  be  no  worse  because 
they  intrusted  tlie  examination  to  Davis  instead  of  to  a  third 
person ;  but  they  can  be  no  better  off  on  that  account. 
If  they  would  have  been  chargeable  with  the  negligence  or 
failure  of  another  clerk  in  the  verification  of  the  accounts, 
they  must  be  equally  so  for  the  default  of  Davis,  so  far  as  the 
examination  itself  would  have  disclosed  the  facts.  We  think 
it  plain,  therefore,  that  the  finding  of  the  referee  that  the 
plaintiffs  were  not  negligent  in  the  examination  of  the  pass 
book  and  vouchers  is  witliout  evidence  to  sustain  it,  unless  the 
plaintiffs  discharged  their  duty  to  the  defendant  when  they 
committed  the  examination  to  a  proper  clerk  and  were  not 
responsible  for  the  manner  in  which  the  clerk  performed  the 
task.  From  the  language  of  the  report  of  the  learned  referee 
it  would  seem  as  if  this  last  were  the  theory  on  which  his 
decision  proceeded.  We  do  not  think  it  can  be  sustained.  If 
any  duty  rested  on  the  plaintiffs  we  do  not  see  why  the  ordi- 
nary rule  of  principal  and  agent  or  master  and  servant,  that 
the  principal  or  master  is  liable  for  the  fault  of  bis  servant  or 
agent  in  the  master's  business,  did  not  apply.  This  was  so 
held  in  the  case  of  Leailier  Manufacturer^  Bank  v.  Morgan 
{fiupra\  and  nothing  to  the  contrary  is  to  be  found  in  Frank 
V.  (^hein'fcal  Xafttwal  Rank  of  New  York  (sujprd).  There 
it  is  said :    "  The  alleged   duty,  at  most,  only  requires  the 
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depositor  to  use  ordinary  care;  and  if  this  is  exercised, 
whether  by  himself  or  his  agents,  the  bank  cannot  justly 
complain,  although  the  forgeries  are  not  discovered  until  it  is 
too  late  to  retrieve  its  position  or  make  reclamation  from  the 
forger."  In  that  case,  however,  the  question  of  the  liability 
of  the  principal  for  the  negligence  of  his  clerk  did  not  arise, 
for  the  plaintiff  made  the  examination  personally.  There  are 
exceptions  to  the  general  rule  of  the  liability  of  the  master 
for  his  employee.  But  this  case  does  not  fall  within  those 
exceptions  nor  within  the  principle  on  which  those  exceptions 
are  based. 

These  views  would  render  it  necessary  to  reverse  the 
judgment  appealed  from  except  for  another  fact  now  to  be 
noted.  The  referee's  report  is  in  the  form  of  a  short  decision 
and  on  appeal  it  is  to  be  presumed  that  all  facts  warranted 
by  the  evidence  and  necessary  to  support  the  judgment  have 
been  found.  {Amherst  College  v.  Bitchy  151  N.  Y.  282; 
Bartlett  v.  Goodrich^  153  N.  Y.  421 ;  Marden  v.  Dcyrthy^ 
160  !N.  Y.  39.)  The  sixth  in  sequence  of  these  forgeries  was 
a  check  of  June  20th,  1898,  for  $12.49,  altered  to  the  sum  of 
$112,49,  with  the  name  of  the  payee  erased  and  "Cash" 
written  in  the  place  thereof.  The  teller  of  the  defendant,  who 
paid  the  check  and  was  a  witness  on  its  behalf,  testified  that 
the  check  showed  on  its  face  that  the  word  "  Cash  "  had  been 
written  in  the  place  for  the  payee's  name  over  an  erasure ; 
that  the  number  of  dollars  was  also  written  over  an  erasure ; 
that  he  did  not  like  the  appearance  of  the  check  and  that  it 
was  in  such  a  mutilated  condition  when  it  was  presented  to 
him  that,  before  paying  it,  he  required  Davis  to  indorse  upon 
the  check  a  receipt  for  its  amount.  That  the  defendant  was 
grossly  negligent  in  paying  the  check  and  has  only  itself  to 
thank  for  that  loss  is  apparent.  But  the  effect  of  that  negli- 
gence did  not  cease  with  the  payment  of  the  check.  The 
referee  might  well  have  found  that,  had  payment  of  the  check 
been  refused  or  had  Davis  been  required  to  obtain  the  indorse- 
ment or  guaranty  of  the  plaintiffs  as  to  its  correctness,  the 
forgeries  of  D^vis  would  have  been  exposed  and  their  repeti- 


232  Critten  v.  Chemical  Nat.  Bank.  [May? 


opinion  of  the  Court,  per  Cullen,  J.  [Vol.  171. 


tion  would  not  have  occurred.  That  Davis  was  able  to  suc- 
cessfully continue  from  this  time  to  his  arrest  a  series  of  for- 
geries is  as  fairly  attributable  to  the  folly  oi  the  bank 
in  paying  to  a  clerk  a  check  of  his  employers  which  had  plainly 
been  altered  without  making  inquiry  as  to  the  reason  or 
authority  for  the  alteration,  as  it  was  to  any  carelessness  of  the 
plaintiffs  in  failing  to  detect  the  alteration  when  the  checks 
were  returned  to  tliem  from  the  bank.  Since  we  have  held 
that  the  question  in  the  case  was  not  one  of  ratification  or 
estoppel,  hut  that  the  liability  of  the  plaintiffs  to  the  bank 
was  solely  for  the  loss  caused  by  their  negligence,  it  is  a  com- 
plete answer  to  the  defendant's  claim  that  its  own  negligence 
contributed  to  the  loss.  The  learned  counsel  for  the  appel- 
lant contends  that  the  plaintiffs'  cause  of  action  is  not  based 
on  negligence  and  that  the  plaintiffs  cannot  sue  on  contract 
and  recover  in  tort.  This  claim  is  without  force.  The  action 
unquestionably  was  brought  on  contract,  but  it  remains  such. 
The  plaintiffs  sue  for  a  debt  to  which  the  defendant  answers : 
We  have  paid  the  mone^',  true,  not  according  to  your  direc- 
tions, but  in  compliance  with  what  we  believed  to  be  your 
directions,  and  your  negligent  conduct  in  your  duty  towards 
us  led  us  into  that  error.  To  which  the  plaintiffs  rejoin :  Your 
own  negligence  contributed  to  the  loss.  All  this  may  be  true, 
yet  the  plaintiffs  recover  not  in  tort  but  on  contract,  for  the 
allegation  of  negligence  on  the  part  of  the  defendant  is  used 
only  to  defeat  its  claim  for  relief  on  account  of  the  plaintiffs' 
negligence. 

It  follows  that  under  the  authority  of  Weisser  v.  Denison 
{supra)  the  defendant  is  not  entitled  to  credit  for  the  two 
checks  paid  b}^  it  before  the  account  was  balanced  and  vouch- 
ers returned.  For  the  third,  fourth  and  fifth  checks,  amount- 
ing to  $300,  it  is  entitled  to  credit,  unless  it  was  guilty  of  neg- 
ligence in  their  payment,  a  fact  which  is  neither  found  by  the 
referee  nor  established  by  the  evidence.  For  the  sixth  check 
and  the  subsequent  ones  it  is  not  entitled  to  credit  because  of 
its  negligence  in  paying  the  sixth  check. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
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costs  to  abide  the  event,  unless  the  plaintiffs  consent  to  deduct 
from  their  recovery  tlie  sum  of  $300  with  interest  from 
November  15th,  1899,  in  which  case  the  judgment,  as  modi- 
fied, should  be  affirmed,  without  costs  of  this  appeal  to  either 
party. 

VA^m,  J.  (dissenting).  Whether  the  plaintiffs  exercised 
reasonable  care  in  examining  tlie  checks  returned  as  vouchers 
by  the  defendant  was  a  question  of  fact,  and,  as  they  intrusted 
the  work  to  a  competent  agent  and  took  other  precautions, 
there  was  evidence  to  support  the  finding  in  their  favor, 
which,  after  affirmance  by  the  Appellate  Division,  is  conclu- 
sive here.     {Amhe7*8t  College  v.  Hitch,  151  N.  Y.  282.) 

In  my  opinion  the  judgment  below  should  neither  be 
reversed  nor  modified,  unless  tlie  court  reaches  the  conclusion 
that  the  plaintiffs  had  constructive  notice  of  wliat  tlieir  agent 
discovered  in  examining  the  checks.  The  rule  wliich  imputes 
to  a  principal  knowledge  acquired  by  his  agent  rests  upon  the 
presumption  that  the  latter  has  disclosed  all  the  material  facts 
to  the  former.  ThiB  presumption  does  not  extend  to  a  fact 
which,  if  disclosed,  would  subject  the  agent  to  a  prosecution 
for  crime  or  defeat  a  scheme  in  which  he  was  engaged  to 
defraud  his  employer.  {Henry  v.  Alleii,  151  N.  Y.  1,  9 ; 
Benedict  v.  A7*tioux,  154:  N.  Y.  715,  728;  Bienenatoh  v. 
Ammidown,  155  N.  Y.  47,  60 ;  Pomeroy  on  Eq.  Jur.  §  675.) 
The  dishonesty  of  the  agent  changes  the  situation,  for  the 
necessity  of  concealing  his  dishonest  acts,  in  order  to  prevent 
exposure  and  punishment,  destroys  the  presumption  which 
would  otherwise  prevail  that  he  had  made  the  facts  known  to 
his  principal.  A  presumption  must  be  reasonable  or  it  cannot 
exist,  and  it  would  not  be  reasonable  to  expect  one  engaged  in 
executing  a  fraudulent  project  to  make  a  disclosure  which 
would  not  only  defeat  his  purpose  but  would  send  him  to 
prison.  Knowledge  is  not  imputable  when  the  agent  is  acting 
in  hostility  to  his  principal,  or  is  engaged  in  perpetrating  or 
concealing  a  fraud. 

In  this  case  the  agent  committed  the  furtive  acta  and  knew 
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all  about  them  long  before  he  examined  the  vouchers  returned 
hy  the  bank.  lie  discovered  no  fraud  while  making  that 
examination,  for  he  knew  all  before,  and  could  not  discover 
what  he  already  knew.  lie  found  out  nothing  while  acting 
as  agent,  but  only  while  acting  on  his  own  account.  He  was 
still  engaged  in  his  scheme  to  defraud  when  he  made  the 
examination,  and  conceahnent  was  as  necessary  then  as  it  had 
ever  been.  In  concealing  the  fraud  he  did  not  act  as  agent* 
and  he  waa  engaged  in  concealing  the  fraud  all  the  time  after 
]ie  began  to  carry  on  his  system  of  forgery,  and  was  so  engaged 
when  he  examined  the  checks.  In  Frank  v.  Chemical  Nat, 
Bank  (84  N".  Y.  209)  tlie  court  said :  "  It  was  only  because 
Goodheim  was  the  criminal  that  the  examination  did  not  dis- 
close to  them  the  forgeries.  He  was  not  the  plaintiflfe'  agent  in 
issuing  the  forged  paper,  nor  was  he  their  agent  in  abstracting 
the  false  vouchers  and  falsifying  the  books,  which  was  done 
in  aid  of  his  criminal  purpose."  If  Goodheim,  whose  duty  it 
was  to  examine  the  vouchers,  discovered  nothing  imputable  to 
the  plaintiflFs  in  that  case,  how  could  Davis,  in  examining  the 
checks,  make  a  discovery  binding  upon  the  plaintiffs  in  this 
case?  Goodheim  abstracted  the  false  vouchers,  so  that  the 
examination  made  by  himself  and  the  depositor  would  disclose 
no  wrong,  except  by  their  absence,  and  Davis,  whose  duty  it 
was  to  use  the  check  punch,  so  used  it  as  to  leave  suflScient 
space  next  to  the  dollar  sign  in  which  to  subsequently  cut  a 
figure  and  thus  raise  the  amount  of  the  check.  He  also 
changed  the  footings  at  the  bottom  of  the  stub  page  of  the 
check  book  so  £ts  to  prepare  for  the  examination.  If  what 
Goodheim  did  was  not  binding  on  his  principal,  how  can  we 
say  that  what  Davis  did  was  binding  on  the  plaintiflEs  ?  In 
neither  case  can  the  duties  of  the  dishonest  agent  be  so  sepa- 
rated as  to  distinguish  the  fraud  in  concealing  the  forgery 
from  the  forgery  itself,  for  each  act  was  part  of  a  single 
scheme.  The  forgery,  the  preparation  for  concealment  and 
the  constant  concealment  were  successive  steps  in  the  same 
transaction.  It  cannot  be  held  that  what  Davis  would  have 
discovered  if  he  had  not  been  the  forger  but  somebody  else,  is 
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imputable  to  the  plaintiffs  without  also  imputing  to  them 
knowledge  of  the  space  left  to  punch  out  another  figure,  as 
well  as  of  the  false  footings,  for  these  acts  were  within  the 
scope  of  his  employment  as  much  as  the  examination  of  the 
vouchers.  In  every  case  of  successful  fraud  by  an  agent,  it 
is  tlie  nature  of  the  duties  intrusted  to  him  that  enables  him 
to  perpetrate  the  fraud,  and  it  is  erroneous  reasoning  to  say 
that  if  a  part  of  those  duties  had  been  intrusted  to  another 
clerk,  as  he  would  have  found  out  the  facts,  they  must  be 
imputed  to  the  principal,  because  the  latter  in  good  faith 
assigned  such  duties  to  the  criminal. 

Under  the  circumstances,  it  cannot  be  presumed  that  Davis 
disclosed  facts  which  an  honest  agent  might  have  discovered 
in  looking  over  the  checks,  but  which  the  former  knew  before 
the  checks- came  to  his  hands  for  examination,  without  sul)- 
verting  the  reason  upon  which  the  rule  of  imputed  knowledge 
is  founded.  Entertaining  tliese  views,  I  am  compelled  to  dis- 
sent from  those  expressed  in  the  prevailing  opinion,  so  far  as 
they  are  inconsistent  with  this  memorandum,  and  to  vote  in 
favor  of  affirmance. 

Parker,  Ch.  J.,  IIaight  and  Werner,  JJ.,  concur  with 
CuLLEN,  J. ;  Martin,  J.,  concurs  with  Vann,  J. ;  Bartlett, 
J.,  takes  no  part. 

Judgment  accordingly. 


Willis  N.  Britton,  Kespondent,  v.  Charles  J.  Ferrin,  Jr., 

et  al..  Appellants. 

1.  Principal  and  Agent  —  Relation  Betwkbn  Factor  and  Princi- 
pal Is  Fiduciary.  The  relation  between  a  commission  agent  or*  factor 
for  the  sale  of  goods  and  his  principal  is  fiduciary,  and  in  the  absence  of 
an  express  agreement  or  one  implied  from  the  course  of  business  or  deal- 
ing between  the  parties,  giving  to  the  former  the  right  to  appropriate  to 
his  own  use  the  proceeds  of  sale,  they  belong  to  tbe  principal,  subject 
only  to  the  lien  of  the  agent  for  commissions  and  other  advances  and 
charges,  and  tho  principal  may  follow  and  reclaim  them  so  long  as  their 
identity  is  not  lost,  subject  to  the  rights  of  a  bona  fide  purchaser  for  value. 

2.  When  Refusal  to  Pay  Over  Pkocjerds  of  Sales  Constitutes 
Conversion  —  When  Paincepal's  Debt  to  Third  Person  Cannot  Be 
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CouNTERCLATMED  IN  AcTiON  TiiEREPOR.  Where,  undcF  such  circum- 
stances, factors  upon  a  seasonable  demand  refuse  to  surrender  such  pro- 
ceeds, they  will  not  be  permitted  in  an  action  by  the  principal,  to  defeat 
or  diminish  a  recovery  therefor  by  purchasing  the  claim  of  a  third  person 
against  him  and  interposing  it  as  a  counterclaim,  for  two  reasons:  1.  The 
action  is  under  section  549  of  the  Code  of  Civil  Procedure  one  of  tort,  and 
secures  to  the  plaintiff  the  same  rights  and  remedies  that  exist  as  to  other 
wrongs  of  a  similar  character.  2.  The  attempt  to  enforce  such  counter- 
claim is  an  effort  to  deal  with  the  funds  of  the  principal  for  their  own 
benefit,  and  thereby  defendants  assume  a  position  incompatible  with  their 
duties,  adverse  and  antagonistic  to  his  rights,  and  which  are  in  direct 
conflict  with  his  interest. 
Britton  v.  Ferrin,  57  App.  Div.  622,  affirmed. 

(Argued  April  8,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  fourth  judicial  department,  entered 
December  28, 1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  plaintiff  alleged  in  his  complaint  that  he  delivered  to 
the  defendants,  who  were  commission  merchants  in  the  city 
of  Buffalo,  two  carloads  of  apples  and  a  carload  of  apples 
and  onions,  ^vhich  were  the  property  of  the  plaintiff,  and 
employed  the  defendants  to  sell  the  same  upon  commission  ; 
that  they  were  sold  by  the  defendants  for  the  aggregate  sum 
of  $999.35,  and  they  received  that  sum  for  the  plaintiff  in  a 
fiduciary  capacity ;  that  the  charges  amounted  to  $256.63, 
leaving  a  balance  of  $742.72,  which  the  plaintiff  demanded  of 
the  defendants,  which  they  wrongfully  refused  to  pay  and 
wrongfully  converted  to  their  own  use. 

The  defendants  admitted  that  they  were  copartners ;  that 
the  plaintiff  consigned  the  goods  mentioned ;  that  they  were 
sold  by  the  defendants  for  prices  aggregating  the  sum  alleged ; 
that  their  charges  were  the  amount  stated,  and  that  before 
the  commencement  of  the  action  the  plaintiff  had  demanded 
payment  of  tlie  sum  of  $742.72.  The  other  allegations  of  the 
complaint  were  denied. 

The  defendants  then  specially  alleged  that  they  did  not 
receive  the  proceeds  of  such  sales  in  a  fiduciary  capacity,  and 
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that  the  plaintiff  never  demanded  or  was  entitled  to  the  iden- 
tical proceeds  thereof.  They  then  alleged  that  there  was  a 
general  custom  and  course  of  dealing  among  commission  mer- 
chants throughout  the  country  and  at  Buffalo,  which  was  well 
known  to  the  plaintiff  ;  that  their  relation  was  that  of  debtor 
and  creditor,  and  that  such  was  the  custom  and  course  of  deal- 
ing and  contract  between  the  parties ;  that  they  subsequently 
sent  to  the  plaintiff  an  account  of  the  various  sales  made  by 
them,  showing  the  gross  proceeds,  expenses  and  commissions, 
and  the  net  proceeds  of  each  car,  and  that  the  plaintiff 
accepted  their  pereonal  credit  therefor ;  that  before  the  com- 
mencement of  the  action  the  plaintiff  accepted  the  defendants' 
agreement  to  pay  such  proceeds  as  an  ordinary  debt,  and  ter- 
minated all  and  any  fiduciary  character  with  respect  thereto, 
waiving  all  and  any  claim  for  damages  by  reason  of  any  tort 
with  respect  to  the  use  of  such  proceeds. 

The  defendants  then  set  up  as  a  third  and  partial  defense 
and  counterclaim  that  on  the  sixth  of  August,  1896,  a  settle- 
ment of  the  accounts  was  had  between  the  parties,  including 
the  transactions  mentioned  in  the  complaint,  whereby  it  was 
found  and  determined  that  the  defendants  owed  the  plaintiff 
only  the  sum  of  $13.71  which  they  agreed  to  pay  on  demand. 

For  a  fourth  and  separate  defense  and  counterclaim  the 
defendants  alleged  that  in  1895  there  were  certain  agreements 
and  transactions  between  the  plaintiff  and  Ferrin  Brothers 
Company,  a  domestic  corporation,  whose  place  of  business 
was  in  Rochester,  for  the  handling  and  selling  of  farm  prod- 
uce, and  upon  such  dealing  l>etween  the  corporation  and  the 
plaintiff  there  was  a  balance  due  the  corporation  in  the  sum 
of  $729.01,  and  that  that  cause  of  action  was  assigned  by  the 
corporation  to  the  defendants  which  they  sought  in  this  action 
to  counterclaim  against  the  plaintiff's  demand. 

Upon  the  trial,  when  the  evidence  was  closed,  the  court 
held  that  the  action  was  for  money  received  by  the  defendants 
in  a  fiduciary  capacity,  and,  consequently,  that  the  assigned 
claim  to  the  defendants  could  not  be  counterclaimed  in  this 
action.     The  defendants  then  asked  to  be  permitted  to  submit 
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to  the  jury  the  questions  whether  there  had  been  a  conver- 
sion ;  whether  there  was  any  fiduciary  relation  between  the 
parties,  and  whether  or  not  that  fiduciary  relation  was  termi- 
nated before  the  commencement  of  the  action.  This  was 
denied  and  the  defendants  excepted.  The  court  thereupon 
directed  a  verdict  for  the  plaintiff  for  $94:9.14.  A  motion 
was  made  for  a  new  trial  on  the  minutes,  based  upon  the 
exceptions  taken  at  the  trial,  which  was  denied.  The  defend- 
ants thereupon  appealed  to  the  Appellate  Division  from  the 
judgment  and  order,  where  both  were  unanimously  affirmed. 

NeUcyti  E.  Spen^^er  for  appellants.  The  court  having 
directed  a  verdict,  appellants  are  entitled  to  the  most  favor- 
able inferences  deducible  from  the  evidence,  and  all  disputed 
facts  are  to  be  treated  as  established  in  their  favor.  {McDon- 
ald V.  Metropolitan  By,  Co,^  167  N.  Y.  ^^.)  The  usages 
proven  were  reasonable,  uniform,  well  settled,  not  in  opposition 
to  the  fixed  rules  of  law,  not  in  contradiction  of  any  express 
terms  of  contract  between  the  parties,  and  must  be  deemed, 
therefore,  to  have  entered  into  the  intention  of  the  parties. 
{Ilinton  V.  Loche^  5  Hill,  437 ;  Walls  v.  Bailey^  49  N.  Y. 
464;  Newhall  v.  AppUton^  114  N.  Y.  140;  Bobertson  v.  N, 
S.  Co.,  139  N.  Y.  421 ;  Johnson  v.  Be  Beyster,  50  N.  Y. 
^(j(S\  Smith  V.  Oleics,  114  K  Y.  194.)  An  action  in  tort 
does  not  lie  against  defendants.  Plaintiff's  sole  cause  of 
action  was  on  contract.  {Connaughty  v.  Nicliolsy  42  N.  Y. 
83 ;  Greentree  v.  Bosenstock^  61  N.  Y.  583 ;  Laverty  v. 
Snethsn,  68  N.  Y.  522 ;  Segellcen  v.  Meyer,  94  N".  Y.  473 ; 
Harris  v.  Shults,  40  Barb.  315 ;  StoU  v.  King,  8  How.  Pr. 
298  ;  White  v.  Blatt,  5  Den.  269 ;  Com/inonweaUh  v.  Stearns, 
43  Mass.  343;  Vail  v.  Durant,  89  Mass.  408;  Stea/mship 
Co.  V.  Seager,  31  App.  Div.  288.)  It  was  error  to  exclude 
defendants'  counterclaim.  (Code  Civ.  Pro.  §§  500,  501 ; 
Steamship  Co,  v.  Stayer,  31  App.  Div.  288 ;  Bosenburg  v. 
Block,  102  N.  Y.  255 ;  Moffatt  v.  Fulton,  132  K  Y.  519.) 
Plaintiff  failed  to  prove  any  actionable  wrong.  {N,  B.  dk  D. 
Bank  v.  IlulheU,  117  N.  Y.  384;  Smith  v.  Ogilvie,  127  N. 
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Y.  143 ;  Moffatt  v.  Fulton,  132  N.  Y.  507 ;  Stoll  v.  King,  8 
How.  Pr.  298;  WJdte  v.  Piatt,  5  Den.  269;  Mechem  on 
Agency,  §  1022 ;  Enssell  on  Factors  &  Brokers,  271 ;  Deca- 
tur V.  Goodrich,  44  Ilun,  3 ;  Liddell  v.  Paton,  7  Hun,  195 ; 
Bucha/nan  v.  Woodman,  1  Ilun,  639 ;  Moranye  v.  Waldron, 
6  Hun,  529 ;  Chaprnan  v.  Forsyth,  2  How.  [U.  S.]  202 ;  Dono- 
van V.  Connell,  9  Civ.  Pro.  Rep.  222.)  There  was  evidence 
that  plaintiff  had  made  a  final  election  to  ratify  defendant's 
treatment  of  the  matter  as  a  mere  debt  and  had  waived  his 
right  of  action  in  tort,  if  he  ever  had  any,  and  defendant 
should  have  been  allowed  to  go  to  the  jury.  {Cairnes  v. 
Bleeher,  12  Johns.  300 ;  Yianna  v,  Barclay,  3  Cow.  281  ; 
Jervis  v.  Hoyt,  2  Hun,  637;  Bowen  v.  Mandeville,  95  N. 
Y.  237;  Conrow  v.  Little,  115  N.  Y.  387;  Terry  v.  M^m- 
ger,  121  N.  Y.  161 ;  Mollef^  v.  Tuska,  87  N.  Y.  166.) 

John  Demwnd  for  respondent.  The  relation  between  a 
commission  agent  for  the  sale  of  goods  and  his  principal  is 
fiduciary  ;  and,  in  the  absence  of  an  express  agreement  or  one 
implied  by  the  course  of  dealing  between  them,  giving  the 
former  the  right  to  appropriate  to  his  own  use  the  proceeds 
of  sales  of  the  principal's  goods,  such  proceeds  belong  to  the 
principal.  {Baker  v.  N.  Y.  NaL  F,  Bank,  100  K.  Y.  31 ; 
Moffatt  V.  Fidton,  132  N.  Y.  507;  Mechem  on  Agency, 
§§  454-457,  1007 ;  Kelhy  v.  Bradley,  9  Hun,  283  ;  Wallace 
V.  Castile,  14  Hun,  106  ;  Moore  v.  Ilillahrand,  37  Hun,  491 ; 
Dugurd  v.  Fdwards,  50  Barb.  288;  100  N.  Y.  34.)  This 
is  an  action  in  tort.  (Code  Civ,  Pro.  §§  549, 1487  ;  Mechem 
on  Agency,  §§  454-457,  1007 ;  7?.  D,  Co,  v.  O'Brien,  72 
72  Hun,  462  ;  Russell  on  Factors  &  Brokers,  272,  273 ;  Mof- 
fatt V.  Fulton,  132  N.  Y.  507;  Fayerweather  v.  Tucker,  11 
K  Y.  Supp.  39;  S.  S.  R.  Co.  v.  Dayton,  70  N.  Y.  486; 
Roehr  v.  Dawson,  15  Civ.  Pro.  Rep.  417.)  In  an  action  of 
tort  a  counterclaim  on  contract  cannot  be  interposed.  (Davis 
v.  Aikin,  85  Hun,  554 ;  i?.  D,  Co,  v.  O'Brien,  72  Ilun,  462 ; 
People  V.  Dennison,  84  N.  Y.  273;  Smith  v.  Hall,  67  N. 
Y.  48  ;  Russell  on  Factors  &  Brokers,  273,  274.) 
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Mastin,  J.  That  the  defendants  were  commission  mer- 
chants to  whom  the  plaintiff  shipped  three  carloads  of  fruit 
and  onions  to  be  sold  by  them  on  commission,  which  they  sold, 
the  proceeds  netting  $742.72,  was  plainly  established  and  is 
not  denied.  The  plaintiff  demanded  this  sum  of  the  defend- 
ants, which  they  refused  to  pay.  The  only  manner  in  which 
they  sought  to  defeat  or  diminish  the  plaintiff's  recovery 
therefor  was  by  means  of  a  counterclaim  based  on  an  account 
yr  debt  they  purchased  against  him,  amounting  to  nearly  that 
sum.  The  trial  court  held  that  such  a  counterclaim  could  not 
be  allowed  in  this  action,  and  directed  a  verdict  for  the  plain- 
tiff for  the  amount  of  his  demand.  The  exceptions  of  the 
defendants  to  that  direction  and  to  the  refusal  of  the  court  to 
submit  certain  matters  to  the  jury,  present  the  only  question 
involved  upon  this  appeal. 

The  defendants  endeavored  to  sustain  the  theory  that  a 
demand  assigned  to  them  by  a  third  person  might  be  counter- 
claimed  against  the  defendants'  cause  of  action,  by  denying 
that  they  received  the  plaintiff's  goods  or  the  proceeds  thereof 
in  a  fiduciary  capacity,  and  by  proving  that  there  were  certain 
general  customs  and  usages  in  that  business  with  reference  to 
receiving,  handling  and  accounting  for  goods  consigned  to 
them  by  shippers,  which  were  usual  among  commission  mer- 
chants, and  that  they  handled  the  proceeds  of  merchandise 
consigned  by  him  to  the  defendants  in  the  fall  of  1895,  in 
accordance  with  those  customs.  The  proof  was  that  it  was 
the  general  custom  to  receive  shipments,  pay  the  charges,  sell 
the  goods  to  the  best  possible  advantage  as  promptly  as  pos- 
sible, render  account  of  sales  to  the  shipper  as  fast  as  ship- 
ments were  closed  out,  and  to  at  once  pay  the  net  proceeds 
by  their  check ;  that  the  goods  were  sold  to  the  best  advantage 
both  for  cash  and  on  time,  that  they  were  sold  on  credit  only 
to  responsible  parties,  but  if  losses  followed  the  commission 
merchant  was  to  sustain  them ;  that  all  the  receipts  for  prod- 
uce sold  were  placed  in  one  drawer,  from  which  change  and 
deposits  in  the  bank  were  made;  that  the  proceeds  of  the 
particular  property  of  each  shipper  were  not  kept  separate ; 
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conjecture  without  any  support  in  the  evidence.  This  I  think 
is  a  mistake,  since  the  record  shows  that  the  defendants'  wit- 
nesses, some  of  them  experts,  and  a  part  of  whoso  testimony 
is  quoted  upon  the  brief  of  the  plainti^s  counsel,  while  stating 
that  it  was  possible  to  place  the  plant  elsewhere  or  subdivide 
it,  if  the  place  could  be  found  or  procured,  stated  in  almost 
the  same  breath  that  it  would  be  impracticable  to  do  so  for 
very  cogent  reasons  which  they  gave,  and  if  done,  the  aggre- 
gate damage  and  public  inconvenience  would  not  be  less.  It 
is  impossible  to  read  the  testimony  as  a  whole  and  then  say 
that  the  court  was  not  authorized  to  make  the  finding  in  the 
very  words  that  he  employed.  It  is  not  quite  fair,  as  it  seems 
to  me,  for  a  court  of  last  resort,  reviewing  a  case  upon  find- 
ings, to  fasten  upon  a  single  sentence  in  an  entire  finding  and 
divide  the  sentence,  adopting  what  is  supposed  to  be  favorable 
to  the  plaintiff  and  rejecting  what  is  supposed  to  be  favorable 
to  the  defendant,  in  order  to  work  out,  as  matter  of  law,  a 
nuisance  from  the  language  employed.  It  is  admitted  that 
the  court  used  the  short  form  of  decision  permitted  by  the 
Code  and,  hence,  he  is  deemed  to  have  found  all  the  facts 
necessary  to  support  his  judgment  since  the  decision  has  the 
same  legal  effect  as  the  general  verdict  of  a  jury  on  the  issues, 
as  we  have  repeatedly  held.  This  general  verdict  has  not 
been  disturbed  by  the  reviewing  court  below,  as  it  had  the 
power  to  do  upon  the  facts,  and  this  court  must  accept  the 
findings  just  as  they  are. 

That  the  plaintiff  sustained  great  annoyance  and  serious 
damage  from  the  location  and  use  of  the  thing  of  which  he 
complains  there  can  be  no  doubt.  It  is  said  that  the  damage 
is  special  which,  I  take  it,  means  nothing  more  than  that  his 
damages  are  greater,  relatively,  than  his  neighbors  generally 
have  sustained.  The  amount  of  the  damages  cannot  change 
the  rule  of  law.  The  laborer  in  a  tenement  house  who  has  been 
under  like  conditions  and  circumstances,  damaged  to  the  extent 
of  one  hundred  dollars  only,  has  the  same  standing  in  the  courts 
to  enforce  his  claim  as  the  plaintiff.  The  answer  to  botli  claims 
is  the  same,  and  is  to  be  found  in  the  language  of  Judge  Mas- 
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TIN  in  this  court  (169  N.  T.  282) :  "  In  every  civilized  commu- 
nity controlled  by  governmental  or  municipal  laws  or  regula- 
tions, there  are  many  cases  where  the  individual  must  be 
subjected  to  remote  or  consequential  damages  or  loss  to  which  he 
must  submit  without  other  compensation  than  the  benefit  whicli 
he  derives  from  the  social  compact."  This,  in  my  opinion,  is  one 
of  the  cases  referred  to.  The  city,  under  the  authority  of  the 
state,  is  engaged  in  a  great  public  work  that  injuriously  affects 
the  business  and  property  of  hundreds  of  people  on  the  line 
of  the  work  and  in  the  vicinity.  Many  of  them  have  been 
and  are  damaged  proportionally  as  much  and  perhaps  more 
than  the  plaintiff.  The  strain  upon  the  nervous  system  of 
the  aged  and  feeble  and  the  sick  from  the  constant  blasting 
and  other  operations  must  be  very  great,  and  while  the  plain- 
tiff has  lost  money,  some  of  his  neighbors  may  have  suffered 
in  a  way  that  money  cannot  compensate.  If  he  is  entitled  to 
be  made  good  so  are  they.  All  that  is  necessary  is  that  they 
bring  to  this  court  the  finding  of  a  jury  or  a  court  to  the 
effect  that  the  subway  could  have  been  located  on  some  other 
street  or  at  some  other  point.  The  legislature  did  not  give 
express  or  specific  directions  to  locate  the  railroad  in  any  par- 
ticulai'  street,  any  more  or  in  any  other  way  than  it  gave  like 
directions  to  locate  the  place  for  the  appliances  necessary  for 
its  construction.  All  that  was  properly  left  to  the  local  author- 
ities, and  if  their  decision  does  not  protect  the  defendants  from 
liability  in  this  case  for  the  alleged  nuisance,  neither  would  it 
protect  them  for  converting  the  streets  of  the  city  into  a  broad 
and  deep  ditch,  to  the  annoyance  and  damage  of  thousands  of 
people.  If  the  thing  complained  of  in  this  case  is  a  nuisance 
60  is  the  ditch,  since  both  things  were  located  by  the  same 
authority.  It  does  not  help  much  to  say  that  we  are  not  to  be 
understood  as  formulating  ^^  any  general  rule "  in  this  case. 
If  the  decision  rests  firmly  upon  law  and  reason  that  warning 
is  superfluous.  It  is  impossible  to  decide  the  case  without 
laying  down  a  rule  appUcable  to  all  cases  depending  on  the 
same  or  similar  facts  and  legal  principles..  Surely  it  cannot 
1)6  presumed  that  the  plaintiff  is  the  only  person  in  the  city 
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who  can  make  out  such  a  case  as  we  now  have  before  «s.  If 
the  plaintiff  is  able  to  spell  out  a  nuisance  from  adverse  find- 
ings upon  which  he  was  defeated  at  the  trial,  how  will  it  be 
with  others  who  may  succeed  at  the  trial  and  procure  more 
favorable  findings  from  a  court  that  may  feel  constrained  to 
follow  our  decision  in  this  case  and  these  findings  are  unani- 
mously affirmed  ?  The  truth  is  that  the  decision  of  any  court 
born  of  a  struggle  to  give  relief  to  a  particular  person,  when 
thousands  in  the  same  community  have  relatively  a  similar 
grievance,  is  quite  sure  at  some  time  and  in  some  way  to  come 
back  to  plague  and  vex  the  court  that  made  it,  and  then  it 
must  be  explained  away  by  some  specious  but  flimsy  argument 
or  silently  ignored. 

There  is  one  passage  in  the  prevailing  opinion  which  seems 
to  constitute  the  corner  stone  of  the  decision.  Here  it  is : 
''  It  is  evident  that  the  plant  could  be  located  in  sparsely  set- 
tled districts  near  the  river  front,  and  not  cause  a  tenth  part 
of  the  damage  that  would  arise  in  maintaining  it  at  the  point 
selected  by  these  defendants,  or  in  the  heart  of  the  residential 
portion  of  the  city,  like  Fifth  Avenue,  Madison  Avenue,  or 
some  other  localities  that  might  be  named.*"  But  how  is  all 
that  so  evident  f  Certainly  not  from  the  findings  that  are  our 
sole  guide  as  to  the  facts.  Hence  this  is  but  another  way  of 
saying  that  the  court,  when  hard  pressed  for  a  reason,  will 
fling  away  the  flndings  and  act  upon  its  own  notions  of  the 
real  situation.  The  natural  and  reasonable  place  for  the  appli- 
ances necessary  to  construct  the  work  is  at  or  near  the  locality 
where  the  work  is  to  be  done.  The  notion  that  they  should 
have  been  placed  at  some  point  a  mile  or  more  distant  is  but 
an  extreme  and  fanciful  suggestion.  It  does  not  require  an 
expert  to  see  that  such  a  thing,  while  possible,  was  not  reason- 
able nor  practicable.  That  is  what  the  learned  trial  court  has 
found,  and  I  assume  he  was  as  well  informed  on  that  question 
as  we  are  or  can  be.  It  was  a  question  involved  in  the  issues 
before  him  and  of  which  he  had  jurisdiction.  It  is  a  question 
now  of  which  we  have  no  jurisdiction  outside  of  the  findings 
made.    But  the  residents  of  the  fashionable  avenues  named 


484  Bates  v,  IIoLBfMK)K.  [June, 

Dissenting  opinion,  per  0*Brien,  J.  [Vol.  171. 


are  to  have  the  benefits  of  rapid  transit  practically  at  their 
doors,  and  is  this  court  to  hold  that  they  must  be  exempt  from 
the  annoyance  and  damage  incident  to  the  construction  of  the 
tunnel,  and  that  it  should  be  shifted  to  the  people  in  the 
sparsely  settled  districts,  wherever  that  place  is,  or  upon  the 
people  on  the  river  fronts  ?  Nay  more,  are  the  defendants,  the 
contractors  building  the  subway,  guilty  of  creating  and  main* 
taining  a  nuisance  simply  because  they  have  not  done  enough 
to  shift  the  annoyance  from  the  former  to  the  latter?  If 
that  is  law  it  must  be  that  a  noxious  thing  near  one  of  the 
fashionable  residences  or  hotels  on  one  of  these  avenues  is  a 
nuisance,  while  the  same  thing,  used  in  the  same  way,  when 
pla,ced  near  the  home  of  a  laborer  or  more  humble  man  of 
business  would  not  be  a  nuisance  at  all.  Grant  that  the  latter 
would  not  be  able  to  prove  more  tiian  ten  per  cent  of  the  dam- 
age that  the  plaintiff  has,  as  the  court  suggests,  would  the 
thing  for  that  reason  be  any  the  less  a  nuisance  ?  If  the  thing 
complained  of ^is  a  nuisance  where  it  is,  why  would  it  not  be  a 
nuisance  if  placed  near  the  home  of  a  lalx)rer  or  mechanic? 
And  yet  the  only  ground  of  liability  suggested  in  this  case  is 
the  neglect  of  the  defendants  to  favor  the  former  by  afBicting 
the  latter.  I  have  no  doubt  that  all  the  reasons  that  have 
ever  been  or  can  be  given  to  support  the  judgment  about  to 
be  rendered  by  this  court  in  this  case  are  fairly  embodied  in 
the  opinion  of  the  court,  and  those  reasons  there  expressed 
will  speak  for  themselves.  The  issue  in  this  case  is  one  of 
law,  and  in  its  last  analysis  a  very  plain  and  simple  one.  On 
the  one  hand  it  is  asserted  that  the  trial  court  found  that  the 
thing  complained  of  was  and  is  a  nuisance,  while  on  the  other 
it  is  asserted  that  the  finding  is  the  other  way  and  plainly  to 
the  effect  that  it  is  not  a  nuisance.  Therein  lies  the  whole 
controversy.  We  cannot  advance  one  step  towards  the  solu- 
tion of  this  question  by  generalizing  as  to  the  extent  of  the 
plaintiff's  damages  or  speculating  with  respect  to  the  part  of 
the  city  where  the  thing  in  question  should  have  been  placed. 
All  that  is  foreign  to  the  question  at  issue  and  only  tends  to 
mislead.    What  is  the  fair  meaning  and  legal  import  of  the 
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language  which  tlie  learned  trial  judge  used  in  the  findings  ? 
That  is  the  question  and  the  whole  question. 

We  have  very  recently  held  that  a  property  owner  sustain- 
ing damages  in  the  form  of  a  physical  injury  to  his  house  and 
buildings,  caused  by  a  contractor  in  the  one  case  and  the  city 
itself  in  the  other  when  engaged  in  a  public  work,  could  not 
recover  for  the  damage  and  injury  in  the  absence  of  proof  of 
negligence  {Hollaiid  House  Co.  v.  Baird^  169  N.  Y.  136 ; 
Uppingion  v.  City  of  JV.  F.,  165  N.  T.  222),  and  so  this 
court  litis  held  that  the  temporary  use  of  structures  like  the 
one  in  question  in  the  construction  of  an  aqueduct,  injurious 
to  adjoining  property  owners,  constituted  no  cause  of  action  in 
favor  of  the  party  injured  against  the  city.  {Lester  v.  Mayor ^ 
etc.,  ofN,  F.,  150  N.  T.  578,  affg.  S,  (7.,  79  Ilun,  479.)  What 
the  legal  distinction,  if  any,  is  between  the  damages  claimed 
in  these  cases  and  the  damages  claimed  in  this  case  I  cannot 
perceive  and  no  one  has  attempted  to  state.  I  am  not  in  favor 
of  making  use  of  the  equitable  powers  of  the  court,  including 
the  writ  of  injunction,  for  the  sole  purpose  of  coercing  these 
defendants  to  pay  money  to  the  plaintiff,  under  the  na?ne  of 
damages,  which  the  latter  could  not  recover  in  an  action  at 
law. 

But  I  am  mentally  admonished  that  I  must  be  wrong  at 
some  point  in  the  discussion,  since  my  learned  brethren,  for 
whose  opinions  I  have  great  respect,  even  when  given  as  in 
this  case,  dogmatically  and  without  argument,  differ  so  radi- 
cally with  me.  I  have  endeavored,  however,  to  make  my 
reasons  plain  to  the  end  that  my  error,  if  any,  may  be  easily 
detected  and  readily  refuted.  I  think  the  law  and  the  facts 
in  the  case  were  correctly  decided  by  the  trial  court  and  that 
there  was  no  legal  ground  for  reversing  the  judgment. 

Since  writing  the  above.  Judge  Cullen,  another  of  mj'^ 
associates,  has  very  wisely  and  properly  thought  it  necessary 
to  add  something  to  the  discussion.  Agreeing  entirely  as  he 
does  with  Judge  Bartlett,  who  holds  that  upon  the  findings 
of  the  trial  court  as  made  the  plaintiff  was  entitled  to  recover, 
he  proceeds  immediately  to  demolish  these  very  findings. 
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because  made  without  what  he  calls  sufficient  evidence^  and 
he  cites  a  case  to  prove  that  this  court  must  sustain  the  reversal 
below  upon  the  law  when  the  findings  have  not  sufficient  evi- 
dence to  support  them. 

Of  course  he  does  not  mean  quite  what  lie  says,  since  the 
case  cited  does  not  hold  anything  of  the  kind.  What  it  does 
hold  is  that  this  court  in  such  a  case  may  disregard  the  find- 
ings that  have  no  evidence  whatever  to  sustain  them.  If  the 
evidence  was  thought  to  be  inaufficient  the  court  below  should 
have  reversed  upon  the  facts,  but  I  venture  to  say  that  no  one 
will  be  able  to  point  out  a  single  finding  made  by  the  trial 
court  that  has  not  the  support  of  at  least  some  evidence. 
Indeed,  it  is  difficult  to  see  how  any  other  findings  could  have 
been  made.  It  is  quite  impossible,  however,  to  reconcile  the 
two  opinions.  They  are  inconsistent  with  each  .other  and  each 
is,  in  some  respects,  inconsistent  in  itself.  Inasmuch  as  Judge 
CuLLEN  agrees  vrith  Judge  Babtlett,  he  must  assume  the 
findings  in  the  record  to  be  the  findings  in  the  case ;  and  to 
stand  upon  the  findings  as  made  in  one  breath,  and  to  throw 
them  away  as  worthless  in  the  next,  does  not  strike  me  as  a  very 
logical  or  consistent  method  of  argument.  When  we  find  one 
opinion  standing  squarely  on  the  findings  and  the  other  agree- 
ing with  it,  but  at  the  same  time  seeking  to  destroy  these 
very  findings,  there  must  be  some  confusion  of  thought  or  want 
of  harmony  in  the  argument.  It  only  illustrates,  however, 
the  vague  and  illusive  theories  that  may  sometimes  be  used 
with  the  very  best  intentions  to  sustain  a  case.  It  would  be 
much  more  satisfactory  if  we  could  learn  just  what  finding 
it  is  that  is  without  sufficient  evidence  to  sustain  it  if  we  are 
to  review  the  case  in  that  way.  There  was  but  one  general, 
fundamental  fact  in  issue  in  the  case,  and  that  was  whether 
the  thing  complained  of  was  or  was  not  a  nuisance.  The 
plaintiff  alleged  that  it  was  and  the  defendants  denied  that 
allegation.  Therein  was  involved  the  whole  issue  of  fact  in 
the  case,  and  it  is  obvious  that  the  plaintiff  could  not  succeed 
unless  the  trial  court  found  that  issue  in  his  favor.  That 
court  not  only  refused  to  so  find,  but  actually  found  that  it 
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was  not  a  nuisance.  All  the  other  allegations  of  the  com- 
plaint and  the  other  findings  are  merely  evidentiary.  The 
trial  court  having  negatived  the  fundamental  fact  in  the 
plaintiff's  case,  this  court  cannot  supply  it  unless  the  proof  on 
that  subject  was  conclusive  in  support  of  the  plaintiff's  alle- 
gation that  it  was  a  nuisance.  No  one  has  yet  ventured  to 
say  that.  So  we  must  go  back  to  the  point  from  which  we 
started,  and  that  is  concerning  the  legal  effect  of  the  findings 
as  made. 

If  the  court  found  in  terms,  or  in  substance,  that  the  thing 
is  a  nuisance,  then  this  court,  I  admit,  has  some  ground  to 
stand  upon  ;  but  otherwise  not.  The  argument,  or  rather  the 
assertion,  that  the  use  of  the  public  place  in  question  during 
the  progress  of  the  work  is  not  temporary,  while  the  use  of 
the  bed  of  the  street  for  the  same  time  is  temporary,  does  not 
seem  to  me  to  meet  the  situation.  The  thing  complained  of 
is  either  temporary  or  permanent.  No  one  has  ventured  to 
assert  that  it  is  permanent,  and  hence  it  must  bo  temporary. 
The  statute  authorized  the  public  authorities  to  grant  such 
temporary  privileges  to  the  contractor  for  the  purpose  of 
facilitating  the  work,  and  the  court  found  that  the  authorities 
did  make  the  grant  to  the  defendants.  The  city  authorities 
consented,  and  so  did  the  rapid  transit  commission.  What 
does  the  statute  mean  by  t'  temporary  privileges,"  if  it  does 
not  mean  the  use  of  some  of  the  public  places,  like  the  one  in 
question,  while  the  work  lasts  ?  It  is  so  obvious  that  that  was 
the  very  purpose  of  the  statute  that  it  seems  to  me  that  there 
is  no  room  for  any  other  construction.  It  is  not  a  very  fair  or 
intelligent  answer  to  the  question  suggested  above  to  say  that 
whatever  it  means,  it  does  not  mean  that  the  authorities  have 
power  to  grant  to  the  defendants  the  privileges  which  they  did. 
That  is  only  a  bald  assertion,  unsupported  by  either  reason  or 
authority. 

But  it  is  said  that  the  case  of  Morton  v.  MayoVy  etc.,  ofN.  Y. 
is  decisive  of  this  case.  That  assertion  seems  to  me  very  much 
like  jumping  at  a  conclusion.  If  there  is  no  difference  or  dis- 
tinction between  the  erection  of  a  permanent  power  house 
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that  jars  and  shakes  the  walls  of  an  adjacent  dwelling  honse, 
and  is  to  do  that  for  all  future  time,  rendering  the  house 
untenantable,  and  the  use  of  the  square  in  question,  as  it  is 
used,  only  during  the  time  that  the  work  of  constructing  the 
tunnel  lasts,  then  that  case  has  some  application  here.  But  I 
supposed  there  was  a  very  broad  distinction  in  the  circum- 
stances of  the  two  cases,  and  how  any  one  can  avoid  seeing 
that  distinction,  even  if  he  should  try,  is  one  of  the  many 
things  in  this  case  that  I  have  not  been  able  to  understand. 
That  case  might  just  as  well  be  cited  to  sustain  an  injunction 
against  the  defendants  for  opening  the  broad  and  deep  ditch 
in  front  of  the  plaintiff's  hotel,  since  it  would  be  just  as  appli- 
cable then  as  it  is  now.  In  both  cases  it  is  the  occupation  of 
a  public  place  for  the  purpose  of  constructing  a  public  work 
which  is  a  damage  to  the  plaintiff's  business. 

It  wiU  be  seen  that  Judge  Citllen  has  ignored  the  finding 
of  the  trial  court  that  the  thing  in  question  could  not  practi- 
cally be  placed  elsewhere,  without  inflicting  the  same  damage 
on  some  one  else.  He  does  not  even  claim  that  the  finding 
is  without  evidence,  and  such  a  claim  could  not  fairly  be 
made  on  the  evidence  in  the  record. 

I  still  think  that  the  learned  trial  judge  decided  this  case 
correctly.  He  did  not  allow  sentiment  or  sympathy  to  enter 
into  his  decision,  but  followed  the  Jaw. 

Gray,  Haight  and  Werner,  JJ.,  concur  with  Bartlett 
and  CuLLBN,  JJ.  O'Brien,  J.,  reads  dissenting  opinion,  and 
Parker,  Ch.  J.,  concurs. 

Ordered  accordingly. 


SiGUA  Iron  Company,  Respondent,  v,  Harold  P.  Brown, 

Appellant, 

1.  Trial  — Requests  for  Direction  op  a  Verdict.  The  request 
by  both  parties  for  the  direction  of  a  verdict  amounts  to  a  submission  of 
the  whole  case  to  the  trial  judge,  and  his  decision  in  plaintiff's  favor  upon 
the  facts  has  the  same  effect  as  if  the  jury  had  found  a  verdict  in  the 
plaintiff's  favor  after  the  case  was  submitted  to  it. 
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2.  Foreign  Corporation  —  Action  for  Calls  —  Appointment  of 
Receiver.  An  action  for  unpaid  calls  maj  be  maintained  in  this  state 
by  u  foreign  corporation  against  a  transferee  of  stock  personally  served 
iiiith  process  in  this  state  and  not  a  resident  of,  nor  subject  to,  the  juris- 
diction of  another  state,  after  the  appointment  of  a  receiver  of  its  assets 
by  the  Federal  courts  in  that  state,  where  the  receivership  is  merely  a 
temporary  one  pendente  lite. 

3.  Appointment  of  Ancillary  Receiver  —  Continuancb  of  Action 
BT.  An  action  by  a  foreign  corporation  may  be  continued  in  its  name 
after  the  appointment  of  an  ancillary  receiver  in  this  state,  under  sections 
755  and  756  of  the  Code  of  Civil  Procedure,  providing  that  an  action  does 
not  abate  by  any  event  if  the  cause  of  action  survives  or  continues,  and 
that  in  case  of  a  transfer  of  interest  or  devolution  of  liability,  the  action 
may  be  continued  by  or  against  the  original  party,  unless  the  court  directs 
the  person  to  whom  the  interest  is  transferred,  or  upon  whom  the  liability 
is  devolved,  to  be  substituted  in  the  action  or  joined  with  the  original 
party,  as  the  case  requires. 

4.  Evidence — Books  of  Foreign  Corporation.  Original  books  of 
a  foreign  corporation  which  have  been  in  the  custody  of  its  proper  officer 
are  admissible  to  prove  its  corporate  acts  or  transactions  in  an  action 
against  a  transferee  of  stock  for  unpaid  calls,  without  first  proving  the 
correctness  of  each  entry  by  the  person  making  it,  and  are  presumptive 
evidence  for  that  purpose  under  section  929  of  the  Code  of  Civil  Procedure, 
providing  that  where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  of  the  corporation  may  be  used  for 
that  purpose  as  presumptive  evidence,  whether  any  or  all  of  the  parties 
are  or  are  not  members  of  the  corporation,  and  under  the  following  sec- 
tion making  provision  for  the  use  of  a  copy  of  such  books. 

5t,  Corporations  —  Transferee  of  Stock  —  Implied  Promise  to 
Pay  Calls.  An  implied  promise  on  the  part  of  a  transferee  of  partly 
paid  stock  to  pay  future  calls  thereon  is  created  by  the  issuance  of  a  cer- 
tificate of  stock  to  him,  his  receipt  for  it,  the  accept-ance  of  the  certificate 
from  which  it  expressly  appetired  that  the  stock  he  purchased  was  sub- 
ject to  future  calls  to  the  amount  unpaid  thereon,  plainly  establishing 
that  he  became  and  intended  to  become  a  stockholder  in  the  corporation 
and  to  accept  all  the  benefits  and  incur  all  the  liabilities  attending  such 
relation,  especially  where,  after  apparently  becoming  such  stockholder, 
several  calls  were  made  upon  him  in  response  to  which  he  sent  his  check 
for  the  amount  thereof,  in  each  case  expressly  stating  that  the  money  was 
to  pay  calls  upon  the  stock  in  question  standing  in  his  name. 

6.  Appeal — Sufficiency  of  Evidence — Failure  to  Renew  Motion 
—  Waiver.  The  question  of  the  sufficiency  of  the  evidence  to  sustain 
a  recovery  will  not  be  considered  on  appeal  where  the  appellant,  after 
the  denial  of  his  motion  to  dismiss  upon  that  and  other  grounds.  mad«  at 
the  close  of  plaintiff's  evidence,  proceeded  with  the  trial  and  intro(1iic(*d 
evidcMR'c  in  his  own  behalf,  at  the  close  of  which  he  moved  for  dismissal 
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tliat  jars  and  shakes  the  walls  of  an  adjacent  '.  refusal  of 

and  is  to  do  that  for  all  future  time,  rer   '  .he  direction 

untenantable,  and  the  use  of  the  square  plaintiff  but 

used,  only  during  the  time  that  the  wor^ 

tunnel  lasts,  then  that  case  has  some  r 

supposed  there  was  a  very  broad  '' 

stances  of  the  two  cases,  and  hor  ^^n^t^  j^j^.^^  ^f  ^^ 

that  distinction,  even  if  he  shr  apartment,  entered  March 
things  in  this  case  that  I  hav  ^^  f^^^^  ^f  ^^.^^^^  ^^^^^^ 
That  case  might  just  as  we'  ^  ^^^  ^^^  ^^  ^^^^^  ^^^^  ^ 
against  the  defendants  fr 

in  front  of  the  plaintir         ^^^  ^j^^  ^^^^^  so  far  as  material, 
cable  then  as  it  is  no*  / 
a  public  place  for      /'^ 

which  is  a  dama^  ^^^j^  ^^^  appellant.  The  plaintiff  corpora- 
w  De  se  /  ^  ^^  legal  capacity  to  bring  this  action,  its 
oi  the  tnal  **,.,' ^^^tion  haying  passed  to  the  Federal  receiver 
ca  Jy  De  p  .- y/?^^y^jj  ^as  commenced.  {A,  JS.  Co.  v.  Sylvester^ 
on  somf  y >^j^^  jiarikine  v.  Flliott,  16  N.  Y.  377 ;  Davis  v. 
16  wit'    yfi^^,  ^y^  j^j   222 ;  Beach  on  Eeceivers,  §  666  ;   Maban 

^^     P'M  ^^^  ^-  ^'  ^^^ '  Hixwarth  V.  AngU,  162  K  Y. 

,.  ^^^'fh^TB  was   no   transfer   of   interest  to  the   ancillary 

^       //\(  -  and  section  756  of  the  Code  of  Civil  Procedure  does 

A^J^iy.    (P.  W.  Co.  V.  Badger,  67  N.  Y.  299 ;  Osgood  v. 

f.ffuire,  61  N.  Y.  524;  Dauglass  v.  P.  Ins.  Co.,  138  N.  Y. 

^ .  Oarr  v.  Corcoran,  44  App.  Div.  97 ;  Mahon  v.  Ongley^ 

,^  Jf.  Y.  196.)     Plaintiff's  books,  without  proper  authenti- 

cfildo^j  were  not  competent  evidence  against  the  defendant. 

ij)erhain  v.  Lee,  60  How.  Pr.  334 ;  State  Bank  v.  Brown,  165 

If.  Y.  216 ;  Rudd  v.  RoUnson,  126  N.  Y.  113  ;  H.  T.  Co.  v. 

McKean,  10  Johns.  154 ;  Carey  v.  Williams,  79  Fed.  Rep.  906 ; 

S.  /.  Co.  V.  Creene,  104  Fed.  Kep.  854.)     Defendant  not  being 

a  subscriber  to  the  stock,  but  only  a  transferee,  is  not  liable  for 

unpaid    calls  thereon,    except    by  express  agreement.      No 

express  agreement  was  proved  and  no  evidence  was  given  of 

ail  implied  obligation.     {Sef/rnour  v.  Sturgis,  26  N.  Y.  134; 

Palmer  v.  R.  M.  Co.,  34  Penn.  St.  288  \  F.  E.  i&  F.  M.  P. 
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^aynCy  17  Barb.  573 ;  Andover  v.  Gould^  6  Mass. 
>er  construction  to  be  given  to  section  929  of 
it  was  not  intended  to  favor  foreign  corpora- 
*^>  citizens  of  this  state.    (  White  v.  Wage7^^ 
V.  Palmer^  109  N.  Y.  110 ;  Fitzgerald 
1 .  441.)     The  West  Virginia  statute  is  not 
Jooh  Y.  Barr,  44  N.  Y.   156 ;  Mott  v.  C.  L 
.  r.  543 ;  Tisdcde  v.  D.  cfe  //.  (7.  Co.,  116  N.  Y. 
yiserdord  v.  Clum,  126  N.  Y.  552.)     There  is  no  proof 
vtiis  case  of  either  an  express  or  an  implied  agreement  by 
defendant  to  pay  calls.     The  Federal  decisions  are  not  con- 
trolling.    {Christemejh  v.  Eno,  106  N.  Y.  97 ;  7?.  ife  J5^  F. 
L.  Co.  V.  Raymond,  158  N.  Y.  576. 


R,  Bumham  Moffat  for  respondent.  The  plaintiff  cor- 
poration never  parted  with  its  title  to  the  cause  of  action  sued 
upon.  {Decker  v.  Gardner,  124  N.  Y.  334 ;  Keeney  v.  II. 
Ins.  Co.,  7i  K  Y.  396 ;  A.  B.  Co.  v.  Sylvester,  68  Hun,  401 ; 
Rankine  v.  Elliot,  16  K  Y.  377 ;  Davis  v.  L.  C.  Co.,  128 
Ind.  222;  Coope  w.Baioles,  28  How.  Pr.  10;  Griffin  v.  L. 
I.  R.  R.  Co.,  102  N.  Y.  449 ;  Howarth  v.  A7igle,  162  N.  Y. 
179.)  Plaintiff's  books  were  properly  received  in  evidence. 
(Code  Civ.  Pro.  §  929.)  Defendant  assumed  a  contractual 
liability  to  pay  the  unpaid  calls  upon  the  sixty  shares.  {Rail- 
road Co.  v.  Mason,  16  N.  Y.  451 ;  Plank  Road  Co.  v. 
Barton,  16  N.  Y.  461 ;  Burr  v.  Wilcox,  22  N.  Y.  551 ; 
Glenn  v.  Garth,  133  N.  Y.  31 ;  Seymour  v.  Sturgess,  26 
K.  Y.  134 ;  Stoddard  v.  Lum,  159  N.  Y.  273 ;  Sanger  y. 
Upton,  91  U.  S.  56;  Upt<m  v.  Trihilcock,  91  U.  S.  45; 
Webster  v.  Upton,  91  TJ.  S.  65  ;  Pullman  v.  Upton,  96 
U.  S.  330 ;  Howarth  v.  An^le,  162  N.  Y.  187 ;  Richmond  v. 
Irons,  121  U.  S.  27 ;  R.  L.  Co.  v.  Raymond,  158  N.  Y.  583.) 


Martin,  J.  This  action  was  brought  by  a  foreign  corpo- 
ration to  recover  unpaid  calls  upon  sixty  shares  of  its  assess- 
able capital  stock  transferred  to  the  defendant  and  represented 
by  its  certificate  No.  106.     The  original  complaint  was  twice 
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amended,  but  the  issues  tried  arose  iipon  the  last  amended 
complaint  and  answer.  At  the  time  of  the  transfer  of  the 
stock  in  question  seventy  per  cent  of  its  par  value  had  been 
paid,  leaving  thirty  per  cent  subject  to  future  calls.  A  call 
for  five  per  cent  appears  by  the  record  to  have  been  issued  by 
the  corporation  and  paid  by  the  defendant  before  the  actual 
transfer  upon  the  books  of  the  company  and  the  certificate  to 
the  defendant  were  made.  Subsequently  the  defendant  paid 
three  calls,  one  for  five  per  cent  due  November  1,  1890  ;  one 
for  two  and  one-half  per  cent  due  January  15,  1891,  and 
another  for  two  and  one  half  per  cent  due  February  1,  1891. 
The  calls  thus  paid  amounted  to  six  hundred  dollars,  leaving 
twelve  hundred  dollars  unpaid,  for  which  calls  were  after- 
wards duly  made  by  the  corporation.  The  defendant  was  not 
an  original  subscriber  to  the  stock  of  the  plaintiff,  but  the 
shares  represented  by  certificate  No.  106  were  transferred  to 
him  by  one  Smith  as  trustee,  who  was  obviously  the  original 
subscriber.  The  unpaid  calls  upon  the  defendant's  stock  and 
the  interest  thereon  from  the  time  they  became  due  amounted 
to  $1,878.10. 

On  the  trial  and  at  the  close  of  the  plaintiff's  evidence,  the 
defendant  moved  to  dismiss  the  complaint  upon  the  grounds  : 
1.  That  it  did  not  state,  and  the  plaintiff  had  not  proved, 
facts  sufficient  to  constitute  a  cause  of  action ;  2.  That  the 
action  was  commenced  at  a  time  when  the  corporation  had  no 
right  to  bring  such  an  action,  being  restrained  by  the  Penn- 
sylvania receivership ;  3.  That  the  receiver  had  no  right  to 
commence  the  action,  not  having  been  appointed  receiver  in 
this  state ;  and,  4.  "  That  as  the  amended  complaint  was  inter- 
posed by  an  utter  stranger  to  the  action,  the  action  has  been 
practically  abandoned  by  the  corporation  plaintiff,  and  is  now 
being  conducted  by  a  stranger  to  the  action."  This  motion 
was  denied  and  an  exception  was  taken.  The  defendant's 
counsel  then  offered  in  evidence  the  original  and  supplemental 
complaints  in  this  action,  the  order  substituting  Logan  M. 
Bullitt  as  plaintiff,  and  the  order  vacating  that  order.  After 
the  introduction  of  this  evidence,  and  after  certain  admissions 
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by  the  ^>laintifif  were  made,  the  defendant  rested  and  the  evi- 
dence was  closed.  The  defendant  thereupon  moved  to  dis- 
miss the  complaint  upon  the  ground  that  the  order  appointing 
the  ancillary  receiver  made  him  receiver  of  the  assets  of  the 
plaintiff  in  this  state,  confining  him  to  the  collection  of  those 
assets,  and  upon  the  ground  that  the  defendant,  at  the  time  of 
the  commencement  of  this  action  and  ever  since,  has  been  a 
non-resident  of  the  state.  This  motion  was  also  denied  and 
the  defendant  excepted.  The  record  then  states :  '*  Pla?ntiff 
and  defendant  move  for  the  direction  of  a  verdict.  The  court 
directs  a  verdict  for  the  plaintiff  for  $1,878.10.  Defendant 
moves  for  a  new  trial  on  the  minutes.  The  court  entertains 
the  motion  and  directs  that  entry  of  judgment  be  suspended 
until  the  determination  of  that  motion."  The  motion  for  a 
new  trial  was  subsequently  denied  and  judgment  entered  upon 
the  verdict.  From  the  order  denying  the  motion  for  a  new 
trial  and  from  the  judgment  an  appeal  was  taken  to  the  Appel- 
late Division,  where  both  were  affirmed,  and  the  defendant 
has  appealed  to  this  court.  The  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  the  calls  and  interest 
thereon,  to  whiSi  the  defendant  took  no  exception.  Nor  did 
he  request  the  submission  of  any  question  to  the  jury.  The 
request  by  both  parties  for  the  direction  of  a  verdict  amounted 
to  a  submission  of  the  whole  case  to  the  trial  judge,  and  his 
decision  upon  the  facts  has  the  same  effect  as  if  the  jury  had 
found  a  verdict  in  the  plaintiff's  favor  after  the  case  was  sub- 
mitted to  it.  {Adains  v.  Roscoe  Lurnher  Co,j  159  N.  T.  176 ; 
Sinith  V.  Weston^  159  N.  T.  194 ;  TJwmjpaon  v.  Shnjpson,  128 
N.  Y.  270,  283;  Koehler  v.  Adler,  78  N.  T.  287;  SweeOand 
V.  Buell,  164  N.  Y.  541,  548.) 

The  first  ground  upon  which  the  defendant  relies  to  sustain 
this  appeal  is  that  the  plaintiff  liad  no  right  or  legal  capacity 
to  bring  this  action,  its  title  and  right  of  action  having  passed 
to  a  Federal  receiver  before  it  was  commenced.  The  defend- 
ant introduced  in  evidence  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania 
made  in  October,  1893,  appointing  Logan  M.  Bullitt  a  receiver 


494  SiouA  Iron  Co.  v.  Brown.  [June, 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  171. 


of  the  plaintiff.  This  decree  was  granted  with  the  consent  of 
the  plaintiff  and  npon  the  application  of  certain  persons  named 
as  plaintiffs  in  that  action.  It  was  based  upon  a  bil]  of  com- 
plaint and  affidavits,  and  was  evidently  an  appointment  of  a 
temporary  receiver  pendente  lite.  Subsequently,  and  after 
the  commencement  of  this  action,  the  same  person  was 
appointed  ancillary  receiver  in  this  state.  It  is  obvious  from 
an  examination  of  the  decree  of  the  Federal  court  that  the 
receivership  consented  to  by  the  parties  was  a  temporary  one 
and  not  a  permanent  receivership  after  trial  and  dissolution  of 
the  corporation.  If  he  was  a  permanent  receiver  it  was  not 
established  by  the  proof.  The  appointment  of  a  temporary 
receiver  pendente  lite  does  not  dissolve  a  corporation,  nor 
resti*ain  the  exercise  of  its  corporate  powers.  His  functions 
are  limited  to  the  cai-e  and  preservation  of  tiie  property  com- 
mitted to  his  charge.  He  does  not  represent  the  corporation 
in  its  individual  or  personal  character,  nor  supersede  it  in  the 
exercise  of  its  corporate  powers,  except  as  to  the  particular 
property  confided  to  him.  This  receiver  was  appointed  by 
the  United  States  Circuit  Court  for  the  eastern  district  of 
Pennsylvania,  and,  consequently,  his  powers  were  limited  to 
the  district  in  which  the  decree  was  made,  unless  some  addi- 
tional power  was  subsequently  conferred.  The  corporation 
still  had  the  right  to  exercise  its  corporate  powers,  except  as 
to  the  matters  and  claims  specially  confided  to  the  receiver  by 
that  court.  The  title  to  the  property  was  not  changed  by  his 
appointment.  The  receiver  acquired  no  title,  but  only  tlie 
right  of  possession  as  the  officer  of  the  court.  The  title 
remained  in  the  corporation  in  which  it  was  vested  when  the 
appointment  was  made.  {Keeney  v.  Home  Ins.  Co,^  71  N. 
Y.  396,  401 ;  Herring  v.  N.  F.,  Z.  JK  cfe  TF.  R.  R.  Co.,  105 
N.  Y.  340,  372;  Decker  v.  Oardnet,  124  N.  Y.  334,  338; 
Stolces  V.  Hoffman  House,  167  N.  Y.  554,  559 ;  Kincaid  v. 
Dwinelle,  59  N.  Y.  548 ;  United  Glase  Co.  v.  Vary,  152  N. 
Y.  121,  125;  Pringle  v.  Woolworth,  90  N.  Y.  502,  503.) 
Therefore,  it  follows  that  the  right  to  recover  the  calls  unpaid 
bv  the  defendant  remained  in  the  corporation  and  it  had  a 
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right  of  action,  to  enforce  them  against  the  defendant  who 
was  personally  served  with  process  in  this  state  and  who  was 
not  a  resident  of  the  state  of  Pennsylvania,  nor,  so  far  as  the 
proof  discloses,  subject  to  its  jurisdiction. 

But  it  is  contended  that  upon  the  appointment  of  the  ancil- 
lary receiver  in  this  State,  which  was  after  the  commence- 
ment of  this  action,  there  was  no  authority  for  its  continuance 
in  the  name  of  the  plaintiff.  Sections  755  and  756  of  the  Code 
of  Civil  Procedure  provide :  "  An  action  does  not  abate  by 
any  event,  if  the  cause  of  action  survives  or  continues. 
*  *  *  In  case  of  a  transfer  of  interest,  or  devolution  of 
liability,  the  action  may  be  continued,  by  or  against  the  original 
party ;  unless  the  court  directs  the  pei*soii,  to  whom  the  interest 
is  transferred,  or  upon  whom  the  liability  is  devolved,  to  be 
substituted  in  the  action,  or  joined  with  the  original  party,  as 
the  case  requires."  Obviously  these  provisions  of  the  Code 
justified  the  continuation  of  the  action,  even  after  the  appoint- 
ment of  an  ancillary  receiver,  and  authorized  him  to  continue 
it  in  the  name  of  the  plaintiff,  and  as  he  verified  the  amended 
complaint  as  receiver,  he  manifestly  accepted  the  action  as  it 
then  stood  and  became  responsible  for  its  prosecution. 
Phoenix  Warehousing  Co.  v.  Badger  (67  N.  T.  294,  299)  is 
decisive  of  this  question.  There  an  action  was  commenced 
in  the  name  of  a  corporation  before  the  appointment  of  a 
temporary  receiver,  and  this  court  held  that  it  could  be  con- 
tinued in  the  name  of  the  original  party  for  the  benefit  of  the 
receiver  under  the  provisions  of  the  Code. 

The  next  error  assigned  by  the  defendant  is  that  the  court 
erred  in  admitting  in  evidence  the  plaintiff's  books  without 
proper  authentication,  and  that  they  were  not  evidence  against 
him.  There  is  no  claim  that  the  books  were  not  the  original 
books  of  the  corporation,  nor  that  they  were  not  proved  to  be 
such  and  to  have  been  in  the  custody  of  its  proper  officer. 
But  the  claim  is  that  each  entry  should  have  been  proved  to 
be  correct  by  the  person  actually  making  it,  and  unless  that  was 
done  they  were  inadmissible.  Doubtless  there  are  eases  where 
it  would  be  necessary  to  show  the  correctness  of  the  entries 
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in  the  books  of  a  corporation  before  they  could  be  received  in 
evidence.  But  those  cases  are  where  they  have  been  offered 
or  admitted  to  prove  an  account  of  a  corporation  for  the  pur- 
pose of  establishing  a  debt  or  liability  against  third  persons  in 
an  action  brought  by  or  in  behalf  of  the  corporation.  That 
they  are  not  admissible  for  such  a  purpose  is  well  established. 
But,  as  was  said  by  Judge  Earl  in  Rudd  v.  Robinson  (126 
N.  Y.  113,  117) :  "  The  books  of  corporations  for  many  pur- 
poses are  evidence,  not  only  as  between  the  corporation  and 
its  members  and  between  membei'S,  but  also  as  between  the 
corporation  or  its  members  and  strangers.  They  are  received 
in  evidence  generally  to  prove  corporate  acts  of  a  corporation, 
such  as  its  incorporation,  its  list  of  stockholders,  its  by-laws, 
the  formal  proceedings  of  its  board  of  directors  and  its  finan- 
cial condition  when  its  solvency  comes  in  question."  (  Wood 
V.  Jefferson  County  Bk,y  9  Cow.  194  ;  Tild^n  v.  Young^  39 
Mich.  58 ;  Rochville  (&  Washington  TumpiJee-Road  v.  Van 
Ness^  2  Cranch  C.  C.  449 ;  Tumlvll  v.  Payson^  95  U.  S.  418 ; 
Hamilton  amd  DeansvUle  Plank  Road  Co,  v.  Rice^  7  Barb. 
157,  162.) 

Moreover,  section  929  of  the  Code  of  Civil  Procedure  pro- 
vides :  "  Where  a  party  wishes  to  prove  an  act  or  transaction 
of  a  foreign  corporation,  the  book  or  books  of  the  cor}X)ration 
may  be  used  for  that  purpose,  as  presumptive  evidence,  whether 
any  or  all  of  the  parties  are  or  are  not  members  of  the  corpo- 
ration." The  next  section  provides  for  securing  a  copy  of 
such  book  or  books,  states  how  it  shall  be  verified,  that  it  may 
be  used  with  like  effect  as  the  original  book  if  a  specified 
notice  shall  be  given,  and  then  provides  that  that  and  the  fol- 
lowing section  do  not  apply  where  the  foreign  corporation  is 
a  party.  When  these  sections  are  read  together  it  becomes 
evident,  we  think,  that  the  books  of  such  a  corporation  may 
be  used  to  prove  its  corporate  acts  or  transactions  and  that 
they  are  presumptive  evidence  for  that  purpose  even  where 
the  corporation  is  a  party. 

The  only  remaining  objection  to  the  recovery  in  this  case  is 
that  the  defendant,  not  being  an  original  subscriber  for  the 


1902.]  SiGUA  Iron  Co.  v,  Browk.  497 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

Stock  standing  in  his  name  on  the  books  of  the  corporation, 
but  only  a  transferee,  is  not  liable  for  unpaid  calls  thei*eon 
except  upon  proof  of  an  express  agreement  to  pay ;  that  no 
express  agreement  was  proved,  and  that  the  evidence  was 
insufficient  to  justify  the  implication  of  such  an  obligation. 
The  record  discloses  that  the  books  of  the  plaintiff  were  intro- 
duced in  evidence  and  proved  by  their  proper  custodian  to  be 
the  regular  books  of  the  corporation.  They  consisted  of  the 
minute  book  of  the  meetings  of  the  board  of  directors  made 
by  the  secretary,  the  stock  transfer  book,  the  stock  ledger,  and 
the  installment  stock  certificate  book.  That  these  books  were 
in  the  custody  of  the  secretary  and  treasurer  of  the  plaintiff 
was  also  established.  It  appeared  from  the  books  thus  intro- 
duced that  upon  July  9,  1890,  the  corporation  issued  to  the 
defendant  certificate  No.  106,  that  it  was  for  sixty  shares  of 
stock,  and  that  he  was  a  registered  stockholder  on  the  books 
of  the  corporation.  Upon  the  stub  of  the  stock  certificate 
issued  to  him  was  the  following  entry :  "  70^  Paid.  No.  106. 
60  Shares.  Issued  to  Harold  P.  Brown,  New  York,  July 
9th,  1890.  Received  the  above  described  certificate  July 
18th,  1890.  Harold  P.  Brown."  The  defendant's  counsel 
admitted  that  the  signature  at  the  foot  of  this  stub  was  that 
of  the  defendant.  Then  followed  a  stipulation  by  the  parties 
whereby  it  was  conceded  that  installment  stock  certificate 
No.  106  mentioned  in  the  plaintiff's  amended  complaint  was 
in  words  and  figures  as  follows : 

"  Organized  under  the  Laws  of  West  Virginia. 
"  Sigua  Iron  Co.  Installment  Certificate. 

"  No.  106.  60  Shares. 

"  This  certifies  that  Harold  P.  Brown  is  entitled  to  sixty 
shares  of  the  capital  stock  of  the  Sigua  Iron  Co.,  of  the  par 
value  of  one  hundred  dollars,  upon  which  sixty-five  per  cent 
has  been  paid  and  subject  to  calls  and  assessments  to  the 
extent  of  thirty-five  per  cent.  A  full-paid  certificate  of  stock 
will  be  issued  after  all  the  installments  have  been  paid  and 
upon  the  surrender  of  this  certificate.  Transferable  only  on 
tlie  books  of  the  said  company  by  the  stockholder  or  his  duly 
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authorized  attorney  upon  the  surrender  of  this  certificate." 
This  certificate  was  dated  the  ninth  day  of  July,  1890,  and 
was  countersigned  and  registered  the  fourteenth  day  of  the 
same  month  by  the  Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company  of  Philadelphia,  Pa.,  registrar.  It  was  proved  that 
this  certificate  had  not  been  transferred.  Then  followed  the 
resolutions  of  the  board  of  directors  making  calls  upon  the 
stock  for  the  whole  amount  unpaid  thereon.  Several  of  the 
defendant's  letters  were  introduced  in  evidence  by  the  plain- 
tiflE,  which  clearly  show  that  the  three  calls  referred  to  were 
paid  by  him.  The  plaintiff  then  proved  tliat  the  defendant 
was  duly  notified  of  the  calls  which  remained  unpaid.  Thus, 
the  question  presented  is  whether  the  proof  was  sufficient  to 
justify  the  court  in  determining  as  a  question  of  fact  that  the 
defendant  was  liable  for  the  unpaid  calls  upon  the  stock  held 
by  him,  either  upon  an  express  or  implied  contract  to  that 
effect.  Before  proceeding  further  in  the  discussion  of  this 
question  it  is  deemed  expedient  to  examine  the  authorities 
bearing  upon  it. 

In  HoagUmd  v.  BM  (36  Barb.  57)  it  was  held  that  where 
the  name  of  an  individual  appears  on  the  stock  book  of  a 
corporation  as  a  stockholder,  this  is  presumptive  evidence 
that  he  is  so,  and  in  an  action  against  him  as  a  stockholder, 
the  burden  of  proving  that  he  is  not  is  thrown  upon  him. 

In  Webster  v.  Upton  (91  U.  S.  65,  68)  it  was  held  that  the 
transferee  of  stock  is  liable  for  calls  made  after  he  has  been 
accepted  by  the  company  as  a  stockholder  and  his  name  regis- 
tered on  the  stock  books  as  a  corporator,  and,  being  thus  liable, 
there  is  an  implied  promise  that  he  will  pay  calls  made  upon 
such  stock  while  he  continues  its  owner.  It  was  there  said  : 
"  An  implied  promise  is  proved  by  circumstantial  evidence ; 
by  proof  of  circumstances  that  show  the  party  intended  to 
'  assume  an  obligation.  A  party  may  assume  an  obligation  by 
putting  himself  into  a  position  which  requires  the  performance 
of  duties.  What  we  have  said  thus  far  is  applicable  to  the 
case  of  an  original  subscriber  to  the  stock,  and  equally  to  a 
transferee  of  the  stock  who  has  become  such  by  transfer  oa 
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the  books  of  the  company.  *  *  *  But,  if  the  law  implies 
a  promise  by  the  original  holders  or  subscribers  to  pay  the  full 
par  value  when  it  may  be  called,  it  follows  that  an  assignee  of 
the  stock,  when  he  has  come  into  privity  with  the  company 
by  having  stock  transferred  to  him  on  the  company's  books, 
is  equally  liable.  The  same  reasons  exist  for  implying  a 
promise  by  him  as  exist  for  raising  up  a  promise  by  his 
assignor.  And  such  is  the  law  as  laid  down  by  the  text 
writers  generally  and  by  many  decisions  of  the  courts." 
{Bend  v.  Susqtcehcmna  Bridge  Co.y  6  Har.  &  J.  128 ;  IlaU 
v.  United  States  Ins,  Co.j  5  Gill,  484 ;  Hartford  <&  New 
Haven  H.  H.  Co.  v.  Boorman^  12  Conn.  530 ;  Huddersfield 
C(mai  Co.  V.  BucJdey^  7  Term  R.  36.)  After  referring  to 
Seymour  v.  Sturgess  (26  N.  Y.  134),  as  to  which  it  is  said  the 
circumstances  were  very  peculiar,  and  to  three  other  cases  in 
other  jurisdictions,  the  court  adds :  "  In  neither  of  these  cases 
was  it  brought  to  the  attention  of  the  court  that  the  stock 
was  a  trust  fund  held  for  the  protection  of  creditors  in  the  first 
instance,  a  fund  no  part  of  which  either  the  company  or  its 
stockholders  was  at  liberty  to  withhold."  The  court  then 
cites  Angell  and  Ames  on  Corporations,  to  the  effect  that 
when  an  original  stockholder,  who  is  bound  to  pay  the  install- 
ments on  his  subscription  as  called  in  by  the  company,  trans- 
fers his  stock  to  another  person,  such  person  is  substituted  not 
only  to  the  rights,  but  also  to  the  obligations,  of  the  original 
subscriber,  and  is  bound  to  pay  the  installments  called  for 
after  the  transfer  to  him;. that  that  liability  is  shifted  from 
the  outgoing  to  the  incoming  shareholder,  and  that  a  privity 
is  created  between  the  two  by  the  assignment  of  the  one  and 
the  acceptance  of  the  other,  and  also  between  them  and  the 
corporation.  The  court  then  referred  to  Redfield  on  Rail- 
ways, which  is  to  the  effect  that  the  cases  agree  that  whenever 
the  name  of  the  vendee  of  shares  is  transferred  to  the  register 
of  shareholders,  the  vendor  is  exonerated,  and  the  vendee 
becomes  liable  for  calls. 

In  Cook  on  Stock  and  Stockholders  (§  256)  it  is  said: 
"  When  a  transfer  of  stock  is  made,  and  the  transfer  is  duly 
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recorded  in  the  corporate  stock  book,  the  transferee  there- 
upon becomes  liable  for  any  balance  of  the  subscription  price 
remaining  unpaid  at  the  time  of  the  transfer.  The  transfer 
releases  the  transferrer,  and  charges  the  transferee,"  citing 
Webster  v.  Upton  (91  U.  S.  65) ;  PuUman  v.  Upton  (96  U. 
S.  328)  ;  Upt07i  y.JIansbrough{^  Biss.  417);  Hall  v.  United 
States  Ins,  Co.  (5  Gill,  484) ;  Bend  v.  Susquehanna  Bridge 
Co.  (6  Har.  &  J.  128) ;  Merrimac  Mining  Co.  v.  Bagley  (14 
Mich.  501) ;  Bri^ham  v.  Mead  (10  Allen,  245) ;  Ilartfordj 
&  i\r.  n.  R.  a.  Co.  v.  Boorman  (12  Conn.  530) ;  Moore  v. 
Jones  (3  Woods,  54) ;  Merrimac  Mining  Co,  v.  Levy  (54 
Penn.  St.  227) ;  Huddersfield  Canal  Co,  v.  BivcJdey  (7  Term 
R.  36) ;  Gray's  Case{L.  R.  [1  Ch.  Div.]  664).  The  American 
and  English  Encyclopsedia  of  Law  (p.  815) ;  Beach  on  Private 
Corporations  (§  66)  and  Morawetz  on  Private  Corporations 
(§  159)  are  all  to  the  same  effect. 

In  Bosevdt  v.  B?*own  (11  N.  T.  148)  it  was  held  that  a 
person  to  whom  stock  is  transferred  on  the  books  of  a  com- 
pany and  who  upon  such  books  appears  to  be  the  legal  owner, 
is  liable  as  a  stockholder,  though  it  was  transferred  to  and  held 
by  him  as  security  for  a  debt.  The  doctrine  of  that  case  was 
affirmed  in  Cutting  v.  Damerel  (88  N.  Y.  410,  416).  (See 
also  MatUr  of  the  Empire  City  Bank,  18  N.  T.  199,  223.) 

In  Johnson  v.  UnderhiU  (52  N.  Y.  203,  211),  where  the 
question  as  to  the  effect  of  a  transfer  of  the  stock  of  a  corpo- 
ration was  under  consideration,  it  was  held  that,  until  the 
transfer  upon  the  books  is  in  fact  made,  the  vendor  is  the 
normal  owner  and  is  to  be  treated  as  the  trustee  of  the  stock 
for  his  vendee,  and  that  the  vendee  takes  the  shares  subject  to 
all  the  burdens  and  liabilities  attached  to  or  growing  out  of 
them,  and  the  law  implies  an  obligation  or  promise  upon  his 
part  that  those  burdens  and  liabilities  will  not  come  upon  the 
vendor.  In  discussing  that  question  Judge  Folger  said : 
"  Text  books  of  acknowledged  authority  say :  '  If  a  person 
accept  anything  which  he  knows  to  be  subject  to  a  charge  or 
duty,  it  is  rational  to  conclude  that  he  meant  to  take  the 
charge  or  duty  upon  himself,  and  the  law  may  very  well 
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imply  a  promise  to  perform  wliat  he  has  so  taken  upon  him- 
self.' "  (Broom's  Legal  Maxims,  677,  680,  citing  Abbott  on 
Shipping,  286.)  In  the  further  discussion  of  the  question  he 
added :  "  The  vendee  does,  in  all  cases  of  sale  and  transfer  to 
him,  take  the  shares  with  a  right  to  all  the  beneiits  attached  to 
or  growing  out  of  them,  and  this  from  the  mere  fact  of  the 
sale  and  transfer.  And  so  from  the  same  fact  he  takes  them 
subject  to  all  the  burdens  and  liabilities  attached  to  or  grow- 
ing out  of  them.  And  so  the  law  will  imply  a  duty,  obliga- 
tion or  promise  from  him  to  the  vendor,  that  those  burdens 
and  liabilities  shall  not  come  upon  the  latter."  He  then 
quotes  from  GrisseU  v.  Brutoioe  (L.  R.  [3  C.  P.]  112)  as 
follows :  "  The  very  essence  of  a  contract  of  sale  and  pur- 
chase in  the  case  of  shares  is  that  one  party  shall  divest 
himself  of  and  the  other  acquire,  in  the  name  of  himself, 
the  ownership  of  the  shares,  and  that  the  seller  shall  relin- 
quish and  be  relieved  from  and  the  purchaser  assume  all 
future  benefits  and  liabilities  in  respect  of  the  shares."^ 
He  then  refera  to  the  case  of  Currie  v.  White  (45  N. 
Y.  822)  where  it  was  Jield  that  the  vendor  of  shares  was 
a  trustee  for  the  vendee  and  that  dividends  received  were 
held  by  him  as  such,  and  then  adds :  ^'  And,  as  a  counter 
proposition,  the  same  case  holds  that  the  vendor  was  not 
bound  to  advance  his  own  money  to  save  for  his  vendee 
the  new  shares,  which  were  to  be  awarded  only  upon  a  further 
payment  by  the  holders  of  the  old.  This  is  upon  the  principle 
that  the  duty  to  bear  burdens  is  correlative  to  the  right  to 
take  benefits.  And  it  is  from  the  existence  of  that  duty  that 
the  law  will  imply  the  undertaking,  upon  the  part  of  the 
vendee,  to  indemnify  the  vendor  against  future  liabilities." 

In  Rochester  (&  K.  F.  Land  Co.  v.  liaymond  (158  N.  Y. 
576,  583)  it  was  held  that  in  the  absence  of  special  provisions 
to  the  contrary,  either  in  the  statute  under  which  a  corpora- 
tion was  organized  or  in  its  by-laws,  an  original  subscriber  to 
its  stock  can  transfer  his  stock  to  another,  and,  if  the  trans- 
fer is  made  in  good  faith,  his  liability  ceases  and  the  transferee 
will  be  substituted  in  his  place,  with  the  same  rights  and 
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liabilities  as  the  original  holder.  It  was  there  said :  ^^  Indeed, 
one  of  the  chief  attributes  of  corporate  stock  is  the  right  of 
transfer,  whereby  the  rights  and  liabilities  of  the  stockholder 
are  transferred  to  the  purchaser.  We  find  no  principle  or 
authority  which  limits  the  power  of  substitution  of  the  pur- 
chaser to  the  rights  and  liabilities  of  the  owner  to  a  time  after 
the  stock  has  been  fully  paid  for." 

Again  in  Stoddard  v.  I/um  (159  N.  T.  265,  273)  this  court 
said :  "  Subscribers  to  the  stock  of  a  corporation  incur  a  debt 
which  may  be  enforced  by  any  common-law  or  equitable 
remedy.  {Mann  v.  Gooke^  20  Conn.  178.)  The  capital  stock 
of  a  corporation  is  a  fund  set  apart  for  the  payment  of  its 
debts.  It  is  a  substitute  for  the  personal  liability  which  sub- 
sists in  private  copartnerships.  The  creditors  have  a  lien  upon 
it  in  equity.  Unpaid  stock  is  as  much  a  part  of  this  pledge 
and  as  much  a  part  of  the  assets  of  the  company  as  the  cash 
which  has  been  paid  in  upon  it."  It  was  there  held  that  the 
receiver  of  a  foreign  corporation  could  recover  the  amount  of 
unpaid  subscriptions  to  the  capital  stock. 

In  discussing  the  liability  of  a  stockholder  in  Howarth  v. 
AngU  (162  N.  T.  179,  187)  it  was  said  :  "  While  the  liability 
is,  for  convenience,  ^frequently  called  statutory,  because  the 
statute,  which  is  the  constitution  of  the  bank,  affixed  the 
obligation  to  the  ownership  of  stock,  it  is  in  fact  contractual 
and  springs  from  an  implied  promise.  There  is  no  substantial 
difference  between  the  liability  for  an  unpaid  balance  on  a 
stock  subscription,  which  is  an  express  contract  to  take  stock 
and  pay  for  it  {Stoddard  v.  Lum^  159  N.  Y.  265),  and  the 
liability  for  the  unpaid  deficiency  of  assets  assumed  by  the  act 
of  becoming  a  member  of  the  corporation  through  the  pur- 
chase of  stock,  from  which  a  contract  is  implied  to  perform 
the  statutory  conditions  upon  which  stock  may  be  owned." 
In  that  case  it  was  said  that  where  the  liability  and  remedy 
are  created  by  the  same  statute,  the  remedy  provided  is 
exclusive  of  all  others,  but  that  a  general  liability  created  by 
statute  without  a  remedy  may  be  enforced  by  common-law 
action. 
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.  The  defendant  relies  upon  the  case  of  Seymour  v,  SturgesB 
(26  N.  Y.  134)  as  an  authority  to  justify  his  contention  that 
no  liability  arose  or  is  to  be  implied  from  the  fact  that  he 
became  a  stockholder  of  the  corporation  either  by  original 
subscription  or  by  transfer,  where  the  certificate  stated  that 
the  stock  was  subject  to  further  payments  by  order  of  the 
directors.  As  has  often  been  remarked  in  reference  to  that 
case,  it  was  peculiar  and  arose  under  peculiar  circumstances. 
It  is  quite  obvious,  we  think,  that  in  view  of  the  fact  that  in 
that  case  the  remedy  provided  was  by  a  forfeiture  of  the 
stock,  which  was  exclusive,  which  is  not  the  case  here,  and 
in  view  of  the  authorities  cited,  that  case  cannot  now  be 
regarded  as  an  authority  to  the  effect  that  either  an  original 
subscriber  or  a  transferee  is  not  liable  upon  an  implied  prom- 
ise to  pay  any  future  calls  which  may  be  made  upon  the 
stock  where  it  is  transferred  to  him  upon  the  books  of  the 
company,  so  that  the  relation  of  stockholder  actually  exists. 
In  Glenn  v.  Oarth  (133  N.  T.  18,  42),  Judge  Finoh,  after 
referring  to  that  case,  in  discussing  the  question  whether  a 
promise  was  to  be  implied,  said :  "  Where  the  shareholder 
consciously  accepts  that  relation,  he  ought  to  bear  its  bur« 
dens  as  well  as  enjoy  its  benefits,  and  it  is  easy  to  imply  a 
promise  to  perform  that  duty.  But  where  he  does  not  accept 
the  relation,  *  *  *  the  facts  do  not  admit  of  it,  for  the 
law  does  not  raise  a  fiction  to  accomplish  a  wrong.'' 

When  the  question  of  the  implied  promise  or  liability  of 
the  defendant  to  pay  the  future  calls  upon  the  stock  trans- 
ferred to  him  on  the  books  of  the  company  is  considered  in 
the  light  of  the  principles  established  by  the  foregoing  authori- 
ties, it  becomes  quite  obvious  that  the  court  was  justified  in 
finding  an  implied  promise  upon  his  part  to  pay  all  future 
calls  thereon.  That  he  in  fact  became  and  intended  to 
become  a  stockholder  in  the  plaintiff  corporation,  and  to 
accept  all  the  benefits  and  incur  all  the  liabilities  that  attended 
such  relation,  is  plainly  established  by  proof  of  the  issue  of 
the  certificate  of  stock  to  him,  his  receipt  for  ity  and  the 
acceptance  of  the  certificate,  from  which  it  expressly  appeared 
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that  the  stock  he  purchased  was  subject  to  future  calls  to  the 
amount  unpaid  thereon.  A  privity  between  the  corporation 
and  the  defendant  and  the  relation  of  corporation  and  stock- 
holder was  created  by  the  assignment  of  the  stock  to  the 
defendant,  his  acceptance  of  it,  its  transfer  upon  the  books  of 
the  corporation  and  the  receipt  of  the  certilicate  of  stock  by 
him.  Thus,  upon  the  books  of  the  corporation  he  was  the 
legal  owner  of  the  stock,  and  became  such  knowing  that  he  was 
subject  to  be  charged  for  unpaid  calls.  To  these  facts  may  b© 
added  the  fact  that  after  he  became  such  shareholder  there, 
different  calls  were  made  upon  him,  and  in  response  he  wrote 
the  plaintiff,  not  only  sending  his  check  to  pay  for  the  amount 
of  the  calls,  but  in  each  case  expressly  stating  that  the  money 
sent  was  to  pay  calls  upon  the  stock  in  question  standing  in 
his  name.  Thus,  it  is  evident  that  he  consciously  became  a 
stockholder  and  plainly  recognized  his  liability  as  such  to  pay 
the  future  calls  thereon.  (See  Vfiion  Hotd  Co,  v.  Ilersee^ 
79  N.  Y.  464,  460,  where  it  was  held  that  the  payment  of 
calls  upon  corporate  stock  was  a  ratification  of  a  subscription 
for  it  and  evidence  of  its  validity.)  The  defendant's  recogni- 
tion of  his  liability,  and  his  ratification  of  the  acts  of  the  cor- 
poration in  making  calls  upon  his  stock  by  paying  them, 
show  a  clear  intent  upon  his  part  to  become  a  stockholder  of 
the  plaintiff,  and  to  assume  the  obligations  and  liabilities 
incident  thereto,  as  well  as  to  receive  the  benefits  expected 
therefrom. 

The  statutes  under  which  the  plaintiff  company  was  organ- 
ized provided  :  "  The  person  in  whose  name  shares  of  stock 
stand  on  the  books  of  the  corporation  shall  be  deemed  the 
owner  thereof,  so  far  as  the  corporation  is  concerned.  At 
least  ten  per  cent  of  ttie  par  value  of  each  share  shall  be  paid 
at  the  time  of  the  subscription  and  the  residue  as  required  by 
the  board  of  directors  or  the  commissioners  having  control  of, 
the  subscription.  If  any  stockholder  fail  to  pay  any  install- 
ment upon  his  shares  when  required  by  the  board,  the  corpo- 
ration may  recover  from  him  the  principal  sum  due,  with  inter- 
est thereon  at  the  ^^te  of  ten  per  cent  per  annum,  by  motion  on 
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ten  days'  notice  or  by  action  before  any  justice  or  court  having 
jurisdiction."  (Code  W.  Va.,  pp.  504,  505,  §§  19,  25,  28.) 
So  far  as  tlie  record  discloses,  this  statute  was  not  read  in  evi- 
dence by  the  plaintiff.  Tlie  defendant,  however,  introduced 
the  original  complaint  which  set  out  the  foregoing  statute. 
He  now  contends  that  his  introduction  of  the  complaint  in 
evidence  did  not  prove  the  statute.  That  it  is  correctly  set 
out  in  the  complaint  is  shown  by  reference  to  the  Code  of 
West  Virginia.  This  court  might  have  allowed  it  to  be  read 
npon  the  hearing  of  this  appeal  to  sustain  the  judgment  if 
such  an  application  by  the  plaintiff  had  been  made.  Yet,  as 
no  such  application  was  made,  it  cannot  be  considered  as  in 
evidence,  unless  it  was  proved  by  the  introduction  of  the  com- 
plaint. That  question  we  deem  it  unnecessary  to  decide  at 
this  time,  as  we  are  of  the  opinion  that  the  court  was  justified 
by  the  other  proof  in  the  case  in  finding  that  there  was  an 
implied  promise  on  the  part  of  the  defendant  to  pay  the  calls 
npon  the  stock  transferred  to  him,  and  that  he  was  liable 
therefor  independently  of  the  statute  under  which  the  plain- 
tiff was  organized. 

It  is  also  to  be  observed  that  while  the  defendant  at  the 
close  of  the  plaintiff's  evidence  moved  to  dismiss  the  com- 
plaint upon  grounds  that  would  raise  all  the  questions  dis- 
cussed, yet  he  then  proceeded  with  the  trial  of  the  case  on  his 
part  and  introduced  evidence  in  his  own  behalf.  After  it 
was  received  he  rested  and  the  evidence  was  closed.  He  then 
moved  to  dismiss  the  complaint  only  upon  the  grounds  that 
the  order  appointing  the  ancillary  receiver  made  him  receiver 
of  the  assets  of  the  Sigua  Iron  Company  in  this  state,  confin- 
ing him  to  the  collection  of  those  assets,  and  that  the  defend- 
ant at  the  time  of  the  commencement  of  this  action  was  and 
ever  since  has  been  a  non-resident  of  the  state  of  New  York. 
That  motion  was  denied,  and  the  defendant  excepted.  Thus 
the  question  is  presented  whether  the  exceptions  taken  to  the 
refusal  of  the  court  to  nonsuit  the  plaintiff  at  the  close  of  its 
evidence  are  available  upon  this  appeal  to  present  any  other 
questions  than  those  involved  in  the  ruling  of  the  court 
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refusing  to  dismiss  the  complaint  npon  the  grounds  stated 
at  the  close  of  the  case.  This  court  has  frequently  held 
that  an  exception  to  the  denial  of  a  motion  for  the  dis- 
missal of  a  complaint  at  the  close  of  the  plaintiff's  case 
is  not  available  in  the  Court  of  Appeals  to  raise  the  ques- 
tion of  law  that  there  is  no  evidence  to  support  the  verdict, 
where  the  defendant,  after  the  denial  of  the  motion,;  pro- 
ceeded with  his  case  and  went  to  the  jury  without  having 
renewed  the  motion  to  dismiss  at  the  close  of  the  whol^  evi- 
dence. This  is  based  upon  the  ground  that  where,  after  a 
motion  to  dismiss  at  the  close  of  the  plaintiff's  evidence,  a 
defendant  proceeds  with  his  case  and  puts  in  evidence  on  his 
part,  he  tliereby  waives  the  exception  to  the  refusal  to  non- 
suit when  the  plaintiff  rested.  {Hopkins  v.  C larky  158  N.  Y". 
299 ;  Littlejohn  v.  Shaw,  159  N.  Y.  188,  191 ;  Wangner  v. 
Grimm,  169  N.  Y.  421,  427.)  It  is  true  that  the  defendant 
in  this  case  moved  for  the  direction  of  a  verdict,  and  that  the 
court  denied  that  motion  and  directed  a  verdict  for  the  plain- 
tiff, but  to  those  rulings  there  was  no  exception  by  the  defend- 
ant. It  seems,  therefore,  that  the  only  exception  relating  to 
the  sufficiency  of  the  plaintiff's  proof  to  justify  the  recovery 
was  that  taken  at  the  close  of  the  plaintiff's  evidence,  which 
was  waived  by  the  omission  of  the  defendant  to  renew  the 
motion  upon  those  grounds  at  the  close  of  the  case.  If  this 
conclusion  is  correct,  then  it  follows  that  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  recovery  is  not  prop- 
erly before  this  court  for  determination. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Haigut,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgnient  affirmed. 
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Margaret  Howard,  Respondent,  v.  Bernhard  J.  Ludwig  

et  ah.  Appellants.  ^  Li7l 

Master  and  Servant  —  When  Question  who  Was  Master  op  f^^  ^p  3121 
Servant  Whose  Negligence  Caused  an  Injury.  Should  Be  Sujb- 
mittbd  to  the  Jury.  Where,  in  an  action  brought  against  a  firm  of  mer- 
chants to  recover  for  injuries  caused  by  the  negligence  of  the  driver  of  a 
truck,  owned  by  a  trucking  and  express  company,  and  at  the  time  of  the 
accident  engaged  in  delivering  goods  for  such  merchants  to  the  customers 
to  whom  they  had  been  sold,  the  evidence  is  conflicting  upon  the  ques- 
tion whether  the  contract  between  the  defendants  and  the  express  com- 
pany was  that  the  company  was  to  deliver  all  of  the  goods  sold  by  the 
defendants  in  a  certain  district  for  a  fixed  price  per  week,  the  company  to 
be  responsible  for  the  goods  and  their  safe  delivery  to  the  customers,  in 
which  case  the  express  company  would  be  the  master  of  the  driver  and 
liable  for  the  injury;  or  whether  the  contract  was  that  the  defendants 
should  pay  the  company  a  fixed  sum  per  week  for  the  team,  truck  and 
driver  and  take  charge  of  the  delivery  of  the  goods,  sending  the  team 
wherever  business  required,  in  which  case  they  would  become  the  master 
of  the  driver  while  so  engaged  and  liable  for  his  negligent  acts,  a  ques- 
tion of  fact  arises  which  is  properly  submitted  to  the  Jury. 

Howard  v.  Ludwig,  57  App.  Dlv.  94,  affirmed. 

(Argued  May  14,  1902;  decided  June  17,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  19,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  fetr  as  material, 
are  stated  in  the  opinion. 

Louis  Ma/rahaU^  Samuel  H,  Guggenheirner  and  William 
Strauss  for  appellants.  The  defendants  were  not  the  driver's 
masters  and  are  not  liable,  and  there  could,  therefore,  have 
been  no  question  for  the  jury.  {Maxmilia/n  v.  MayoVy  eto.y 
62  N.  T.  160 ;  Blake  v.  Ferris^  5  K  Y.  48 ;  BaZd/wi/n  v. 
Abrahamy  57  App.  Div.  67 ;  Murray  v.  Dwighty  161  N.  T. 
301 ;  Lewis  v.  Z.  L  H.  B.  Co.y  162  N.  Y.  52 ;  Ballett  v.  JT.  T. 
a  i&  H.  B.  B.  B.  Co.,  167  N.  Y.  543 ;  Gatlin  v.  Feddie,  46 
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App.  Div.  596 ;  Beed  v.  M.  S.  Ry.  Co.,  58  App.  Div.  97 ; 
Quinn  v.  Con-a,  Co.^  46  Fed.  Rep.  560.)  The  evidence  was 
uncontradicted  that  the  contract  was  for  transportation  and 
not  for  the  lending  of  a  servant  and  outfit.  {Seaman  v.  Koeh- 
lev,  122  N.  Y.  647  ;  N orris  v.  Koehler,  41  N.  Y.  42 ;  Ilod^- 
son  V.  Cofiklin,  50  App.  Div.  604 ;  Zane  v.  Zamke,  53  App. 
Div.  395  ;  Diel  v.  Z.  B.  Co.,  30  App.  Div.  291 ;  Elwood 
V.  TF.  U,  T.  Co.,  45  N.  Y.  549.) 

Denis  A.  Spelliasy  for  respondent.  The  evidence  offered 
by  plaintiff  and  the  admissions  made  by  defendants  to  prove 
control  over  the  truck  and  its  attendants  in  showing  that  it 
bore  defendants'  name  and  address  and  was  engaged  at  the 
time  in  carrying  the  class  of  merchandise  dealt  in  by  them, 
admitted  to  be  the  truth,  not  alone  established  a  prima  facie 
case,  but  entitled  the  plaintiff  to  have  the  jury  estimate  its 
value  against  that  produced  to  rebut  the  fact  that  the  truck 
was  in  defendants'  service.  {Diel  v.  Z.  B.  Co.,  30  App.  Div. 
291 ;  Seaman  v.  KoehUr,  122  N.  Y.  646 ;  Eisenman  v.  Miles 
<&  Co.,  38  App.  Div.  469 ;  Doherty  v.  Lord,  8  Misc.  Rep, 
227 ;  Wyllie  v.  Palmar,  137  N.  Y.  253 ;  Mclnemey  v.  D.  i& 
II.  C.  Co.,  151  K  Y.  410 ;  Higgins  v.  W.  U.  T.  Co.,  156  N. 
Y.  77;  S.  &  R.  on  Neg.  [4th  ed.]  §§  160, 161.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury  alleged  to  have  been  occasioned  through 
the  negligence  of  the  defendants.  On  the  12th  day  of  August, 
1897,  the  plaintiff,  while  driving  in  her  surrey  on  the  Finger 
Board  road  in  the  county  of  Richmond,  in  company  with  her 
children  and  others,  received  the  injuries  complained  of  as 
the  result  of  a  collision  with  a  heavily  loaded  truck. 

An  issue  wais  raised  as  to  the  negligence  of  the  driver  of 
the  truck,  which  was  sharply  contested  at  the  trial,  but 
this  was  determined  by  the  jury  in  favor  of  the  plaintiff,  and 
no  question  of  law  arises  upon  this  branch  of  the  case  for  our 
review.  The  chief  question  brought  up  for  consideration  on 
this  appeal  relates  to  the  contention  of  the  defendants,  that 
the  driver  of  the  truck  was  not  their  servant  or  in  their 
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employ.  Upon  this  issue  the  defendants  asked  for  a  dis- 
missal of  the  complai^nt,  when  the  plaintiff  rested,  upon  the 
ground  that  there  was  no  proof  of  any  liability  on  the  part 
of  the  defendants,  and  again  at  the  conclusion  of  the  testi- 
mony, at  which  time  the  court  was  asked  to  direct  the  jury 
that  the  contract  proved  was  simply  to  deliver  the  goods  of 
the  defendants.  These  motions  were  denied  and  an  excep- 
tion to  each  request  was  taken.  In  submitting  the  case  to 
the  jury  the  court  charged  :  "  Now,  the  test  of  whether  these 
defendants  are  liable  or  not  will  be  this:  If  these  express 
people  agreed  with  Ludwig  Brothers  to  transport  and  deliver 
their  Staten  Island  sales,  then  the  expressmen  are  the  trans- 
porters and  deliverers.  If  they  agreed  to  transport  and 
deliver  the  defendante'  Staten  Island  sales  then  Ludwig 
Brothers  are  not  Uable.  If,  however,  they  agreed  to  furnish 
Ludwig  Brothers  an  outfit  of  truck,  men  and  horses  to  be 
employed  by  Ludwig  Brothers  in  their  deliveries,  then  t?  sy 
are  liable.  *  *  *  In  the  one  case  the  work  is  being  done 
by  the  expressmen  and,  therefore,  they  are  the  masters  of  the 
driver.  In  the  other  case  the  work  is  being  done  by  Ludwig 
Brothers  and  they  are  the  masters."  No  exception  appears  to 
have  been  taken  to  this  portion  of  the  charge  and  we  must, 
therefore,  assume  that  it  correctly  states  the  law  so  far  as  this 
case  is  concerned.  The  questions,  therefore,  raised  for  our 
determination  arise  upon  the  motions  for  a  nonsuit  and  for  a 
direction  of  a  verdict  at  the  end  of  the  case,  to  which  we  have 
already  called  attention. 

It  appears  that  the  defendants  were  dealers  in  furniture  f»t 
34  and  36  West  Fourteenth  street  in  the  city  of  New  York  as 
copartners,  under  the  name  of  Ludwig  Brothers,  and  that 
they  made  sales  of  their  goods  throughout  the  city  and  sur- 
rounding country,  including  Staten  Island  in  the  county  of 
Kichmond.  It  also  appears  that  a  man  by  the  name  of  Albers* 
myer  and  another  by  the  name  of  Bickart  were  engaged  in  the 
trucking  business  under  the  name  of  the  University  Express 
Company,  and  as  such  owned  the  truck  and  horses  and 
employed  the  driver  who  caused  the  accident.    The  arrange* 


510  Howard  v,  Ludwio.  [June, 

Opinion  of  the  Ck>urt,  per  Haioht,  J.  [Vol.  171. 

ment  between  the  trackmen  and  the  defendants  appears  to 
rest  in  some  confnsion.  It  was  oral  and  Iiad  been  in  opera- 
tion a  number  of  years.  The  trackmen  furnished  the  defend- 
ants each  day  with  a  track,  horses  and  driver,  for  the  purpose 
of  deUvering  goods  sold  by  them  to  their  Staten  Island  cus- 
tomers, and  for  this  the  truckmen  were  paid  by  the  defend- 
ants thirty  dollars  a  week. 

The  defendant  Ludwig  testified  with  much  distinctness  that 
the  agreement  was  that  the  truckmen  should  deliver  all  of  the 
defendants'  Staten  Island  sales  for  thirty  dollars  a  week, 
whether  great  or  small  in  amount,  and  that  for  every  truck 
used  by  the  defendants  for  their  deliveries  in  the  city  of  JNew 
York  they  should  pay  five  dollars  per  day.  The  testimony  of 
Ludwig  is  corroborated  to  some  extent  by  that  of  Schoolhoase, 
who  also  states  that  it  was  the  understanding  that  in  case  a 
package  was  lost  the  truckmen  should  be  responsible  for  it. 
The  truckman  Bickart,  while  conceding  that  they  were  to 
furnish  the  defendants  with  a  team,  truck  and  man  for  their 
Staten  Island  deliveries  at  thirty  dollars  per  week,  testified 
that  in  case  they  had  no  deliveries  to  make  upon  the  island, 
the  defendants  used  the  man,  truck  and  team  for  their  New 
York  deliveries  without  additional  compensation  to  them. 
The  testimony  of  Albersmyer  and  of  the  driver  throws  but 
little  light  upon  the  question  of  the  difference  between  these 
witnesses.  It  further  appears  that  there  was  painted  upon 
the  truck  generally  used  in  the  delivery  of  their  Staten  Island 
goods  the  name  of  "  Ludwig  Brothers,"  and  that  the  defend- 
ants paid  the  ferriage  on  the  trucks  going  from  New  York  to 
the  island  each  day. 

If,  as  is  claimed  by  the  defendants,  the  contract  was  that  the 
express  company  was  to  deliver  all  of  the  goods  sold  by  the 
defendants  on  Staten  Island  each  week .  for  thirty  dollars,  and 
the  company  was  to  be  responsible  for  the  goods,  if  lost,  then 
unquestionably  the  defendants  would  not  be  liable  in  this 
action.  But  if  instead  thereof  the  arrangement  was  tliat  the 
defendants  should  pay  thirty  dollars  a  week  for  the  team, 
truck  and  driver,  and  they  took  charge  of  the  delivery  of  the 
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goods,  sending  the  team  to  Staten  Island  or  around  New  York 
making  deliveries,  as  the  exigency  of  their  business  required, 
then  the  relation  of  master  and  servant  was  created  between 
them  and  the  driver,  and  they  became  liable  for  his  negligent 
acts. 

Our  examination  of  the  testimony  bearing  upon  this  branch 
of  the  case  has  led  us  to  conclude  that  a  question  of  fact  arose 
which  it  was  necessary  for  the  jury  to  determine,  and  that, 
therefore,  the  trial  court  committed  no  error  in  submitting  the 
case  to  the  jury. 

We  have  examined  the  exceptions  but  find  none  which 
calls  for  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.  (dissenting).  The  inquiry  which  the  court 
was  commanded  to  answer  at  the  close  of  the  testimony  was  : 
Whose  servant  was  he  ?  —  this  driver  whose  carelessness  occa- 
sioned the  injury  to  this  plaintiff.  Was  he  the  servant  of 
these  defendants  or  of  the  University  Express  Co.  ?  This  was 
necessarily  the  inquiry,  because,  in  order  to  render  one  liable 
for  the  negligence  of  another,  the  relation  of  master  and 
servant  or  principal  and  agent  must  exist.  {Stevens  v.  A7*mr 
stronff,  6  N.  Y.  435  ;  King  v.  iT.  T.  C,  <&  IT.  H.  R,  B.  Co., 
%^  N.  Y.  181 ;  Mclnerney  v.  D.  <&  H.  C.  Co.,  151  N.  Y.  411. 
There  is  no  pretense  that  the  relation  of  principal  and  agent 
existed,  and  hence  it  was  only  possible  to  charge  these  defend- 
ants with  the  misconduct  of  the  driver  by  establishing  that  the 
relation  of  master  and  servant  existed  between  them. 

A  proper  consideration  of  the  evidence  bearing  upon  that 
question  can  only  be  had  by  keeping  in  mind  the  legal  reason 
for  charging  a  master  with  responsibility  for  the  negligent  or 
wrongful  acts  of  his  servant.  It  is  that  the  master  has  the 
privilege  and  responsibility  of  selecting,  disciplining  and 
removing  his  employees,  and  the  interests  of  society  require 
that  he  shall  exercise  care  in  the  selection  of  servants,  the 
character  of  whose  service  makes  it  possible  that  their  careless 
acta  may  result  in  injury  to  others. 
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The  reason  fonnd  expression  in  Maxniilian  v.  Mayor, 
etc.,  of  Jf.  Y.  (62  N.  T.  160)  in  tliese  words ;  "  This  mle 
of  respondeat  superior  is  based  npon  the  right  which  the 
employer  lias  to  select  his  servants,  to  discharge  them  if  not 
competent,  or  skillful,  or  well-behaved,  and  to  direct  and  con- 
trol them  while  in  his  employ.  The  rule  has  no  application 
to  a  case  where  this  power  does  not  exist." 

It  being  the  law,  then,  that  the  master  is  responsible  for  the 
misconduct  of  liis  servant  because  he  had  the  power  to  select 
a  mure  careful  man  in  the  first  instance,  or  failed  to  discharge 
him  when  he  could  or  should  have  discovered  hie  lack  of  care 
and  cantion  in  the  discharge  of  his  duties,  it  would  necessarily 
seem  to  follow  that  the  test  by  which  it  is  to  be  determined 
whether  the  relation  of  master  and  servant  exists  between  two 
persons  is  a  very  simple  one,  namely :  Did  the  alleged  mas- 
ter employ  and  pay  the  servant,  and  could  he  have  discharged 
him  from  the  work  prior  to  the  happening  of  the  accident? 
Now,  if  the  evidence  shows  conclusively  tliat  an  alleged  mas- 
ter could  have  done  no  one  of  these  things,  it  must  he  declared 
that  he  was  not  the  master  in  law,  for,  as  is  said  in  Shearman 
&  Bedtield  on  Negligence  (§  ICO) :  ■**  He  is  to  he  deemed  the 
master  who  has  the  supreme  choice,  control  and  direction  of 
the  servant,  and  whose  will  the  servant  represents,  not  merely 
in  the  ultimate  result  of  bis  work,  but  in  all  its  details.*' 

This  brings  na  to  an  examination  of  the  record  for  the  pnr- 
pose  of  ascertaining  whether,  applying  the  test  I  have  sng- 
gested,  there  is  any  evidence  tending  to  support  a  finding  of 
fact  that  the  driver  of  this  truck  wagon  was  in  the  employ  of 
these  defendants. 

When  plaintiff  rested  her  case  she  had  proved  that  npon 
tliiR  tnif-k  wan-nn  tliprn  wbr  tainted  the  firm  name  and  address, 
quite  sufBcient  to  establish  prima 
gon  were  the  property  of  defend- 
i  in  their  employ,  and,  hence,  the 
mt  the  defendants'  motion  for  a 
ifTs  case, 
nony  was  closed,  a  very  different 
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situation  was  presented.  The  prima /aci^  case  had  then  been 
"dissipated  by  undisputed  evidence,  whicli  neitlier  the  court  nor 
the  jury  had  a  right  to  disregard,  by  which  it  was  conclusively 
established  that  defendants  did  not  own  the  truck  or  horses 
and  did  not  employ  the  driver  or  pay  him.  These  facts  were 
established  by  the  testimony  of  defendants  and  five  other  and 
disinterested  witnesses,  two  of  them  ex-employees  of  defend- 
ants,  who  had  retired  from  business,  the  third,  the  driver,  v/ho 
worked  no  longer  either  for  defendaiits  or  the  express  com- 
pany, and  the  other  two,  the  partners  constituting  the  express 
company,  whose  interests  were  hostile  to  those  of  defendants,  for 
their  testimony  proved  beyond  a  question  that  the  express 
eompany  was  the  employer  of  the  driver.  This  testimony 
established  the  following  facts : 

The  University  Express  Co.  employed  the  driver  and  owned 
the  truck  and  horses  which  were  carrying  certain  of  defend- 
ants' goods  at  the  time  the  accident  occurred,  and  they  owned 
other  trucks  engaged  in  the  general  express  business  and  not 
used  by  defendants.  The  defendants  had  many  similar  trucks, 
but  not  as  many  as  they  required  at  times,  and  so  they  made 
an  arrangement  with  the  express  company  to  furnish  a  truck, 
driver  and  helper,  to  deliver  their  goods  on  Staten  Island  at 
the  rate  of  $30  per  week.  The  express  company  undertook 
tu  be  responsible  for  the  safe  delivery  of  goods  intrusted  to 
them,  for  lost  or  damaged  parcels  and  for  cash  collections  for 
goods  delivered.  The  compensation  was  a  fixed  one,  inde- 
pendent of  the  amount  of  work,  and  when  all  the  time  of  the 
driver  and  truck  was  not  employed  in  delivering  defendants' 
parcels  the  express  company  used  them  for  business  not  con- 
nected with  defendants'.  The  same  driver  was  not  always 
used,  the  expressmen  sending  whom  they  pleased,  and  the 
driver  in  this  particular  case  was  sent  to  other  firms  for  whom 
his  employers  did  transportation  work.  It  was  established, 
therefore,  that  defendants  did  not  employ  the  driver,  did  not 
pay  him  and  could  not  discharge  him.  The  express  company 
had  the  right  to  discharge  that  driver  at  will,  to  send  him  or 
some  one  else  in  his  place  on  any  day,  for  the  express  com- 
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pany  and  not  the  defendants  were  responsible  for  losses  which 
occurred  in  the  delivery  of  goods,  just  as  other  express  com- 
panies are  liable,  in  the  absence  of  special  agreement.  So  the 
right  of  selection  of  employees  necessarily  rested  with  the 
express  company,  and  was  exercised  by  them. 

With  such  facts  established  by  undisputed  evidence  given 
by  disinterested  witnesses,  there  was  no  possible  basis  upon 
which  the  jury  could  rest  a  finding  that  this  driver  was  the 
servant  of  these  defendants,  and,  hence,  there  was  no  question 
which  the  court  could  submit  to  the  jury,  and  an  attempt  to 
submit  such  a  question  was  without  legal  authority. 

It  would  seem  as  if  authorities  were  not  needed  to  support 
a  proposition  that  if  a  man  hires  out  his  horses  and  wagon  and 
driver  to  another  for  a  special  purpose  for  a  day,  or  a  week, 
or  a  month,  the  driver  does  not  cease  to  be  his  employee  and 
become  the  employee  of  the  hirer,  any  more  than  the  horses 
and  wagon  cease  to  be  his  and  become  the  property  of  the 
hirer,  and  that  if  an  express  company  undertakes  to  do  some 
or  all  of  the  business  of  a  large  establishment  at  a  given  price 
per  parcel,  or  at  an  agreed  sum  per  week,  or  month,  its 
employees  do  not  cease  by  operation  of  law  to  be  its  employees 
upon  commencement  of  the  work,  and  become  the  employees 
of  the  hirer,  when  the  express  company  still  pays  them,  and 
continues  responsible  for  their  care  of  the  hirer's  goods,  with 
authority  to  discharge  them  at  will. 

But  plain  as  the  proposition  is  it  is  not  without  authority 
for  its  support.  Shearman  &  Redlield  on  Xegligence  (§  102) 
states  the  rule  as  follows :  "  The  master  who  hires  out  one  of 
his  servants  to  work  for  another  person  is  liable  to  the  hirer 
for  such  servant's  negligence  in  the  work,  and  this  even  if 
tiie  particular  servant  was  selected  by  the  hirer  himself,  and 
unless  the  master  abandons  the  entire  control  of  the  servant 
to  the  hirer,  he  remains  liable  to  a  stranger  for  their  negli- 
gence. TTie  hire?*  cannot  properly  he  said  to  have  control  of 
the  seroants  tinhss  he  has  the  right  to  discharge  them  and 
employ  others  m  their  places^  in  case  of  their  7n>isconduct  or 
Incapacity,  that  hei}ig  the  &nly practical  means  hy  which  free 
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servants  can  he  cont/roUed,  If,  tlierefore,  the  hirer  has  no 
such  power  he  is  not  responsible  to  any  one  for  the  faults  of 
the  servants." 

This  principle  has  been  recently  applied  in  this  court  in 
Mxirray  v.  Dioight  (161  X.  Y,  301).  In  that  case  the  plain- 
tiff had  been  sent  by  his  employer  with  a  horse  to  assist 
defendant  in  hoisting  goods,  the  horse  to  supply  the  power 
and  he  managed  by  the  plaintiff.  The  work  was  done  upon 
the  premises  of  the  defendant,  and  with  apparatus  belong- 
ing to  him,  and  during  the  course  of  it  the  plaintiff  was 
injured  by  the  negligence  of  one  of  the  defendant's  employes ; 
and  it  was  held  that  the  plaintiff  did  not  become  in  any  legal 
sense  the  servant  of  the  defendant,  and  in  the  course  of  the  opin- 
ion the  court  took  occasion  to  distinguish  all  of  the  cases  in  this 
court  relied  upon  by  the  appellant  in  the  case  at  bar,  namely, 
Wyllie  y.  Pahner  (137  X.  Y.  248) ;  Melnernexj  v.  />.  cfc  //. 
C.  Co.  (151  N.  Y.  411),  and  llUjgins  v.  W,  U.  Tel.  Co.  (156  N. 
Y.  75),  and  nothing  further  need  be  added  in  that  direction. 

It  is  true  that  the  defendants'  counsel  omitted  to  except  to 
that  portion  of  the  charge  of  the  court  in  which  it  is  said, 
"  If,  however,  they  agreed  to  furnish  Ludwig  Brothers  an  out- 
fit of  truck,  men  and  horses  to  be  employed  by  Ludwig 
Brothers  in  their  deliveries,  then  they  [meaning  Ludwig 
Brothers]  are  liable."  But  the  failure  to  take  an  exception 
did  not  make  that  feature  of  the  charge  the  law  of  the  case  to 
such  an  extent  as  to  deprive  defendants  of  the  benefit  of  their 
exception  taken  to  a  refusal  to  nonsuit  on  the  ground,  dis- 
tinctly made,  that  the  case  was  barren  of  testiinony  tending 
to  show  that  the  driver  was  a  servant  of  defendants.  And  as 
it  does  not  correctly  state  the  law  applicable  to  the  situation 
at  the  close  of  all  the  testimony,  as  I  have  already  attempted 
to  show,  it  becomes  unnecessary  to  comment  upon  it. 

I  advise  a  reversal  of  the  judgment  and  the  granting  of  a 
new  trial. 

Bartlett,  Martin  and  Vann,  J  J.,  concur  with  Haight,  J. ; 
Gray  and  O'Brien,  JJ.,  concur  with  Parker,  Ch.  J. 

Judgment  affirmed. 
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In  the  Matter  of  the  Appraisal  of  the  Estate  of  James  F. 
Corbett,  Deceased,  under  the  Transfer  Tax  Act. 

Cornelius  Corbett,  as  Administrator,  et  ah,  Appellants; 
The  Comptroller  of  the  State  of  New  York  et  al., 
Kespondents. 

Tax  —  Transfer  Tax  upon  Estate  of  Decedent  —  Aggregate 
Amount  of  Estate,  Not  Amount  op  Particular  Estate,  Must  Be 
Less  Than  $10,000  to  Bk  Exempt  from  Tax  — L.  1896.  Cu.  908,  §§  221. 
242.  Under  the  provisions  of  the  statute  relating  to  taxable  transfers 
<L.  1896,  ch.  908,  §  221,  as  limited  and  defined  by  §242),  it  is  the  aggregate 
amount  of  the  personal  property  of  the  estate  left  by  a  decedent  and  not  the 
amount  of  the  particular  estate,  or  specific  share  or  legacy,  which  passes 
from,  or  is  transferred  by,  the  decedent,  which  determines  whether  the 
tax  shall  be  imposed  or  not,  and  when  the  aggregate  amount  of  the 
personal  property  exceeds  the  sum  of  $10,000,  a  tax  must  be  imposed 
upon  each  and  all  of  the  estates  which  are  exempted  therefrom  when 
the  aggregate  amount  of  the  personal  property  does  not  exceed  the 
sum  of  $10,000,  except  upon  legacies  to  a  bishop  or  any  religious 
corporation. 

Matter  of  Corbett,  55  App.  Div.  124,  affirmed. 

(Argued  June  9,  1902;  decided  June  17,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  20,  1900,  which  reversed  a  decree  of  the  Washing- 
ton County  Surrogate's  Court  revoking  a  tax  previously 
imposed  upon  the  interest  of  Ellen  Corbett  and  James  Corbett 
in  the  estate  of  James  F.  Corbett,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  E,  Carr  and  Edgar  Hull  for  appellants.  The  order 
of  the  Appellate  Division  reversing  the  decree  of  the  surro- 
gate and  subjecting  the  shares  of  the  brother  and  sister  to  a 
tax  was  erroneous,  because  those  shares  together  did  not 
amount  to  $10,000,  and  were,  therefore,  exempt  from  taxation. 
{Matter  of  Cager,  111  X.  Y.  343 ;  Matter  of  Howe,  112  N. 


1902.]  Matter  of  Corbett.  517 


N.  Y.  Rep.]      Opinion  of  the  Court,  per  Parker,  Ch.  J, 


Y.  100 ;  Matter  of  Hoffman,  143  N".  Y.  327.)  There  is  noth- 
ing in  section  242  of  the  Inheritance  Tax  Law  which  in  any- 
way changes  the  construction  and  application  of  the  other 
parts  of  the  law  so  as  to  make  the  shares  of  the  appellants  in 
this  case  taxable.     {Matter  of  Bliss,  G  App.  Div.  192.) 

• 
J.  A.  Kellogg  for  respondents.  The  sliares  passing  or  trans- 
ferred to  Cornelius  and  Ellen  Corbett  are  properly  taxable 
under  section  221  of  the  Transfer  Tax  Law,  the  net  amount 
of  the  estate  being  over  $10,000.  {Matter  of  Hoffman,  143 
N.  Y.  327 ;  Matter  of  Hall,  88  Hun,  68  ;  Matter  of  Taylor^ 
6  Misc.  Kep.  277;  Matter  of  Birdsall,  22  Misc.  Rep.  180; 
Matter  of  De  Graaf  24  Misc.  Rep.  147 ;  Matter  of  Bliss,  6 
App.  Div.  192 ;  Knowlton  v.  Moare,  178  U.  S.  41.) 

Parker,  Ch.  J.  The  appraisal  of  the  estate  of  James  F. 
Corbett  discloses  that  the  amount  of  the  personal  estate  for 
final  distribution  is  $11,880.69,  of  which  amount,  under  the 
Statute  of  Distributions,  a  brother  and  sister  are  each  entitled 
to  one-third,  while  two  nieces  are  entitled  equally  to  the  remain- 
ing third.  Under  the  statute  relating  to  taxable  transfers  a 
tax  of  five  per  cent  was  imposed  upon  the  share  of  each  niece, 
which  is  not  questioned.  A  tax  of  one  per  cent  was  imposed 
upon  each  of  the  shares  of  the  brother  and  sister,  but  this  tax  is 
challenged  on  this  review  upon  the  ground  that  the  aggregate 
amount  to  which  the  brotlier  and  sister  are  entitled  is  less  than 
the  sum  of  $10,000.  If  the  parent  of  the  two  nieces  had  lived, 
then,  it  is  conceded,  such  a  tax  could  have  been  properly  imposed, 
for  a  sum  exceeding  $10,000  would,  in  that  event,  have  passed 
to  the  class  to  which  the  appellants,  the  brother  and  sister, 
belong ;  but  such  parent  having  died  and  the  share  passing  to 
the  nieces,  belonging  to  a  class  upon  which  the  statute  requires  a 
tax  of  five  per  cent  to  be  imposed,  the  appellants  contend  that 
the  share  coming  to  them  may  not  be  taxed  at  all ;  in  other 
words,  the  coittention  is  that  the  statute  must  be  so  construed 
as  to  permit  a  tax  of  one  per  cent  to  be  imposed  upon  a  sum 
passing  to  brotliers  and  sisters  in  the  event  only  that  the  total 
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amount  passing  to  them  as  a  class  is  equal  to  the  sum  of  $10,000, 
however  large  the  estate  may  be. 

Prior  to  the  act  of  1892  the  statute  then  in  existence 
received  such  a  construction  from  the  hands  of  this  court. 
{Matter  of  Cager,  111  N.  Y.  343;  Matter  of  Hawe,  112  N. 
Y.  100.) 

Then  came  the  act  of  1802  (Chap.  399),  which  was  a  revision 
of  the  whole  law  on  the  subject,  and  under  that  act  the  ques- 
tion was  presented,  upon  the  appraisal  in  the  estate  of  Hoff- 
Ttian^  whether  a  mother's  life  estate,  which  was  less  than 
$10,000  but  formed  part  of  an  estate  of  $50,000,  was  to  be 
taxed.  The  surrogate  held  that  the  life  estate  of  the  mother 
was  taxable ;  the  General  Term  held  otherwise  and  modified 
the  decree  in  that  respect,  but  in  this  court  the  General  Term 
was  reversed  and  tlie  surrogate  sustained  on  the  ground  that 
the  word  '*  property  "  as  used  in  section  2  of  the  act  means  the 
property  of  the  testator  passing  or  transferred,  not  that  por- 
tion of  it  received  by  an  individual  legatee ;  thus  making  the 
limitation  of  the  statute  apply  to  the  aggregate  value  of  the 
property  transferred,  not  to  the  separate  value  of  each  several 
transfer.  It  was  not  held  that  section  2  considered  alone  is 
capable  of  such  construction,  but  that  when  it  is  read  in  connec- 
tion with  section  22  —  which  provides  that "  the  words  '  estate' 
and  '  property '  as  used  in  this  act  shall  be  taken  to  mean  the 
property  or  interest  therein  of  the  testator,  or  intestate,"  etc., 
"  passing  or  transferred  to  those  not  herein  specifically  exempted 
from  the  provisions  of  this  act " —  it  becomes  evident  that  it  was 
the  intent  of  the  legislature  to  provide  that  all  of  the  testator's 
property  not  specifically  exempted  from  taxation  is  to  be 
included  in  determining  whether  the  amount  of  the  personal 
estate  passing  is  of  the  value  of  $10,000. 

To  give  a  concrete  illustration  of  the  working  of  this 
feature  of  the  statute  as  construed  by  this  court :  An  estate  of 
$15,000,  in  which  $6,000  was  given  to  a  bishop  or  religious 
corporation,  which  are  specifically  exempted  from  taxation  by 
the  statute,  and  $9,000  given  to  a  brother  and  sister,  would 
not  be  taxable  because  the  aggregate  amount  passing  to  per- 
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sons  not  specifically  exempted  would  not  be  of  tlie  value  of 
$10,000 ;  but  if  only  $5,000  were  given  to  the  bishop  or 
religious  corporation  and  $10,000  were  given  to  the  next  of 
kin,  whether  in  different  classes  or  not,  all  would  be  taxed  at 
the  rate  provided  in  the  statute  because  the  aggregate  amount 
thus  given  is  equal  to  the  sum  of  $10,000. 

This  was  the  construction  given  to  the  section  in  Matter  of 
Hoffiman  (143  N.  Y.  327),  in  which  the  history  of  the  develop- 
ment of  the  subject  was  carefully  considered,  Judge  Finch 
writing,  and  the  conclusions  reached  that  the  enactment  of 
section  22,  from  which  we  have  quoted,  was  undoubtedly  due 
to  the  construction  placed  upon  the  statute  by  this  court,  and 
was  obviously  intended  to  compel  the  court  to  reach  a  different 
conclusion  in  some  respects,  notably,  so  far  as  it  had  been 
held  that  the  aggregate  amount  of  the  estate  should  not  be* 
considered  in  determining  whether  a  tax  should  be  imposed, 
but  instead  the  specific  share  passing  to  the  individual. 

In  1896  the  sections  of  the  act  of  1892  above  referred  to 
were  re-enacted  as  part  of  the  Tax  Law,  section  2  becoming 
section  221  of  the  latter  act,  and  section  22  becoming  section 
242.  The  only  change  in  either  is  the  substitution  of  the 
word  "  article  "  for  "  act "  in  section  242. 

The  decision  which  this  court  made  in  the  Hoffman  case, 
therefore,  is  in  point  and  controlling  here,  and  a  further 
review  of  the  question,  occasioned  by  the  able  argument  of 
counsel  for  the  appellants,  has  convinced  us  that  the  reasons 
for  that  decision  were  accurately  stated  and  compelled  the 
conclusion  reached. 

The  order  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  IIaight,  Vann  and  Werner,  JJ.,  con- 
cur;  CuLLEN,  J.,  not  voting. 

Order  affirmed. 
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Thomas  Tindle  et  al.,  Appellants,  v.  Clarence  T.  Birkett, 

Respondent. 

Mercantile  Agency  —  False  Statements  Made  Thereto  for  Pur- 
pose OP  OBTAiNrNO  Credit  —  Party  Inji^red  Thereby  May  Maintain 
Action  for  Fraud  against  Person  Who  Made  the  Statements. 
Where  a  member  of  a  firm  knowingly  made  false  and  fraudulent  state- 
ments in  wilting  to  a  mercantile  agency  regarding  the  financial  condition 
and  assets  of  his  firm  for  the  purpose  of  obtaining  a  favorable  rating  for 
it  in  the  reference  books  furnished  by  the  agency  to  its  subscribers, 
a  subscriber  to  such  agency  who,  relying  solely  upon  such  rating  and 
without  any  other  knowledge,  sells  on  credit  and  delivers  goods  to  such 
firm,  the  members  of  which  were  adjudged  bankrupts  upon  their  own 
petition  before  the  goods  were  paid  for,  may  maintain  an  action  for 
obtaining  the  goods  by  fraud  and  deceit,  although  the  statements  were 
not  made  to  the  vendors  personally  and  directly,  but  to  the  agency,  and 
they  never  saw  them,  but  only  the  result  of  them  as  embodied  in  the  rating.. 

Tindle  v.  Birkett,  57  App.  Div.  450,  reversed. 

(Argued  May  16,  1902 ;  decided  June  17,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
February  26,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  an<J  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Gibbons  for  appellants.  The  defendant  is  liable,  if 
the  representations  which  he  made  contributed  in  any  degree 
to  induce  tlie  party  to  act,  no  matter  what  other  influence, 
facts  or  representations  may  have  also  contributed  to  so  induce 
him.  {Shaw  v.  Stine^  8  Bosw.  157;  Morris  v.  Wells^  26 
X.  Y.  S.  R.  11 ;  KUy  v.  Ilealy,  127  X.  Y.  555 ;  Hubbard  v. 
Briggs,  31  i!<.  Y.  518  ;  Morgan  v.  Skiddy.  62  N.  Y.  319; 
Weeks  v.  Cornwell^  38  Ilun,  575 ;  Eaton  v.  Avery ^  83  N.  Y.  31  ; 
Bliss  V.  Sickles^  142  N.  Y.  647.)  A  person  furnishing  infor- 
mation to  a  mercantile  agency,  as  to  his  means  and  pecuniary 
responsibility^  is  to  be  presumed  to  have  done  so  to  enable 
the  agency  to  communicate  the  information  to  persons  inter- 
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ested,  for  their  guidance  in  giving  liim  credit.  {Eaton  v. 
Avert/j  83  N.  Y.  81.)  A  merchant  may  rely  upon  a  state- 
ment given  to  a  mercantile  agency  although  the  statement 
itself  is  not  communicated.  {Converse  v.  Sickles^  17  Misc. 
Rep.  169 ;  iT.  G,  Co.  v.  Bahcock^  22  Hun,  481 ;  Altinan  v. 
Carr,  42  S.  W.  Rep.  614.) 

J,  Murray  Downs  and  Thonms  Carmody  for  respondent. 
The  ratings  given  Russell  &  Birkett  by  Dun  &  Co.  and  by 
Bradstreet  were  not  based  upon  statements  made  by  Russell 
&  Birkett  to  these  agencies.  {Eaton  v.  Avery ^  83  ?s.  Y.  31 ; 
Victor  V.  Henlien^  33  Hun,  550.)  Even  if  the  statements  to 
the  commercial  agencies  were  false  when  made,  and  made 
with  fraudulent  intent,  the  plaintiffs  cannot  succeed,  inasmuch 
as  none  of  these  statements  was  ever  seen  by  them,  nor  had 
they  any  knowledge  that  any  statement  whatever  had  been 
made  by  Russell  &  Birkett  to  the  agencies.  {Ea;ton  v.  Avery y 
83  N.  Y.  31 ;  Macullar  v.  McKinley,  99  N.  Y.  353  ;  Con^ 
verse  v.  Sickles^  17  Misc.  Rep.  169 ;  Bradley  v.  S.  Nat,  Banky 
46  App.  Div.  550  ;  iV"  a  Co,  v.  Bahcock,  22  Hun,  481 ; 
Alttnan  v.  Carr^  42  S.  W.  Rep.  614 ;  Victor  v.  Ilenlien^  33 
Hun,  550.)  It  is  essential  not  only  that  the  statement  be  false 
when  made,  but  it  must  be  shown  that  the  v^dor  relied  upon 
it,  believing  it  to  be  true.  {Taylor  v.  Giiest^  58  X.  Y.  262 ; 
Oherlander  v.  SpiesSj  45  X.  Y.  175.)  The  length  of  time 
that  elapsed  from  the  receipt  of  the  statements  by  the  mer- 
cantile agencies  to  the  date  of  the  sale  of  the  goods  in  ques- 
tion render  inoperative  such  statements,  even  if  fraudulent 
when  made.  {Macullar  v.  McKinley^  99  X.  Y.  353 ;  Eaton 
v.  Avery s  83  N.  Y.  31  ;  Bradley  v.  S.  Nat,  Bank^  46  App. 
Div.  550  ;  Humphrey  v.  S/nithj  7  App.  Div.  442 ;  Bliss  v. 
Sickles,  50  X.  Y.  S.  R.  139 ;  N  C  Co.  v.  Babcock,  22  Hun, 
481 ;  Sharpless  v.  Gurney,  166  Penn.  St.  199.)  The  evidence 
does  not  show  any  fraudulent  intent  on  the  part  of  Russell  & 
Birkett  in  making  the  statement  to  Dun  &  Co.  and  to  Brad- 
street.  {Morris  v.  Talcott,  96  N.  Y.  100 ;  Nichols  v.  Piimery 
18  N.  Y.  295 ;  Bradley  v.  S.  Nat.  Bank,  46  App.  Div.  550.) 
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O'Brien,  J.  The  plaintiffs  sought  to  recover  in  an  action 
based  upon  allegations  of  fraud  and  deceit  practiced  upon 
them  by  the  defendant,  the  price  of  three  bills  of  goods 
which  they  were  induced  by  such  fraud  to  sell  to  a  firm  of 
dealers  of  which  the  defendant  was  a  member.  The  firm  was 
composed  of  the  defendant  and  anotlier  person  who  died 
before  the  trial,  and  by  an  order  of  the  court  the  action  was 
continued  against  the  defendant.  At  the  trial  before  the 
court  and  a  jury  the  plaintiffs  were  nonsuited  and  their  coun- 
sel excepted  and  this  exception  presents  the  question  of  law 
in  the  case.     The  judgment  was  affirmed  on  appeal. 

There  is  practically  no  dispute  about  the  facts  and  the  ques- 
tion presented  by  the  appeal  is  whether  the  plaintiffs'  proof 
did  not  r  astain  or  tend  to  sustain  the  action.  The  three  bills 
of  goods  were  sold  and  delivered  by  the  plaintiffs  to  the  firm 
at  the  following  dates  respectively :  November  30,  1898, 
January  24,  1899,  and  March  25th,  1899,  and  amounted  in 
the  aggregate  to  $901.86.  On  the  15th  day  of  April  follow^- 
ing  the  last  sale  both  of  the  members  of  the  firm  were 
adjudged  bankrupts  on  their  own  petition  in  the  Federal 
court.  About  eighteen  months  prior  to  tiling  the  petition 
and  on  the  16th  of  September,  1897,  the  defendant,  for  the 
purpose  of  securing  a  rating  by  the  mercantile  agency  of  R. 
G.  Dun  &  Co.,  made  and  delivered  to  that  agency  a  state- 
ment in  writing  as  to  the  financial  condition  of  the  firm, 
which  showed  net  assets  of  8152,858.22.  More  than  a  year 
thereafter  and  on  the  2d  day  of  November,  1898,  in  reply  to 
a  request  from  the  agency,  the  defendant  wrote  a  letter  in 
which  he  practically  reiterated  his  former  statement  and  added 
that  the  business  of  the  firm  was  "  large,  increasing  and 
profitable."  Still  later  and  on  March  9th,  1899,  just  before 
the  purchase  of  the  last  two  bills  of  goods  from  the  plaintiffs, 
a  representative  of  the  agency  called  upon  the  defendant  per- 
sonally and  received  from  him  a  verbal  statement  that  there 
had  been  no  material  change  in  the  financial  condition  of  the 
firm.  The  agency  gave  the  firm  a  rating  of  from  $125,000 
to  $200,000,  which  was  maintained  and  never  changed.     Sub- 
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stantially  the  same  rating  was  given  to  tlie  lirm  by  the  Brad- 
street  agency  upon  like  statements  and  representations,  though 
made  at  an  earlier  date,  and  the  defendant  at  all  times  knew 
that  the  credit  of  the  firm  was  so  rated  in  the  reference  books 
sent  by  these  agencies  to  merchants  and  business  people. 
The  plaintiffs  had  and  used  these  reference  books  of  both 
agencies  in  their  business,  and  when  defendant  applied  for 
credit  they  consulted  these  books  and  in  reliance  on  the  cor- 
rectness of  the  rating,  without  any  other  knowledge,  sold  and 
delivered  the  goods  in  question  upon  credit.  The  statements 
upon  which  these  ratings  were  given,  at  least  as  to  tiie  Dun 
agency,  were  grossly  false.  The  learned  court  below  cor- 
rectly described  this  phase  of  the  case  in  these  words  which 
we  can  very  well  adopt : 

"  That  the  statements  upon  which  the  rating  of  the  defend- 
ant's linn  was  based  by  the  mercantile  agency  of  R.  G.  Dun 
&  Co.  were  grossly  false,  and  that  the  plaintiffs  relied  upon 
such  rating  in  giving  the  firm  credit  for  the  goods  purchased 
upon  the  several  occasions  mentioned,  are  facts  concerning 
which  there  is  and  can  be  no  serious  dispute,  and  had  such 
statements  been  made  directly  to  the  plaintiffs  under  circum- 
stances which  would  fairly  warrant  the  assumption  that  they 
were  so  made  by  way  of  inducing  credit,  there  would,  of 
course,  be  no  question  as  to  the  right  of  the  plaintiffs  to  main- 
tain an  action  of  this  character." 

But  the  learned  court  held  that  since  these  false  and  fraud- 
ulent statements  were  not  made  to  the  plaintiffs  personally 
and  directly  by  the  defendant,  but  to  the  agencies,  and  since 
tlie  plaintiffs  never  saw  the  statements  themselves,  but  only 
the  result  of  them  in  the  reference  books,  the  action  could  not 
be  maintained.  That  one  merchant  may  defraud  another 
under  modern  business  methods  just  as  effectually  by  a  false 
and  fraudulent  statement  to  a  commercial  agency  as  in  any 
other  way  no  one  can  doubt.  That  the  defendant  did  actu- 
ally deceive  and  defraud  the  plaintiffs  by  thus  ptitting  into 
circulation  in  the  business  world  a  false,  fraudulent  and  ficti- 
tious rating  purporting  to  express  his  tnie  commercial  stand- 
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iiig  and  financial  ability  is  equally  clear.  Disregarding  mere 
forms  and  methods,  it  cannot  be  doubted  that  the  defendant 
spoke  false  and  deceitful  words  to  the  plaintiffs  through  the 
agency  just  as  effectually  as  if  they  had  met  face  to  face  and 
the  statements  had  been  made  directly  and  personally.  The 
buyer  of  goods  may  become  liable  to  the  seller  in  fraud, 
although  they  have  never  met  or  seen  each  other,  and  no  per- 
sonal communication  that  is  false  or  fraudulent  has  passed 
between  them.  If  the  former  does  just  what  this  defendant 
did  and  procures  a  fraudulent  rating,  intending  that  it  should 
be  published  to  the  business  community  and  taken  as  true, 
that  is  a  fraud  upon  the  person  who  relies  and  acts  upon  it  to 
his  damage.  But  it  is  not  necessary  to  argue  this  question  as 
an  original  one  since  it  has  been  deliberately  decided  by  this 
court. 

In  £iii07i,  C  (&  B.  Co.  v.  Avenj  (83  N.  Y.  31)  it  was  held 
that  when  a  member  of  a  firm  makes  statements  to  a  commer- 
cial agency,  which  he  knows  to  be  false  as  to  the  financial  con- 
dition of  the  firm,  with  the  intent  that  the  statements  shall  be 
communicated  to  persons  interested  in  ascertaining  the  pecu- 
niary responsibility  of  the  firm,  intending  thus  to  procure 
credit  and  to  defraud  such  persons,  and  such  statements  are 
communicated  to  one  who  in  reliance  thereon  sells  goods  to 
the  firm  on  credit,  an  action  for  deceit  may  be  maintained 
against  the  buyer  of  the  goods  in  favor  of  the  seller  who  has 
suffered  by  the  fraud.  That  decision  is  controlling  in  the 
case  at  bar,  since  the  two  cases  are  almost  identical  in  their 
facts,  and  all  the  objections  urged  by  the  learned  court  below 
to  a  recovery  in  this  case  were  full}'  answered  upon  principle 
and  authority.  The  court  states  that  the  case  was  new  in  its 
facts  but  old  in  the  principle  involved,  and  the  cases  cited  sus- 
tain the  statement.  The  same  principle  was  decided  in  a  more 
recent  case.     {Bliss  v.  S/ckles,  142  N.  Y.  647.) 

The  objections  urged  to  a  recovery  in  a  case  like  this  are 
quite  untenable.  It  is  said  that  it  would  put  business  men  at 
the  mercy  of  commercial  agencies.  No  one  need  have  any 
fears  of  that,  since  no  business  man  can  be  affected  unless  he 
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makes  use  of  such  an  agency  to  give  information  to  the  busi- 
ness world  of  his  financial  condition  in  order  to  show  that  he 
is  worthy  of  credit,  and  then  it  is  impossible  to  harm  him 
unless  he  makes  statements  that  he  knows  to  be  false  for  a 
fraudulent  purpose,  and  if  he  does,  there  is  no  reason  why  he 
should  not  respond  to  one  who  has  suffered  thereby.  So,  also, 
it  is  said  that  these  agencies  procure  information  from  other 
sources  than  the  statement  of  parties  seeking  credit.  That 
may  be  so,  but  there  is  little  danger  that  any  one  will  be  made 
liable  in  fraud  foi  false  statements  other  than  his  own.  If 
the  defendant  in  this  case  could  show  that  he  never  made  the 
statements  referred  to  he  would  have  little  difficulty  in  defeat- 
ing this  action  notwithstanding  the  high  rating  in  the  reference 
books.  A  party  who  is  really  innocent  can  always  protect 
himself  against  the  unauthorized  statements  of  others.  In 
this  case  there  was  clearly  a  false  and  excessive  rating  which 
was  justified  by  the  statements  made  by  the  defendant,  and  it 
is  admitted  that  these  statements  were  false  and  fraudulent 
and  that  the  plaintiffs  relied  upon  tlie  rating  in  giving  the 
credit.  Clearlv,  this  state  of  facts  is  a  sufficient  basis  for  a 
charge  of  fraud  and  deceit.  The  proof  was  certainly  suf- 
ficient to  carry  the  case  to  the  jury  and  hence  the  plaintiffs 
were  improperly  nonsuited. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Bartlett,  J.  I  agree  with  the  result  reached  in  the  pre- 
vailing opinion  for  reversal.  It  was  clearly  error  for  the  trial 
judge  to  nonsuit  the  plaintiffs,  and  the  affirmance  of  the  judg- 
ment entered  thereon  by  the  Appellate  Division  cannot  be 
sustained. 

1  am  of  the  opinion,  however,  that  we  should  deal  with  the 
question  that  induced  the  Appellate  Division  to  sustain  the 
the  nonsuit.  In  the  opinion  of  that  learned  court  it  is  said  : 
"  Mercantile  agencies  do  not  always  base  their  rating  of  a  per- 
son's responsibility  solely  upon  information  obtained  from  the 
individual  himself.     Upon  the  contrary,  it  is  well  understood 
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that  they  obtain  such  intonnation  from  various  sources,  and 
this  is  especially  true  in  cases  where,  as  it  often  happens,  a 
business  man.  for  various  reasons  best  known  to  himself, 
declines  to  furnish  the  public  with  any  statement  of  his 
financial  condition." 

It  seems  to  be  conceded  that  the  defendant  made  repre- 
sentations to  the  mercantile  agency  of  R.  G.  Dun  &  Com- 
pany that  were  grossly  false  and  calculated  to  mislead  the 
plaintiffs,  who  consulted  the  ratings  given  to  defendant  by 
that  agency. 

The  Appellate  Division  seems  to  have  held  that  the  plain- 
tiffs were  not  authorized  to  rely  upon  these  ratings  for  the 
reason  that  they  were  based  upon  the  representations  of  the 
defendant  and  also  upon  information  received  as  to  defend- 
ant's commercial  standing  from  outside  sources. 

The  opinion  of  the  court  below  further  states :  "  It  follows, 
therefore,  that,  if  the  rule  contended  for  by  the  plaintiffs  were 
to  obtain,  a  trader  who  has  made  a  report  to  a  mercantile 
agency  as  to  his  pecuniary  standing  might  be  held  liable  to 
arrest  and  imprisonment  for  the  rating,  which,  although  based 
in  part  thereon,  was  nevertheless  due  in  a  much  larger  measure 
to  information  obtained  from  a  business  rival,  a  personal 
enemy  or  some  other  equally  unreliable  source." 

If  the  fact  that  the  commercial  agencies  of  the  country  base 
their  ratings  of  merchants  not  only  upon  the  representations 
of  the  latter,  but  upon  information  obtained  from  other 
sources,  renders  such  ratings  unavailable  to  persons  contem- 
plating the  giving  of  credit,  the  information  obtained  by  these 
agencies  would  be  of  little  value. 

I  am  of  opinion  that  the  plaintiffs  were  entitled  to  submit 
to  the  jury  the  question  whether  the  grossly  false  representa- 
tions made  by  the  defendant  to  the  mercantile  agency  were 
one  of  the  causes,  if  not  the  sole  inducing  cause,  which  led  to 
the  sale  of  the  goods  in  question.  {Morgan  v.  Skiddy^  62  N. 
y.  ai9.) 

In  the  case  of  Huhhard  v.  Briggs  (31  N.  T.  518),  which 
was  an  action  to  recover  damages  for  an  alleged  fraud,  which 


1902.]  TiNDLE  V.  BiRKErr.  527 


N.  Y.  Rep.]  Dissenting  opinion,  per  Vann,  J. 


consisted  in  making  false  representations  concerning  the  sound- 
ness and  solvency  of  the  Miller's  Bank  of  Clyde,  whereby  the 
plaintifl:  was  induced  to  subscribe  fifty-three  hundred  dollars 
to  the  stock  of  that  corporation  and  to  give  his  bond  and  mort- 
gage for  the  amount  of  his  subscription,  this  court  said  (p.  532) : 
"  It  was  enough  to  have  sustained  the  action  against  the 
defendant  for  the  jury  to  have  found  that  the  plaintifiE  was 
moved  by  his  representations  so  that  without  them  he  would 
not  have  subscribed  for  the  stock,  although  representations 
made  by  others  had  also  influence  upon  his  mind.  It  could 
not  be  aflirmed,  as  matter  of  law,  upon  the  proof  in  the  case 
that  the  defendant's  aflirmations  were  not  the  inducing  cause 
of  the  plaintiff's  subscription,  and,  if  not,  the  question  properly 
belonged  to  the  jury  to  determine." 

It  is  competent  for  a  plaintiff,  who  has  been  induced  to  sell 
goods  in  reliance  upon  the  ratings  of  a  mercantile  agency,  to 
show  if  he  can  by  its  officer  the  precise  character  of  the  rep- 
resentations made  to  it  by  the  debtor,  and  such  information  as 
it  may  have  obtained  from  other  sources ;  also,  to  follow  this 
up  by  proof  that  these  representations  were  one  of  the  inducing 
causes  that  led  to  the  sale.  If  this  question  of  fact  is  properly 
submitted  to  the  jury  upon  competent  evidence,  there  will  be 
no  danger  that  a  trader  will  be  subjected  to  arrest  and  impris- 
onment for  a  rating  resting  upon  the  representations  of  a 
business  rival,  a  personal  enemy,  or  a  third  party,  having  no 
interest  in  the  transaction. 

Vann,  J.  (dissenting).  The  rating  of  a  mercantile  agency 
is  merely  its  conclusion  as  to  the  financial  status  of  the  person 
to  whom  it  relates.  In  this  case,  the  conclusion  was  based 
partly  upon  statements  furnished  by  the  defendant  and  partly 
upon  information  derived  from  other  sources.  There  had 
been  a  long  course  of  dealing  between  the  parties,  and  the 
statements  made  by  the  defendant,  which  included  an  itemized 
enumeration  of  assets  and  liabilities,  were  not  communicated 
to  the  plaintiffs,  and  were  neither  known  to  nor  relied  upon 
by  them  when  they  gave  the  credit.     It  is  not  only  unsafe, 
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but  a  violation  of  sound  principles,  to  permit  a  recovery  for 
deceit,  with  the  severe  consequences  that  may  follow,  unless 
the  evidence  connects  the  false  statements  directly  with  the 
person  alleged  to  have  practiced  the  deceit,  or  with  his  duly 
authorized  agent  acting  within  the  scope  of  his  authority.  A 
mercantile  agency  is  not  such  an  agent  as  to  make  its  mere 
inference  as  to  the  effect  of  the  debtor's  statements  binding 
upon  him.  Its  authority,  so  far  as  he  is  concerned,  is  limited 
to  the  transmission  of  his  statement,  as  made  by  him,  or  the 
substance  thereof,  to  its  subscribers.  When  it  gives  its  opin- 
ion, simply,  it  does  not  act  as  his  agent,  but  as  the  agent  of 
the  subscriber.  In  Eatouy  C,  <&  B.  Co.  v,  Avery  (83  N.  Y. 
31)  the  statements  made  by  the  purchaser  were  communicated 
to  the  seller,  not  the  mere  rating  of  the  agency,  and  this  court 
said :  "  By  making  a  statement  as  to  the  financial  condition  of 
his  firm  to  such  an  agency  he  virtually  instructed  it  what  to  say 
if  inquired  of ; "  that  is,  the  agency  should  report  what  the  pur- 
chaser said,  not  its  conclusion  as  to  the  effect  of  what  he  said. 
Commenting  upon  that  case,  we  said  in  MaGvUar  v.  McKin- 
ley  (99  N.  Y.  353,  358),  "there  was  a  direct  and  an  intended 
connection  between  the  representation  and  the  credit  obtained." 
So  in  Bliss  V.  Sickles  (142  K.  Y.  647)  the  detailed  statement 
in  writing,  made  by  the  purchaser,  reached  the  seller  through 
a  third  person,  to  whom  it  was  made  for  that  purpose,  and 
thus  became  the  direct  foundation  of  the  credit  given. 

The  tender  regard  which  the  law  has  for  personal  liberty 
will  not  permit  the  arrest  and  imprisonment  of  a  citizen  upon 
the  mere  rating  of  a  commercial  agency,  without  any  com- 
munication of  the  facts,  as  stated  by  him,  upon  which  the  rat- 
ing was  based. 

I  dissent  from  the  judgment  about  to  be  pronounced  and 
vote  to  aflSrm  for  the  reasons  given  by  the  Appellate  Division 
in  its  opinion. 

Parker,  Ch.  J.,  Gray,  Haight,  Martin,  JJ.  (and  Babt- 
LE'rr,  J.,  in  memorandum),  concur  with  O'Brien,  J. ;  Yann,  J., 
dissents. 

Judgment  reversed,  etc. 
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In   the  Matter  of   the  Application  of  Charles  Gudbn,  as  i-j^i  5291 

Sheriff  of  the  County  of  Kings,  Appellant,  to  Compel  the  |pl71  68^1 

Delivery  to  him  of  Books  and  Papers  Belonging  to  Such  dl72  189| 
OflSce  and  in  Possession  of  Norman  S.  Dike,  Ee&pondent. 

Constitutional  Law  —  Power  of  GJovrrnor  to  Remote  Officers 
Designated  in  Section  1,  Article  10  of  the  Constitution  Ib  Abso- 
lute. The  power  vested  in  the  governor,  by  section  1  of  article  10  of  the  ' 
Constitution,  of  removing  the  officers  therein  designated,  upon  charges 
and  after  a  hearing,  is  executive,  not  judicial,  and  the  exercise  of  such 
power  is  not  reviewable  by  the  courts. 

Matter  of  Ouden,  71  App.  Div.  422.  affirmed. 

(Argued  June  13,  1902;  decided  June  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  22,  1902,  which  reversed  an  order  of  Special  Term  in  a 
proceeding  instituted  under  section  24:71a  of  the  Code  of  Civil 
Procedure,  directing  the  respondent  herein  to  deliver  to  the 
appellant  books  and  papers  belonging  to  the  office  of  sheriff 
of  Kings  county. 

Charles  Guden,  the  petitioner,  was  elected  sheriff  of  Kings 
county  at  the  election  in  1901,  and  thereafter  duly  qualified 
and  took  office.  Subsequently,  charges  having  been  presented 
against  him,  alleging  acts  of  misconduct  committed  prior  to 
his  election,  the  governor,  after  a  hearing,  ordered  his  removal 
from  office  and  appointed  Norman  S.  Dike  in  his  stead,  who, 
acting  under  his  certificate  of  appointment,  took  possession  of 
certain  books  and  papers  appertaining  to  the  office  of  sheriff. 
The  petitioner,  asserting  that  his  removal  was  violative  of  the 
provisions  of  the  State  Constitution,  and  so  ineffective,  insti- 
tuted this  proceeding. 

Benjamin  F,  Tracy ^  Jerry  A,  Wemherg,  Charles  //. 
flyde  and  Levi  W.  Naylor  for  appellant.  The  courts  have 
jurisdiction  and  power  in  an  action  or  proceeding  between 
individuals,  or  the  state  and  individuals,  in  which  individual 
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or  public  rights  are  at  stake,  to  review  an  act  of  tlie  chief 
executive,  and  determine  a  question  of  its  validity.  {People 
ex  rel.  v.  Brady ^  56  N.  Y.  162 ;  MaMer  of  Endymoim,^  8 
How.  Pr.  478 ;  People  ex  rel.  v.  Hoffman^  166  N.  Y.  462 ; 
Comm.  V.  Fowler^  10  Mass.  290 ;  Dullain  v.  WiUon^  51  Am. 
Kep.  128;  Page  v.  Hardin^  8  B.  Mon.  648  ;  Cormn.  ex  rel.  v. 
Slifer,  25  Penn.  St.  23 ;  Oomm.  v.  Shafer,  3  W.  &  S.  340.) 
The  order  of  removal  is  not  conclusive,  but  the  courts  may  go 
behind  it.  {Field  v.  Comm.^  32  Penn.  St.  483 ;  Ex  parte 
Rarmhay,  18  Ad.  &  El.  [N.  S.]  189.) 

G.  D.  B.  Raabrouck  for  respondent.  There  is  no  limit  in 
the  Constitution  of  this  state  on  the  power  of  the  governor  to 
remove  a  sheriff  from  his  office  except  that  the  sheriff  shall 
have  notice  of  the  charges  and  an  opportunity  to  be  heard  in 
his  defense.  (Pom.  on  Const.  494;  Suth.  on  Stat.  Const. 
§  291 ;  People  ex  rel.  v.  Angle^  109  N.  Y.  571 ;  People  egs  rel. 
V.  Pice,  135  N.  Y.  485 ;  People  ex  rel.  v.  Mosher,  163  N.  Y. 
39 ;  Martin  v.  Mott,  12  "Wheat.  32 ;  DaUon  v.  PicJuirdaon^ 
43  Ohio  St.  652.)  The  act  of  the  governor  in  removing 
Guden  was  a  political  and  executive  act,  and  unimpeachable 
in  its  character.  {Sutlierland  v.  Governor,  29  Mich.  330; 
People  ex  rel.  v.  Morton,  156  N.  Y.  141 ;  Cooley's  Const. 
Lim.  [6th  ed.]  55 ;  WrigU  v.  De  Frees,  8  Ind.  302 ;  MaMer 
of  Greene,  166  N.  Y.  492 ;  State  ex  rel.  v.  Ha/wkins,  44  Ohio, 
116 ;  2  Story  on  Const.  367.) 

Pabkeb,  Ch.  J.  There  resides  in  the  people  of  this  and 
every  state  an  absolute  power  to  prescribe  rules  of  action, 
through  legislation,  to  enforce  rules  of  action  and  to  transact 
generally  the  affairs  of  government,  through  executive  acts, 
and  to  determine  controversies  between,  enforce  rights  belong- 
ing to,  and  redress  wrongs  done  to,  citizens  of  the  state,  through 
the  courts.  This  power  of  the  people  is  uncontrolled,  except 
as  the  people  themselves  liave  sought  to  restrain  it  either  by 
the  Constitution  of  the  United  States  or  by  the  Constitution 
of  the  particular  state  in  which   the  act  is  done,  the  rule 
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adopted,  or  the  judgment  pronounced.     (Cooley  on  Consti- 
tutional Limitations,  205.) 

These  powers  the  people  of  this  state  have  by  a  written 
Constitution  separated,  and  distributed  among  the  three 
departments  of  government  created  by  it  —  the  executive, 
legislative  and  judicial  —  carefully  enumerating  the  powers 
and  detioing  their  limits.  And  the  Constitution  must  be  so 
construed  as  to  preserve  rather  than  to  destroy  the  powers  of 
the  co-ordinate  branches  of  the  government,  thus  securing  the 
full  exercise  of  all  the  powers  conferred  by  the  people. 

In  this  country  the  power  of  removal  is  an  executive  power, 
and  in  this  state  it  has  been  vested  in  the  governor  by  the 
people.  (Constitution,  art.  IV,  §  1.)  The  Constitution 
further  specifically  provides  —  and  has  since  1821  in  effect, 
and  since  1846  in  precisely  the  same  words  —  that  "  the  gov- 
ernor may  remove  any  officer,  in  this  section  mentioned, 
[sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers],  within  the  term  for  which  he  shall 
have  been  elected ;  giving  to  such  officer  a  copy  of  the  charges 
against  him,  and  an  opportunity  of  being  heard  in  his  defense." 
(Art.X,§l.) 

It  does  not  require  argument  to  persuade  the  mind  that  the 
power  thus  conferred  is  executive,  not  judicial,  and  that  it  was 
intended  to  be  vested  exclusively  in  the  governor. 

If  the  intent  of  the  framers  of  the  Constitution  were  not 
plainly  apparent  from  the  language  of  the  clause,  all  doubt 
would  be  removed  bv  an  examination  of  the  debates  of  the 
constitutional  conventions  of  1821  and  1846. 

Prior  to  the  Constitution  of  1821  the  office  of  sheriff  had 
not  been  an  elective  but  an  appointive  one.  Under  the  Con- 
stitution of  1777  the  appointments  were  made  by  a  council 
consisting  of  the  governor  and  one  member  from  each  of  the 
four  great  senate  districts  of  the  state.  The  manner  in  which 
this  power  was  exercised  became  the  subject  of  such  grave 
abuse  that  the  convention  of  1821  set  about  accomplishing  a 
needed  correction.  The  final  result  was  that  the  electors  of 
the  several  counties  were  authorized  to  choose  the  sheriffs  by 
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ballot,  aud  upon  the  governor  was  conferred  the  power  of 
removal  in  language  substantially  like  that  in  existence  in  the 
Constitution  of  to-day. 

An  examination  of  the  debates  of  that  convention  seems  to 
indicate  that  the  propriety  of  vesting  the  power  of  removal  in 
the  governor  was  not  questioned.  A  difference  of  opinion 
did  prevail  as  to  the  advisability  of  requiring  notice  and  an 
opportunity  to  be  heard  before  removal. 

Mr.  Van  Ness  "  was  not  in  favor  of  the  governor's  calling 
the  officer  before  him  to  answer  to  complaints  or  charges,  or 
of  assigning  his  reasons  for  such  removal.  There  might  be 
reasons  of  a  delicate  nature,  such  as  moral  disqualifications,  to 
occasion  such  removal.  And  with  this  power  of  removal  in 
the  executive,  he  was  less  opposed  to  the  election  of  sheriffs 
and  clerks  by  the  people." 

"  Mr.  Root  wished  the  cause  of  removal  might  be  known 
and  assigned.  He  was  no  friend  to  gubernatorial  delicacy, 
We  had  seen  too  much  of  it  already." 

The  proposition  was  then  divided  into  two  parts. 

"  The  question  on  the  first  part,  relating  to  the  removal  of 
sheriffs,  was  taken  and  carried, 

"  The  question  was  then  stated  to  be  on  the  second  part  of 
the  proposition,  requiring  the  governor  to  assign  reasons  for 
such  removal,  and  to  give  to  the  sheriff  an  opportunity  of 
appearing  in  his  own  defense. 

"  Mr.  Kent  [Chancellor  Kent]  was  opposed  to  the  propo- 
sition on  the  ground  that  it  might  be  expedient  for  the 
governor  to  remove  sheriffs  without  assigning  his  reasons. 
*  *  *  The  governor  was  the  great  sheriff  of  the  state,  and 
the  sheriffs  should  be  considered  in  the  light  of  deputies. 

"  Mr.  Spencer  [Chief  Judge  Spencer]  approved  of  the 
proposition.  No  officer  should  be  removed  for  arbitrary 
cause,  nor  without  good  reasons." 

Mr.  liooT  "  was  not  in  favor  of  yielding  the  reputation  of 
liis  fellow-citizens  to  the  delicacv  of  the  executive." 

Mr.  Tompkins  voiced  the  sentiment  which  finally  prevailed 
when  he  said,  '^  If  this  clause  is  rejected  a  sheriff  may  be  dis- 
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placed  in  secret  without  cause  assigned,  which  may  be  merely 
a  political  one."  (Clark's  Debates  of  the  Constitutional  Con- 
vention of  1821,  pp.  195,  196.) 

The  advantage  of  notice  of  charges  and  opportunity  to 
be  heard  was  apparently  regarded  as  resting  in  the  publicity 
which  would  result,  enabling  the  people  to  judge  of  the 
necessity  or  propriety  of  a  removal.  Such  publicity  would 
ordinarily  prove  a  sufficient  check,  if  any  check  can  ever  be 
needed  upon  a  man  holding  the  commanding  position  of 
governor  of  a  state. 

In  the  constitutional  convention  of  1846  tlie  section  of  the 
proposed  Constitution  relating  to  election  and  removal  of 
sheriffs  and  other  county  officers  being  before  the  convention, 
Mr.  Van  Schoonhoven  moved  to  so  amend  it  as  "  to  provide 
that  the  removal  should  be  made  by  and  with  the  advice  and 
consent  of  the  board  of  supervisors  of  the  county  in  which 
said  officer  may  reside."  "  This,"  he  said,  "  would  give  the 
officers  against  whom  charges  were  preferred  an  opportunity 
to  be  tried  by  their  peers." 

"  Mr.  Angel  said  the  governor  had  already  the  power  to 
remove  sheriffs,  &c.,  and  he  had  not  heard  that  there  was  any 
complaint  against  that  power,  which  had  not  been  very  fre- 
quently exercised. 

"  Mr.  Stow  hoped  if  the  amendment  prevailed,  it  would 
not  be  imposed  upon  the  governor  to  see  that  the  laws  were 
faithfully  executed.  His  powers  had  already  been  so  restricted 
that  he  could  not  do  much  more  than  look  on  and  wish  that 
the  government  might  do  well.  He  could  see  no  good  reason 
for  a  change  of  the  present  Constitution  in  this  respect. 

"Mr.  Khoades  concurred  in  this  view  of  the  question. 
Nothing  certainly  could  be  more  proper  and  necessary  than 
that  the  Chief  Executive  should  have  this  control  over  the 
subordinate  executive  officers  of  the  counties. 

"Mr.  Van  Schoonhoven  replied  to  Mr.  Stow  saying,  that 
if  the  governor  had  nothing  else  to  do,  he  might  employ 
himself  in  this  way,  for  that  reason.  His  objection  was  to 
giving  any  one  officer  absolute  power  to  Temove  another. 
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"  Mr.  Pati'Erson  had  never  felt  any  danger  from  this  pro- 
vision, and  he  did  not  believe  any  governor  of  this  state 
would  descend  to  the  exercise  of  this  power  for  mere  partisan 
motives.  He  knew  that  in  one  instance  it  had  been  exercised 
with  great  propriety. 

"  Mr.  Bascom  suggested  that  the  power  of  removal  might 
be  properly  transferred  to  the  supreme  court.  These  officers 
might  then  be  tried  b}'  a  tribunal  very  capable  of  deciding 
whether  they  had  committed  anything  worthy  of  removal. 
He  would  be  tried  at  home,  too,  while  if  the  governor  was  to 
decide  there  must  be  the  expense  of  a  journey  to  the  capital. 
There  was  no  danger  in  leaving  this  power  where  it  was, 
though  it  would  result  in  some  inconvenience  and  expense  to 
the  party  dealt  with. 

"  Mr.  Simons  insisted  that  it  would  not  do  to  sever  the  chief 
executive  from  the  subordinate  executive  officers  of  counties. 
There  might  be  occasion  for  the  prompt  exercise  of  this  power 
of  removal  —  pervading  excitement  —  which  would  admit  of 
no  delay  in  the  removal  of  the  officer. 

"The  amendment  was  lost."  (N.  Y.  Cons.  Conv.  Deb. 
1846  [Croswell  &  Sutton  Argus  Ed.],  p.  770.) 

The  suggestion  of  Delegate  Bascom  that  the  power  of 
removal  be  transferred  to  the  Supreme  Court  seems  not  to 
have  been  welcomed  by  the  convention,  and  one  of  the  rea- 
sons may  undoubtedly  be  found  in  the  remarks  of  the  next 
speaker,  who  most  emphatically  asserted  that  it  would  never 
do  to  sever  the  chief  executive  from  the  subordinate  executive 
officers,  for  there  might  be  occasion  for  the  prompt  removal 
of  an  officer  that  would  admit  of  no  delay. 

Mr.  Simons'  speech  closed  the  debate  and  the  rejection  of 
the  amendment  settled  the  question  in  favor  of  the  governor's 
right  to  exercise  this  executive  power  without  hindrance  even 
from  the  local  board  of  supervisors.  And  there  it  must 
remain  if  the  judicial  department  of  the  state  government  is 
to  enforce  the  principle  underlying,  as  well  as  the  mandates 
of,  the  C/onstitution  apportioning  the  powers  of  government 
into  three  departments  and  making  each  department  supreme 
in  the  performance  of  the  duties  committed  to  it. 
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The  suggestion  that,  if  the  courts  do  not  interfere,  some 
chief  executive  may  proceed  in  disregard  of  those  principles 
which  courts  of  impeachment  have  established,  should  not  be 
given  weight,  for  the  ability  to  act  quickly  in  the  removal  of 
administrative  officers  and  clerks  is  as  important  in  the  con- 
duct of  government  as  in  the  management  of  a  gigantic  cor- 
poration or  large  individual  enterprise.  The  attempt  to  safe- 
guard the  rights  of  the  official,  or  the  clerk,  should  not  be 
carried  to  such  an  extent  as  to  override  the  interests  of  the 
public,  for  the  public  business  is  of  paramount  importance. 
It  is  better  that  occasionally  a  mistake  should  be  made  in  the 
removal  of  an  officer  than  that  the  public  business  should  be 
seriously  interfered  with  —  as  it  was,  for  instance,  in  this  case 
by  a  controversy  over  the  title  of  an  office,  which  has 
resulted  in  the  assumption  by  two  men  of  the  rights,  powers 
and  duties  of  sheriff  of  Kings  county,  in  which  one  has  been 
upheld  by  the  Special  Term  of  the  Supreme  Court,  and  the 
other  by  the  Appellate  Division  thereof,  causing  in  the  mean- 
time, necessarily,  great  embarrassment  and  delay  in  the 
administration  of  the  criminal  business  of  the  county.  And 
so  it  might  happen  in  other  cases,  had  the  judiciary  the  power 
to  review  executive  acts  of  removal.  Hence,  in  their  vnsdom, 
the  framers  of  the  Constitution  put  the  public  interests  in  the 
foreground,  and  provided  a  simple  and  prompt  method  of 
removal  of  county  executive  officers  by  the  governor  of  the  state. 

Of  the  manner  in  which  that  power  has  been  exercised 
there  has  been  but  little  complaint  in  the  more  than  eighty 
years  that  have  passed  since  the  power  was  first  granted. 
Delegate  Becker,  of  the  constitutional  convention  of  1894, 
seems  to  have  been  of  the  opinion  that  the  governor  should 
not  have  an  absolute  and  unconditional  power  of  removal  that 
might  be  exercised  without  a  sufficient  reason,  and  so  he  pro- 
posed in  due  form  an  amendment  to  the  section  of  the  Con- 
stitution under  consideration,  which  should  insert  therein 
after  the  word  "  remove  "  the  words  "  for  good  cause  shown,'' 
but  the  proposed  amendment  was  rejected,  and  without 
debate,  so  far  at  the  record  discloses. 
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But  had  there  been  large  complaint  concerning  the  exer- 
cise of  the  power  the  method  of  removal  imbedded  in  the 
Constitution  must  govern  until  the  people  change  it.  It 
authorizes  the  governor  to  remove,  as  we  have  seen,  after 
"  giving  to  such  oflScer  a  copy  of  the  charges  against  him  and 
an  opportunity  of  being  heard  in  his  defense,"  and  an  examina- 
tion of  the  record  discloses  that  such  requirements  of  the  Con- 
stitution were  fully  complied  with  in  this  case. 

Therefore,  we  do  not  examine  into  the  merits,  for  they  do 
not  concern  the  courts,  inasmuch  as  both  the  power  to  decide 
whether  Guden  should  be  removed  from  the  office  of  sheriff, 
and  the  responsibility  for  a  right  decision,  rest  solely  upon  the 
governor  of  the  state. 

The  order  should  be  affirmed,  with  costs. 

O'Brien,  J.  I  concur  with  Chief  Judge  Pabkeb  in  the 
result.  My  conclusion,  howevei*,  is  based  upon  grounds  some- 
what different  from  those  stated  in  his  opinion,  and,  briefly, 
my  reasons  are  these :  It  is  provided  in  section  one  of  article 
ten  of  the  Constitution  that  "  The  Governor  may  remove  any 
officer,  in  this  section  mentioned,  within  the  term  for  which  he 
shall  have  been  elected ;  giving  to  such  officer  a  copy  of  the 
charges  against  him,  and  an  opportunity  of  being  heard  in 
his  defense."  The  officers  mentioned  in  the  section  are 
sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers.  The  power  of  removal  is  here 
given  with  the  limitation  that  it  shall  be  made  upon  charges 
only,  a  copy  of  which  is  to  be  served  upon  the  officer 
and  an  opportunity  given  to  him  to  be  heard  in  his  defense. 
Inasmuch  as  the  accused  officer  is  entitled  to  make  a 
defense  and  be  heard  in  his  own  behalf  before  the  removal 
can  be  ordered,  the  proceeding  is  judicial  in  nature  and 
character.  Any  proceeding  in  which  a  party  is  entitled  to 
make  a  defense  and  to  be  heard  necessarily  involves  a  judicial 
inquiry.  It  is  admitted  on  all  sides  that  before  a  removal  can 
be  made  the  governor  must  acquire  jurisdiction.  There  must 
be  a  charge  of  some  official  misconduct  on  the  part  of  the 
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officer  and  he  must  have  been  served  with  a  copy  of  the 
charge  and  given  an  opportunity  to  be  heard.  A  mere  state- 
ment, in  writing,  of  some  act  or  omission  on  the  part  of  the 
officer,  that  in  no  sense  can  constitute  misconduct,  would  not 
be  a  charge  within  the  meaning  of  this  provision  of  the  Con- 
stitution. It  is  not  necessary  that  the  charge  be  stated  with 
all  the  precision  of  a  pleading  in  a  court  of  law  or  equity. 
The  governor  has  power  to  prescribe  his  own  rules  of  pro- 
cedure and  determine  whether  the  charge  is  sufficiently  specific 
or  otherwise,  but  there  must  be  some  act  or  omission  on  the 
part  of  the  officer  stated  in  the  papers,  which  amounts  to 
official  misconduct,  and  when  such  a  paper  is  presented  to  the 
governor  he  acquires  jurisdiction  of  the  person  of  the  officer 
and  of  the  subject-matter  .of  the  charge.  For  any  error  of 
law  or  of  fact  that  he  may  commit  in  the  progress  of  the 
investigation  there  is  no  power  of  review  in  the  courts.  The 
courts  can  inquire  with  reference  to  a  single  question  only 
and  that  is  the  jurisdiction ;  but  the  power  to  inquire  as  to 
jurisdiction  necessarily  implies  the  right  to  examine  into  the 
nature  and  character  of  the  charge,  in  order  to  see  whether  it 
is  in  any  proper  sense  a  charge  at  all  within  the  meaning  of 
the  Constitution. 

In  my  opinion,  the  charges  in  this  case  were  sufficient  to 
confer  jurisdiction  upon  the  governor.  In  one  of  the  charges 
presented  to  him  and  which  appears  in  the  record  it  is,  in  sub- 
stance, alleged  that  the  sheriff  abdicated  his  powers  and  duties 
with  respect  to  the  appointment  of  his  subordinates  to  an  irre- 
sponsible body  of  men  called  a  patronage  committee.  That 
is  to  say,  he  entered  into  an  agreement  with  this  committee  to 
make  such  appointments  of  subordinates  as  it  determined 
upon,  and  that  a  list  of  forty  persons  was  furnished  to  hhn 
by  this  committee  to  be  appointed  as  his  subordinates  and  that 
he  appointed  them.  The  appointment  of  these  persons,  under 
such  circumstances,  was  an  official  act  relating  to  the  powers 
and  duties  of  his  office.  The  charge,  in  substance,  is  that  the 
sheriff  farmed  out  to  an  outside  irresponsible  political  body  the 
performance  of  duties  which  devolved  upon  himself.     It  is 
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true  that  the  form  in  which  this  charge  is  stated  is  not  accord* 
ing  to  tlie  strict  rules  of  pleading.  The  statement  is  that  the 
sheriff  testified  to  all  these  facts  in  a  <sertain  examination  or 
proceeding  before  a  judicial  officer,  but  it  was  perfectly  com- 
petent for  the  governor  to  treat  the  charge  as  a  distinct  aver- 
ment of  the  truth  of  the  facts  stated  by  the  sheriff  in  his 
examination.  The  form  of  the  charge  is  a  statement  of  the 
evidence  of  the  fact  rather  than  the  fact  itself,  but  the  execu- 
tive had  the  power  to  entertain  this  charge  although  it  was  not 
formulated  according  to  the  technical  rules  of  pleading. 

It  was  not  necessary  that  the  order  of  removal  should 
specify  the  particular  acts  for  which  the  removal  was  made. 
The  order  necessarily  includes  all  acts  embraced  in  the  charges 
and  covered  by  the  proofs  just  as  the  general  verdict  of  a 
jury  includes  all  the  facts  comprehended  in  the  issue  submit- 
ted, and  the  validity  of  the  judgment  indicated  by  the  order 
of  removal  is  not  affected  by  the  circumstance  that  the  execu- 
tive, instead  of  specifying^  the  particular  acts  of  misconduct  of 
which,  the  sheriff  was  charged  and  found  guilty,  expressed  his 
reasons  in  a  milder  form,  namely,  that  it  appeared  to  his  satis- 
faction tliat  the  usefulness  of  Guden  in  the  office  of  sheriff  of 
the  county  is  at  an  end  and  that  he  be  removed  from  the 
office. 

Gray,  IIatght,  Vann,  Cullen  and  Werner,  JJ.  (O'Brien, 
J.,  in  result  in  memorandum),  concur  with  Parker,  Ch.  J. 

Order  affirmed. 


Abigail  M.  Roberson,  an  Infant,  by  Margaret  E.  Bell,  her 
Guardian  ad  Litem,  Respondent,  v.  The  Rochester  Fold- 
ing Box  Company  et  al.,  Appellants. 

1.  Equity  —Right  op  Privacy  not  Enforceable  by  Injunction. 
An  iodividiiars  so-called  right  of  privacy,  founded  upon  the  claim  that 
he  has  the  right  to  pass  ttirough  this  world,  if  he  wills,  without  having 
liis  picture  published,  his  business  enterprises  discussed,  his  successful 
experiments  written  up  for  the  benefit  of  others,  or  his  eccentricities  com- 
mented upon  either  in  handbills,  circulars,  catalogues,  periodicals  or  news- 
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papers,  and,  necesaarily,  that  the  things  which  may  not  be  written  and 
published  of  him  must  not  be  spoken  of  him  by  his  neighbors,  whether 
the  comment  be  favorable  or  otherwise,  does  not  exist  in  the  law  and  is 
not  enforceable  in  equity.  ^ 

2.  When  Injunction  to  Restrain  the  Use  op  Lithographed  Like- 
ness OF  Plaintiff  Will  Be  Denied.  An  injunction  cannot  be  granted 
to  restrain  the  unauthorizeil  publication  and  distribution  of  lithographic 
prints,  or  copies,  of  a  photograph  of  a  young  woman  as  part  of  an  adver- 
tisement of  a  legitimate  manufactured  article,  where  there  is  no  allegation 
that  the  picture  is  libelous  in  any  respect,  but,  on  the  contrary,  the  gravamen 
of  the  complaint  is  that  the  likeness  is  so  good  that  it  is  easily  recognized 
and  that  it  has  been  and  is  used  to  attract  attention  to  the  advertisement 
upon  which  it  is  placed,  although  the  publication  has  caused  her  great 
mental  and  physical  distress,  necessitating  the  employment  and  attendance 
of  a  physician. 

Eol»r»on  v.  Rochester  FbUUng  Base  Co.,  64  App.  Div.  dO,  reversed. 

(Argued  February  13,  1902;  decided  June  27,  1902.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, enterod  July  30,  1901,  affirming  an  interlocutory  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
at  Special  Term  overruling  demurrers  to  the  complaint. 

The  nature  of  the  action,  the  facts,  80  far  as  material,  and 
the  questions  certified  are  Btated  in  the  opinion. 

Elbridge  L,  Ada/ma  for  appellants.  The  complaint  does 
not  allege  that  the  publication  or  circulation  of  the  litho- 
graphic "  likenesa  "  of  plaintiff  was  willful ;  or  even  that  either 
of  the  defendants  knew  that  it  was,  in  fact,  the  portrait  of 
plaintiff,  or,  indeed,  of  any  living  woman.  {Squier  v.  Pre%8 
Pub.  Co,^  58  App.  Div.  362 ;  Boga/rdus  v.  If,  Y.  Life  Ins. 
Co,,  101  N.  Y.  329  ;  Valsnti7ie  v.  Lunt,  115  N.  Y.  496 ;  Cook 
V.  Warren,  88  N.  Y.  37 ;  Segelken  v.  M&yer,  94  N.  Y.  473.) 
The  complaint  does  not  state  a  cause  of  action  for  libel. 
( White  v.  Nichols,  3  How.  [U.  S.]  66 ;  Townshend  on  Libel, 
2,  3,  118  ;  Holt  on  Libel,  244 ;  1  HiWiai-d  on  Torts,  ch.  7,  §  13 ; 
Boot  V.  Kin^,  7  Cow.  613  ;  People  v.  Croswell,  3  Johns.  Cas. 
354.)  The  comyjlaint  states  no  cause  of  action  known  to  the 
common  law,  either  at  law  or  in  equity.     {Pierce  v.  Pro- 
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prietors,  eto.j  10  R.  I.  227 ;  Pom.  Eq.  Juris.  §§  43,  57 ;  Story's 
Eq.  Juris.  §  14;  Manning  v.  Manning^  1  Johns.  Ch.  530; 
Black.  Com.  443 ;  Day  v.  Brownrigg^  L.  R.  [10  Ch.  Div.] 
294;  Ajello  v.  WorsUy,  L.  R.  [1898,  1  Ch.  Div.]  274; 
D(ynovan  v.  Finn^  1  Hopk.  Ch.  59;  Greene  v.  Keene^  14 
R.  I.  388 ;  Kujeh  v.  Goldman,  150  N.  T.  176.)  The  "right 
of  privacy"  is  not  a  legal  actionable  right.  {PoUard  v. 
P,  Co.,  L.  R.  [40  Ch.  Div.]  345;  Gee  v.  Pritchurd,  2 
Swanst.  402;  Ahemethy  v.  HuicMnBon,  3  L.  J.  Ch.  209; 
May  all  v.  Highhey^  1  H.  &  C.  188 ;  Duke  of  Qtieenshury  v. 
Shebheare,  2  Eden,  329 ;  Dockrell  v.  DoxLgaJl,  78  L.  T.  Rep. 
40  ;  Schuyler  v.  Curtis,  147  N.  Y.  434 ;  Atkinson  v.  Doherty, 
121  Mich.  372 ;  Corliss  v.  E.  W.  W.  Co.,  57  Fed.  Rep.  434 ; 
Mitchell  V.  P.  Py,  Co.,  151  N.  Y.  110.)  An  injunction  can- 
not be  granted  in  this  case,  for  equity  deals  only  with  matters 
of  contract  or  property,  and  does  not  exercise  jurisdiction  in 
matters  of  morals  or  conduct.  (Kerr  on  Injunctions,  1 ; 
High  on  Injunctions,  §  1012 ;  Eden  on  Injunctions,  295,  296 ; 
Woolsey  Y.  Jtidd,  11  How.  Pr.  54;  Bramdeth  v.  Lance,  8 
Paige,  24 ;  N.  Y.  J.  G.  Society  v.  Poosevelt,  7  Daly,  188 ; 
Mauger  v.  Dich,  55  How.  Pr.  132 ;  B.  D.  Co.  v.  F.  Mfg. 
Co.,  114  Mass.  169 ;  Francis  v.  Flynn,  6  U.  S.  1148  ;  Ray- 
mond V.  Russell,  143  Mass.  295 ;  Whitehead  v.  Kitson,  119 
Mass.  484 ;  Pope  v.  Curl,  2  Atk.  342 ;  Thompson  v.  Stan- 
hope.  Ambler,  737;  Percival  v.  Phipps,  2  V.  &  B.  19.) 
The  plaintiflp  capnot  have  damages,  for  the  law  takes  no 
cognizance  of  mere  injury  to  feelings.  {(John  v.  Goldman, 
76  N.  Y.  284 ;  Bliss  Code  Pleading,  §  211 ;  PaUison  v. 
Adams,  7  Hill,  126 ;  MitcheU  v.  i?.  Ry.  Co.,  151  N.  Y.  107 ; 
Chapman  v.  W.  U.  T.  Co.,  88  Ga.  763.) 

Milton  E.  Gibbs  for  respondent.  Defendants'  use  of  plain- 
tiflF's  portrait  for  advertising  purposes,  without  her  consent, 
constitutes  an  unwarrantable  invasion  of  her  right  of  privacy 
for  which  an  action  lies.  {Schuyler  v.  Curtis,  15  N.Y.  Snpp. 
787,  64  Hun,  594;  24  N.  Y.  Supp.  509;  147  N.  Y.  434; 
MarJcs  v.  Jaffa,  6  Misc.  Rep.  290 ;  Pollard  v.  Photogrdtphio 
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Co.,  L.  R  [40  Ch.  Div.]  346 ;  Corliss  v.  Walker,  57  Fed. 
Kep.  434 ;  64  Fed.  Kep.  280 ;  31  L.  K.  A.  283 ;  Pierce  v. 
Proprietors^  etc.,  10  R.  I.  227.)  It  is  not  necessary  that  a 
property  right  should  exbt  in  order  to  call  into  action  a  court 
of  equity.  {Pierce  v.  Proprietors,  etc.,  10  K.  I.  227 ;  Snyder 
V.  Snyder,  60  How.  Pr.  368 ;  Woolsey  v.  Judd,  4  Duer,  379 ; 
Pollard  V.  P.  Co.,  L.  R.  [40  Ch.  Div.]  345 ;  1  Story's  Eq.  Juris. 
§§  49,  50 ;  Albert  v.  St/range,  1  Macn.  &  G.  25 ;  Pope  v.  Curl, 
2  Atk.  342 ;  Gee  v.  Pritchard,  2  Swanst.  402 ;  PercivaZ  v. 
Phipps,  2  V.  &  B.  19  ;  Prince  Albert  v.  Strwage,  2  DeG.  (fe  S. 
652.)  Every  person  has  a  property  right  in  his  own  photograph, 
and  until  that  right  is  surrendered  he  is  its  exclusive  owner, 
and  also  of  the  additional  right  to  make  and  circulate  all  copies 
of  that  photograph.  {PoUard  v.  P.  Co.,  L.  R.  [40  Ch.  Div.] 
345 ;  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25 ;  12 
Wash.  Law  Eep.  353  [1884]  ;  Corliss  v.  Walker,  31  L.  R.  A. 
283  ;  Wynehanier  v.  People,  13  N.  Y.  433  ;  Schuyler  v.  Cur- 
tiss,  64  Hun,  596  ;  Docker  v.  Somes,  2  M.  &  K.  674.)  The 
fact  that  this  case  may  be  new  in  instance  is  not  a  sufficient 
reason  for  turning  the  plaintiff  out  of  court.  {Piper  v. 
Hoard,  107  N.  Y.  73 ;  Kujek  v.  GoUman,  150  K  Y.  176 ; 
Sorensen  v.  Balahan,  11  App.  Div.  164  ;  Hoefler  v.  Hoefier, 
12  App.  Div.  84  ;  Marks  v.  Jaffa,  6  Misc.  Rep.  290.)  The 
plaintiff  is  entitled  to  damages  for  her  mental  distress  and 
annoyance,  besides  the  recovery  of  the  profits  made  by  the 
use  of  her  picture.  {Mayer  v.  Gordon,  113  Ind.  282 ;  8  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  659,  669,  672 ;  Sedg.  on  Dam. 
35  ;  Byrne  v.  Gardner,  33  La.  Ann.  6 ;  Hamilton  v.  T.  A, 
B.  B.  Co.,  53  N.  Y.  ^28 ;  Prince  v.  Bidge,  32  Misc.  Rep. 
666  ;  Lewis  v.  Hoover,  3  Blackf .  407  ;  Newell  v.  Whitcher, 
53  Vt.  589  ;  Leach  v.  Leach,  11  Tex.  699  ;  Barbie  v.  Beese, 
60  Miss.  906 ;  Williams  v.  Underhill,  63  App.  Div.  223 ; 
Preiser  v.  Weilandt,  48  App.  Div.  569  ;  Moore  v.  Bugg,  44 
Minn.  28.) 

Parker,  Ch.  J.     The  Appellate  Division  has  certified  that 
the  following  questions  of  law  have  arisen  in  this  case,  and 
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ought  to  be  reviewed  by  this  court :  1.  Does  the  complaint 
herein  state  a  cause  of  action  at  law  against  the  defendants  or 
oither  of  them  ?  2.  Does  the  complaint  herein  state  a  cause 
of  action  in  equity  against  the  defendants  or  either  of  them  ? 
These  questions  are  presented  by  a  demurrer  to  the  complaint, 
which  is  put  upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

As  a  demurrer  admits  not  only  those  facts  which  are 
expressly  alleged  in  the  complaint,  but  everything  which  can 
be  implied  by  fair  and  reasonable  intendment  from  its  allega- 
tions {Marie  v.  Garrison^  83  N.  Y.  14,  23)  we  are  to  inquire 
whether  the  complaint,  regarded  from  the  standpoint  of  this 
rule,  can  be  said  to  show  any  right  to  relief  either  in  law  or  in 
equity. 

The  complaint  alleges  that  the  Franklin  Mills  Co.,  one  of 
the  defendants,  was  engaged  in  a  general  milling  business  and 
in  the  manufacture  and  sale  of  flour ;  that  before  the  com> 
mencement  of  the  action,  without  the  knowledge  or  consent 
of  plaintiff,  defendants,  knowing  that  they  had  no  right  or 
authority  so  to  do,  had  obtained,  made,  printed,  sold  and  cir- 
culated about  25,000  lithographic  prints,  photographs  and 
likenesses  of  plaintiff,  made  in  a  manner  particularly  set  up 
in  the  complaint ;  that  upon  the  paper  upon  which  the  like- 
nesses were  printed  and  above  the  portrait  there  were  prints, 
in  large,  plain  letters,  the  words,  "Flour  of  the  Family,"  and 
below  the  portrait  in  large  capital  letters,  "Franklin  Mills 
Flour,"  and  in  the  lower  right-hand  corner  in  smaller  capital 
letters,  "  Rochester  Folding  Box  Co.,  Rochester,  N.  Y.; " 
that  upon  the  same  sheet  were  othel*  advertisements  of  th^ 
flour  of  the  Franklin  Mills  Co. ;  that  those  26,000  likenesses 
of  the  plaintiff  thus  ornamented  have  been  conspicuously 
posted  and  displayed  in  stores,  warehouses,  saloons  and  other 
public  places  ;  that  they  have  been  recognized  by  friends  of 
the  plaintiff  and  other  people  with  the  result  that  plaintiff 
has  been  greatly  humiliated  by  the  scoffs  and  jeers  of  per- 
sons who  have  recognized  her  face  and  picture  on  this  adver- 
tisement and  her  good  name  has  been  attacked,  causing  her 
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great  distress  and  saffering  both  in  body  and  mind;  that 
she  was  made  sick  and  suffered  a  severe  nervous  shock,  was 
confined  to  her  bed  and  compelled  to  employ  a  physician, 
becaase  of  these  facts;  that  defendants  had  continued  to 
print,  make,  use,  sell  and  circulate  the  said  lithographs,  and 
that  by  reason  of  the  foregoing  facts  plaintiff  had  suffered 
damages  in  the  sum  of  $15,000.  The  complaint  prays  that 
defendants  be  enjoined  from  making,  printing,  publishing, 
circulating  or  using  in  any  manner  any  likenesses  of  plaintiff 
in  any  form  whatever,  for  further  relief  (which  it  is  not 
necessary  to  consider  here)  and  for  damages. 

It  will  be  observed  that  there  is  no  complaint  made  that 
plaintiff  was  libeled  by  this  publication  of  her  portrait.  The 
likeness  is  said  to  be  a  very  good  one,  and  one  that  her  friends 
and  acquaintances  were  able  to  recognize  ;  indeed,  her  griev- 
ance is  that  a  good  portrait  of  her,  and,  therefore,  one  easily 
recognized,  has  been  used  to  attract  attention  toward  the  paper 
upon  which  defendant  mill  company's  advertisements  appear. 
Such  publicity,  which  some  find  agreeable,  is  to  plaintiff  very 
distasteful,  and  thus,  because  of  defendants'  impertinence  in 
using  her  picture  without  her  consent  for  their  own  business 
purposes,  she  has  been  caused  to  suffer  mental  distress  where 
others  would  have  appreciated  the  compliment  to  their  beauty 
implied  in  the  selection  of  the  picture  for  sucli  purposes ;  but 
as  it  is  distasteful  to  her,  she  seeks  the  aid  of  the  courts  to 
enjoin  a  further  circulation  of  the  lithographic  prints  contain- 
ing her  portrait  made  as  alleged  in  the  complaint,  and  as  an 
incident  thereto,  to  reimburse  her  for  the  damages  to  her  feel- 
ings, which  the  complaint  fixes  at  the  sum  of  $15,000. 

There  is  no  precedent  for  such  an  action  to  be  found  in  the 
decisions  of  this  court ;  indeed  the  learned  judge  who  wrote 
the  very  able  and  interesting  opinion  in  the  Appellate  Division 
said,  while  upon  the  threshold  of  the  discussion  of  the  ques- 
tion :  ^'  It  may  be  said  in  the  first  place  that  the  theory  upon 
which  this  action  is  predicated  is  new,  at  least  in  instance  if 
not  in  principle,  and  that  few  precedents  can  be  found  to  sus- 
tain the  claim  made  by  the  plaintiff,  if  indeed  it  can  be  said 
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that  there  are  any  authoritative  cases  establishing  her  right  to 
recover  in  this  action."  Nevertheless,  that  court  reached  the 
conclusion  that  plaintiff  had  a  good  cause  of  action  against 
defendants,  in  that  defendants  had  invaded  what  is  called  a 
"  right  of  privacy  "  —  in  other  words,  the  right  to  be  let  alone. 
Mention  of  such  a  right  is  not  to  be  found  in  Blackstone, 
Kent  or  any  other  of  the  great  commentators  upon  the  law, 
nor  so  far  as  the  learning  of  counsel  or  the  courts  in  this  case 
have  been  able  to  discover,  does  its  existence  seem  to  have 
been  asserted  prior  to  about  the  year  1890,  when  it  was  pre- 
sented with  attractiveness  and  no  inconsiderable  ability  in  the 
Harvard  Law  Eeview  (Vol.  IV,  page  193)  in  an  article  entitled, 
"  The  Right  of  Privacy." 

The  so-called  right  of  privacy  is,  as  the  phrase  suggests, 
founded  upon  the  claim  that  a  man  has  the  right  to  pass 
through  this  world,  if  he  wills,  without  having  his  picture 
published,  his  business  enterprises  discussed,  his  successful 
experiments  written  up  for  the  benefit  of  others,  or  his  eccen- 
tricities commented  upon  either  in  handbills,  circulars,  cata- 
logues, periodicals  or  newspapers,  and,  necessarily,  that  the 
things  which  may  not  be  written  and  published  of  him  must 
not  be  spoken  of  him  by  his  neighbors,  whether  the  comment 
be  favorable  or  otherwise.  While  most  persons  would  much 
prefer  to  have  a  good  likeness  of  themselves  appear  in  a 
responsible  periodical  or  leading  newspaper  rather  than  upon 
an  advertising  card  or  sheet,  the  doctrine  which  the  courts  are 
asked  to  create  for  this  case  would  apply  as  well  to  the  one 
publication  as  to  the  other,  for  the  principle  which  a  court  of 
equity  is  asked  to  assert  in  support  of  a  recovery  in  this  action 
is  that  the  right  of  privacy  exists  and  is  enforceable  in  equity, 
and  that  the  publication  of  that  which  purports  to  be  a  por- 
trait of  another  person,  even  if  obtained  upon  the  street  by  an 
impertinent  individual  with  a  camera,  will  be  restrained  in 
equity  on  the  ground  that  an  individual  has  the  right  to  pre- 
vent his  features  from  becoming  known  to  those  outside  of  his 
circle  of  friends  and  acquaintances. 

If  such  a  principle  be  incorporated  into  the  body  of  the 
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law  through  the  instrumentality  of  a  court  of  equity,  the 
attempts  to  logically  apply  the  principle  will  necessarily 
result,  not  only  in  a  vast  amount  of  litigation,  but  in  litigation 
bordering  upon  the  absurd,  for  the  right  of  privacy,  once 
established  as  a  legal  doctrine,  cannot  be  confined  to  the 
restraint  of  the  publication  of  a  likeness  but  must  necessarily 
embrace  as  well  the  publication  of  a  word-picture,  a  comment 
upon  one's  looks,  conduct,  domestic  relations  or  habits.  And 
were  the  right  of  privacy  once  legally  asserted  it  would  neces- 
sarily be  held  to  include  the  same  things  if  spoken  instead  of 
printed,  for  one,  as  well  as  the  other,  invades  the  right  to  be 
absolutely  let  alone.  An  insult  would  certainly  be  in  violation 
of  such  a  right  and  with  many  persons  would  more  seriously 
wound  the  feelings  than  would  the  publication  of  their  picture. 
And  so  we  might  add  to  the  list  of  things  that  are  spoken  and 
done  day  by  day  which  seriously  offend  the  sensibilities  of 
good  people  to  which  the  principle  which  the  plaintiff  seeks 
to  have  iml>edded  in  the  doctrine  of  the  law  would  seem  to 
apply.  I  have  gone  only  far  enough  to  barely  suggest  the 
vast  field  of  litigation  which  would  necessarily  be  opened  up 
should  this  court  hold  that  privacy  exists  as  a  legal  right 
enforceable  in  equity  by  injunction,  and  by  damages  where 
they  seem  necessary  to  give  complete  relief. 

The  legislative  body  could  very  well  interfere  and  arbitrarily 
provide  that  no  one  should  be  permitted  for  his  own  selfish 
purpose  to  use  the  picture  or  the  name  of  another  for  advertis- 
ing purposes  without  his  consent.  In  such,  event  no  embar- 
rassment would  result  to  the  general  body  of  the  law,  for 
the  rule  would  be  applicable  only  to  cases  provided  for  by 
the  statute.  The  courts,  however,  being  without  authority  to 
legislate,  are  required  to  decide  cases  upon  principle,  and  so 
are  necessarily  embarrassed  by  precedents  created  by  an 
extreme,  and,  therefore,  unjustifiable  application  of  an  old 
principle. 

The  court  below  properly  said  that  "  while  it  may  be  true 
that  the  fact  that  no  precedent  can  be  found  to  sustain  an 
action  in  any  given  case,  is  cogent  evidence  that  a  principle 
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does  not  exist  upon  which  the  right  may  be  based,  it  is  not 
the  rule  that  tiie  want  of  a  precedent  is  a  sufficient  reason  for 
turning  the  plaintiff  out  of  court,"  provided  —  I  think  should 
be  added  —  there  can  be  found  a  clear  and  unequivocal  prin- 
ciple of  the  common  law  which  either  directly  or  mediately 
governs  it  or  which  by  analogy  or  parity  of  reasoning  ought 
to  govern  it. 

It  is  undoubtedly  true  that  in  the  early  days  of  chancery 
jurisdiction  in  England  the  chancellors  were  accustomed  to 
deliver  their  judgments  without  regard  to  principles  or  prece- 
dents and  in  that  way  the  process  of  building  up  the  system 
of  equity  went  on,  the  chancellor  disregarding  absolutely 
many  established  principles  of  the  common  law.  "In  no 
other  way,"  says  Pomeroy,  "  could  the  system  of  equity  juris- 
prudence have  been  commenced  and  continued  so  as  to  arrive 
at  its  present  proportions."  (Pomeroy's  Eq.  Jur.  §  48.)  In 
their  work  the  chancellors  were  guided  not  only  by  what  they 
regarded  as  the  eternal  principles  of  absolute  right,  but  also  by 
their  individual  consciences,  but  after  a  time  when  "  the  period 
of  infancy  was  passed  and  an  orderly  system  of  equitable  prin- 
ciples, doctrines  and  rules  began  to  be  developed  out  of  the 
increasing  mass  of  precedents,  this  theory  of  a  personal  con- 
science was  abandoned ;  and  *  the  conscience,'  which  is  an 
element  of  the  equitable  jurisdiction,  came  to  be  regarded, 
and  has  so  continued  to  the  present  day,  as  a  metaphorical 
term,  designating  the  common  standard  of  civil  right  and 
expediency  combined,  based  upon  general  principles  and 
limited  by  established  doctrines  to  which  the  court  appeals^ 
and  by  which  it  tests  the  conduct  and  rights  of  suitors  —  a 
juridical  and  not  a  personal  conscience."  (Pomeroy's  Eq. 
Jur.  §  57.) 

The  importance  of  observing  the  spirit  of  this  rule  cannot 
be  overestimated,  for,  while  justice  in  a  given  case  may  be 
worked  out  by  a  decision  of  the  court  according  to  the  notions 
of  right  which  govern  the  individual  judge  or  body  of  jadges 
comprising  the  court,  the  mischief  which  will  finally  result 
may  be  almost  incalculable  under  our  system  which  makes  a 
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decision  in  one  ease  a  precedent  for  decisions  in  all  future 
cases  which  are  akin  to  it  in  the  essential  facts. 

So  in  a  case  like  the  one  before  us,  which  is  concededly  new 
to  thi6  court,  it  is  important  that  the  court  should  have  in 
mind  the  effect  upon  future  litigation  and  upon  the  develop- 
ment of  the  law  which  would  necessarily  result  from  a  step 
so  far  outside  of  the  l)eaten  paths  of  both  common  law  and 
equity,  assuming  —  what  I  shall  attempt  to  show  in  a  moment 
—  that  the  right  of  privacy  as  a  legal  doctrine  enforceal>le 
in  equity  has  not,  down  to  this  time,  been  established  by 
decisions. 

The  history  of  the  phrase  "  right  of  privacy  "  in  this  coun- 
try seems  to  have  begun  in  1890  in  a  clever  article  in  the  Har- 
vard Law  Review  —  already  referred  to  —  in  which  a  numl)er 
of  English  cases  were  analyzed,  and,  reasoning  by  analogy, 
the  conclusion  was  reached  that  —  notwithstanding  the  una- 
nimity of  the  courts  in  resting  their  decisions  upoai  property 
rights  in  cases  where  publication  is  prevented  by  injunction  — 
in  reality  such  prevention  was  due  to  the  necessity  of  afford- 
ing protection  to  thoughts  and  sentiments  expressed  through 
the  medium  of  writing,  printing  and  the  arts,  which  is  like 
the  right  not  to  be  assaulted  or  beaten  ;  in  other  words,  tliat 
the  principle,  actually  involved  though  not  always  appreci- 
ated, was  that  of  an  inviolate  personality,  not  that  of  private 
property. 

This  article  brought  forth  a  reply  from  the  Northwestern 
Review  (Vol.  Ill,  page  1)  urging  that  equity  has  no  concern 
with  the  feelincrs  of  an  individual  or  with  considerations  of 
moral  fitness,  except  as  the  inconvenience  or  discomfort  which 
the  person  may  suffer  is  connected  with  the  possession  or 
enjoyment  of  property,  and  that  the  English  authorities  cited 
are  consistent  with  such  view.  Those  authorities  are  now  to 
be  examined  in  order  that  we  may  see  whether  they  were 
intended  to  and  did  mark  a  departure  from  the  established 
rule  which  had  been  enforced  f cTT  generations  ;  or,  on  the  other 
hand,  are  entirelv  consistent  with  it. 

The  first  ease  is  Prinoe  Alhert  v.  Strange  (1  Maen.  &  G. 
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25  ;  2  De  G.  &  S.  652).  The  queen  and  the  prince,  having 
made  etchings  and  drawings  for  their  own  amusement,  decided 
to  have  copies  struck  off  from  tlie  etched  plates  for  presenta- 
tion to  friends  and  for  their  own  use.  The  workman  employed, 
however,  printed  some  copies  on  Ins  own  account,  which  after- 
wards came  into  the  hands  of  Strange,  who  purposed  exhibiting 
them,  and  published  a  descriptive  catalogue.  Prince  Albert 
applied  for  an  injunction  as  to  both  exhibition  and  catalogue, 
and  the  vice-chancellor  granted  it,  restraining  defendant  from 
publishing  "at  least  by  printing  or  writing,  thoxujh  not  by 
copy  or  resemhiance^^^  a  description  of  the  etchings.  An 
examination  of  the  opinion  of  the  vice-chancellor  discloses 
that  he  found  two  reasons  for  granting  the  injunction,  namely, 
that  the  property  rights  of  Prince  Albert  had  been  infringed, 
and  that  there  was  a  breach  of  trust  bv  the  workman  in  retain- 
ing  some  impressions  for  himself.  The  opinion  contained  no 
hint  whatever  of  a  right  of  privacy  separate  and  distinct  from 
the  right  of  property. 

Pollard  V,  Photographic  Co,  (L.  R.  40  Ch.  Div.  345)  is  cer- 
tainly not  an  authority  for  granting  an  injunction  on  the  ground 
of  threatened  injury  to  the  feelings,  although  it  is  true,  as  stated 
in  the  opinion  of  the  Appellate  Division,  that  the  court  did 
say  in  the  course  of  the  discussion  that  the  right  to  grant  an 
injunction  does  not  depend  upon  the  existence  of  property; 
but  the  decision  was,  in  fact,  placed  upon  the  ground  that 
there  was  a  breach  of  an  implied  contract.  The  facts,  briefly 
stated,  were  that  a  photographer  had  been  applied  to  by  a 
woman  to  take  her  photograph,  she  ordering  a  certain  num- 
ber of  copies,  as  is  usual  in  such  cases.  The  photographer 
made  copies  for  himself  and  undertook  to  exhibit  them,  and 
also  sold  copies  to  a  stationer,  who  used  them  as  Christmas 
cards.  Their  action  was  restrained  by  the  court  on  the  ground 
that  there  was  an  imjilied  contract  not  to  use  the  negative  for 
any  other  purpose  than  to  supply  the  sitter  with  copies  of  it 
for  a  price.  During  the  argument  of  j)laintiff's  counsel,  the 
court  asked  this  question :  "  Do  yon  dispute  that  if  the  nega- 
tive likeness  were  taken  on  the  sly,  the  person  who  took  it 
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might  exhibit  copies  ? "  Counsel  replied  :  "  In  that  case  there 
would  be  no  consideration  to  support  a  contract." 

In  Gee  v.  Pritchanl  (2  Swanst.  402)  B  attempted  to  print  a 
private  letter  written  him  by  A,  and  he  was  restrained  on  the 
ground  that  the  property  of  that  private  letter  remained  in  A, 
B  having  it  only  for  the  qualified  j^urpose  for  which  it  was 
sent  to  him,  the  basis  of  the  decision,  therefore,  being  the 
idea  of  plaintiff's  property  in  the  thing  published,  as  being 
the  product  of  his  mind,  written  by  him  and  put  into  the 
hands  of  B  for  a  limited  j^urpose  only. 

The  same  judge,  Lord  Eldon,  also  granted  the  injunction 
in  Abernathy  v.  Ijutchhison  (3  L.  J.  Ch.  209)  restraining  the 
publication  in  the  "  Lancet "  of  lectures  delivered  at  a  hospi- 
tal by  the  plaintiff.  The  court  expressed  a  doubt  in  that  case 
whether  there  could  be  j)roperty  in  lectures  which  had  not 
been  reduced  to  writing,  but  granted  the  injunction  on  the 
ground  that  it  was  a  breach  of  confidence  on  the  part  of  a 
pupil  who  was  admitted  to  hear  the  lectures  to  publish  them, 
inasmuch  as  they  were  delivered  for  the  information  of  the 
pupils  and  not  for  sale  and  protit  by  them. 

Mayhall  v.  lligbey  (1  H.  &  C.  188)  was  also  a  case  where 
an  injunction  was  granted  and  nominal  damages  awarded  on 
the  ground  that  plaintiff  had  a  property  right  in  certain 
photographic  negatives  which  he  had  loaned  to  a  person  who, 
subsequently,  became  insolvent  and  whose  assignee,  without 
right,  sold  them  to  defendant  who  printed  copies  from  them 
which  he  published  and  sold. 

In  Duke  of  Queensherry  v.  Skebbeare  (2  Eden,  329)  the 
Earl  of  Clarendon  delivered  to  one  Gwynne  an  original  manu- 
script of  his  father's, "  Lord  Clarendon's  History."  Gwynne's 
administrator  afterwards  sold  it  to  Shebbeare,  and  the  court., 
upon  the  application  of  the  personal  representatives  of  Lord 
Clarendon,  restrained  its  publication  on  the  ground  that  they 
had  a  property  right  in  the  manuscript  which  it  was  not 
intended  that  Gwynne  should  have  the  benefit  of  by  multi- 
plying the  number  of  copies  in  print  for  profit. 

In  not  one  of  these  cases,  therefore,  was  it  the  basis  of  the 
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decision  that  the  defendant  con  Id  be  restrained  from  perform- 
ing the  act  he  was  doing  or  threatening  to  do  on  the  ground 
tliat  the  feelings  of  the  plaintiff  would  be  thereby  injured ; 
but,  on  the  contrary,  each  decision  was  rested  either  upon  the 
ground  of  breach  of  trust  or  that  plaintiff  had  a  property 
right  in  the  subject  of  litigation  wlilch  the  court  could 
protect. 

A  more  recent  English  case,  decided  in  1S98,  is  more  nearly 
in  point  and  negatives  the  contention  that  plaintiff  may 
restrain  an  unautliorized  publication  which  is  offensive  to  him 
—  namely,  Dockrell  v.  DougaU  (78  L.  T.  R.  840).  In  that 
case  defendant,  the  owner  of  a  medicine  called  ''Sallyco," 
published  the  following  substantially  true  but  unauthorized 
statement  about  plaintiff :  "  Dr.  Morgan  Dockrell,  physician 
to  St.  John's  Hospital,  London,  is  prescribing  Sallyco  as  an 
habitual  drink.  Dr.  Dockrell  says  nothing  has  done  his  gout 
so  much  good."  In  the  course  of  the  opinion  the  court  said, 
in  effect,  that  plaintiff  claimed  to  be  entitlecf  to  an  injunction 
restraining  defendant  from  using  plaintiff's  name  in  his  adver- 
tisements on  the  ground  that  an  injunction  should  be  granted 
in  every  such  case  wliere  it  can  be  shown  that  the  use  of  the 
plaintiff's  name  is  unauthorized  and  is  calculated  to  injure 
him  in  his  profession,  and  after  saying  that  he  did  not  think 
that  this  was  right,  he  stated  the  proper  rule  to  bo  that  "  In 
order  that  an  injunction  may  issue  to  restrain  a  defendant 
from  using  a  plaintiff's  name  the  use  of  it  must  be  such  as  to 
injure  the  plaintiff's  reputation  or  property."' 

Xone  of  the  other  English  cases  brought  to  our  attention 
are  claimed  to  have  a  direct  bearing  upon  this  question,  and  it 
seems  to  us  very  clear  that  they  do  not  in  anywise  support 
the  position  of  plaintiff. 

The  case  that  seems  to  have  been  more  relied  upon  than 
any  other  by  the  learned  Appellate  Division  in  reaching  the 
conclusion  that  the  complaint  in  this  case  states  a  cause  of 
action,  is  Schuyler  v.  Curtis  (147  N.  Y.  434).  In  that  case 
certain  persons  attempted  to  erect  a  statue  or  bust  of  a  woman 
no  longer  living,  and  one  of  her  relatives  commenced  an  action 
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in  equity  to  restrain  such  erection,  alleging  that  his  feelings  and 
the  feelings  of  other  relatives  of  deceased  would  be  injured 
thereby,  At  Special  Term  an  injunction  was  granted  on  that 
ground.  (19  N.  Y.  Supp.  264.)  The  General  Term  affirmed 
the  decision.  (64  Hun,  694.)  This  court  reversed  the  judg- 
ment, Judge  Peckham  writing,  and  so  far  as  the  decision  is 
concerned,  therefore,  it  is  not  authority  for  the  existence  of  a 
right  of  privacy  which  entitles  a  party  to  restrain  another 
from  doing  an  act  which,  though  not  actionable  at  common 
law,  occasions  plaintifiE  mental  distress.  In  the  course  of  the 
argument,  however,  expressions  were  used  which  it  is  now 
claimed  indicate  that  the  court  recognized  the  existence  of 
such  a  right.  A  sufficient  answer  to  that  contention  is  to  be 
found  in  the  opinion  written  on  the  motion  for  reargument  in 
Colonial  City  Tt\  Co,  v.  Kingston  City  li.  R.  Co,  (154  N.  Y. 
493)  in  which  it  was  said  :  "  It  was  not  our  intention  to  decide 
any  case  but  the  one  before  us.  *  *  *  If,  as  sometimes 
happens,  broader  statements  were  made  by  way  of  argument 
or  otherwise  than  were  essential  to  the  decision  of  the  ques- 
tions presented,  they  are  the  dicta  of  the  writer  of  the  opinion 
and  not  the  decision  of  the  court.  A  judicial  opinion,  like 
evidence,  is  only  binding  so  far  as  it  is  relevant,  and  when  it 
wanders  from  the  point  at  issue  it  no  longer  has  force  as  an 
official  utterance."  The  question  up  for  decision  in  the  Schuy- 
ler case  was  whether  the  relatives  could  restrain  the  threatened 
action  of  defendants,  and  not  whether  Mrs.  Schuyler  could 
have  restrained  it  had  she  been  living.  The  latter  question 
not  being  before  the  court  it  was  not  called  upon  to  decide  it, 
and,  as  we  read  the  opinion,  there  is  no  expression  in  it  which 
indicates  an  intention  either  to  decide  it  or  to  seriously  con- 
sider it,  but  rather,  it  proceeds  upon  the  assumption  that  if 
such  a  right  did  exist  in  Mrs.  Schuyler,  her  relatives  did  not 
succeed  to  it  upon  her  death ;  all  of  which  will  sufficiently 
appear  from  the  following  extracts  from  the  opinion  : 

^^  This  action  is  of  a  nature  somewhat  unusual  and  depend- 
ent for  its  support  upon  the  application  of  certain  principles 
which  are  themselves  not  very  clearly  defined  or  their  bound- 
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aries  very  well  recognized  or  plainly  laid  down.  Briefly 
described,  tlie  action  is  fonnded  npon  the  alleged  violation  of 
what  is  termed  tfie  right  of  privacy ^ 

'^  It  is  not  necessary,  however,  to  the  view  which  we  take 
of  this  case,  to  lay  down  precise  and  accurate  rules  which 
shall  apply  to  all  cases  touching  upon  this  alleged  rhghiP 

"  For  the  purposes  we  have  in  view,  it  is  unnecessary  to 
wholly  deny  the  existence  of  the  right  of  pi^ivacy  to  whicli 
the  plaintiff  appeals  as  the  foundation  of  his  cause  of  action.'^ 

"  While  not  assuming  to  decide  what  this  right  of  privacy 
is  in  all  cases,  we  are  quite  clear  that  such  a  right  would  not 
be  violated  by  the  proposed  action  of  the  defendants." 

There  are  two  other  cases  in  this  state  bearing  upon  this 
question :  Marks  v.  Jaffa  (26  N.  Y.  Supp.  908),  decided  at 
Special  Term,  and  Murray  v.  Gast  Lithographic  <&  Engrav- 
ing Co.  (8  Misc.  Rep.  36)  decided  at  an  Equity  Term  of  the 
Court  of  Common  Pleas  at  New  York.  In  the  first  case  the 
relief  prayed  for  was  granted  upon  the  authority  of  the  decis- 
ion of  the  General  Term  in  the  Schuyler  case,  which  was  sub- 
sequently revei-sed  in  this  court.  In  the  Murray  case,  in  a 
well-reasoned  opinion  by  Judge  Bischoff,  it  is  held  that  a 
parent  cannot  maintain  an  action  to  enjoin  an  unauthorized 
publication  of  the  portrait  of  an  infant  child,  and  for  damages 
for  injuries  to  his  sensibilities  caused  by  the  invasion  of  his 
child's  privacy,  because  "  the  law  takes  no  cognizance  of  a 
sentimental  injury,  independent  of  a  wrong  to  person  or  prop- 
erty." In  the  course  of  his  opinion  he  quotes  from  the  opinion 
of  Lumpkin,  J.,  in  Chapman  v.  West  U,  T.  Co,  (88  Ga.  763) 
as  follows :  "  The  law  protects  tlie  person  and  the  purse.  The 
person  includes  the  reputation.  The  body,  reputation  and 
property  of  the  citizen  are  not  to  be  invaded  without  respon- 
sibility in  damages  to  the  suflFerer.  But,  outside  these  pro- 
tected spheres,  the  law  does  not  yet  attempt  to  guard  the 
peace  of  mind,  the  feelings  or  the  happiness  of  everyone  by 
giving  recovery  of  damages  for  mental  anguish  produced  by 
more  negligence.  There  is  no  right,  capable  of  enforcement 
by  process  of  law,  to  possess  or  maintain,  \vithout  disturb- 
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ance,  any  particular  condition  of  feeling.  The  law  leaves 
feeling  to  be  helped  and  vindicated  by  the  tremendous  force 
of  sympathy.  The  temperaments  of  individuals  are  various 
and  variable,  and  the  imagination  exerts  a  powerf  u]  and  incal- 
culable influence  in  injuries  of  this  kind.  There  are  many 
moral  obligations  too  delicate  and  subtle  to  be  enforced  in  tlie 
rude  way  of  giving  money  compensation  for  their  violation. 
Perhaps  the  feelings  find  as  full  protection  as  it  is  possible  to 
give  in  moral  law  and  a  responsive  public  opinion.  The  civil 
law  is  a  practical  business  system,  dealing  with  wliat  is 
tangible,  ^nd  does  not  undertake  to  redress  psychological 
injuries." 

Outside  of  this  jurisdiction  the  question  seems  to  have  been 
presented  in  two  other  cases  in  this  country :  Corliss  v.  ^. 
TF.  Walker  Co,  (57  Fed.  Rep.  434 ;  64  Fed.  Rep.  280)  and 
Atkinson  v.  Dokerty  (121  Mich.  372).  The  Corliss  case  was 
an  action  in  equity  to  restrain  the  publication  of  the  biograpliy 
and  picture  of  Mr.  Corliss.  It  was  based  upon  an  alleged 
invasion  of  the  right  of  privacy.  The  court  denied  the 
injunction  as  to  the  publication  of  the  biogmphy  but  granted 
it  as  to  the  use  of  certain  plates  from  which  the  defendant 
was  to  make  a  picture  of  Mr.  Corliss,  upon  the  ground  that 
they  had  been  obtained  upon  conditions  which  defendant  had 
not  complied  with.  In  tlie  course  of  the  opinion  the  court 
said :  "  Under  our  laws  one  can  speak  and  publish  what  he 
desires,  provided  he  commit  no  offense  against  public  morals 
or  private  reputation.  *  *  *  There  is  another  objection 
which  meets  us  at  the  threshold  of  this  case.  The  subject- 
matter  of  the  jurisdiction  of  a  court  of  equity  is  civil 
property,  and  injury  to  property,  whether  actual  or  prospective 
is  the  foundation  on  which  its  jurisdiction  rests.  {Re  Sawyer^ 
124  U.  S.  200,  210 ;  Kerr.  Inj.  [2d  ed.]  p.  1.)  It  follows  from 
this  principle  that  a  court  of  equity  has  no  power  to  restrain 
a  libelous  publication."  Both  the  opinion  and  the  decision  nec- 
essarily negative  the  existence  of  an  actionable  right  of  privacy ; 
but  subsequently  upon  a  motion  to  dissolve  the  injunction, 
which  was  granted  upon  the  ground  that  Mr.  Corliss  was  a 
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public  character,  and  hence  the  publishers  were  entitled  to 
use  his  picture,  the  learned  court  expressed  the  opinion  that  a 
private  individual  lias  the  right  to  be  protected  from  the  pub- 
lication of  liis  portrait  in  any  form.  Now,  while  this  sugges- 
tion was  obiter,  it  merits  discussion,  and  an  examination  of 
that  which  it  promulgates  as  doctrine  discloses  what  we  deem 
a  fatal  objection  to  the  establishment  of  a  rule  of  privacy. 
The  learned  judge  says :  "  I  believe  the  law  to  be  that  a  pri- 
vate individual  has  a  aright  to  be  protected  in  the  representa- 
tion of  his  portrait  in  any  form ;  that  this  is  a  property  as 
well  as  a  personal  right,  and  that  it  belongs  to  the  same  class  of 
rights  which  forbids  the  reproduction  of  a  private  manuscript 
or  painting,  or  the  publication  of  private  letters,  or  of  oral 
lectures  delivered  by  a  teacher  to  his  class,  or  the  revelation 
of  the  contents  of  a  merchant's  book  by  a  clerk.  ♦  *  ♦ 
But,  while  the  right  of  a  private  individual  to  prohibit  the 
reproduction  of  his  picture  or  photograph  should  be  recog- 
nized and  enforced,  this  right  may  be  surrendered  or  dedicated 
to  the  public  by  the  act  of  the  individual,  just  the  same  as  a 
private  manuscript,  book  or  painting  becomes  (when  not  pro- 
tected by  copyright)  public  property  by  the  act  of  publication. 
The  distinction  in  the  case  of  a  picture  or  photograph  lies,  it 
seems  to  me,  between  public  and  private  characters.  A  pri- 
vate individual  should  be  protected  against  the  publication  of 
any  portrait  of  himself,  but  where  an  individual  becomes  a 
public  character  the  case  is  different.  A  statesman,  author, 
artist  or  inventor,  who  asks  for  and  desires  public  recog- 
nition, may  be  said  to  have  surrendered  his  right  to  the 
public."  This  distinction  between  public  and  private  char- 
acters cannot  possibly  be  drawn.  On  what  principle  does 
an  author  or  artist  forfeit  his  right  of  privacy  and  a 
great  orator,  a  great  preacher,  or  a  great  advocate  retain 
his?  Who  can  draw  a  line  of  demarcation  between  pub- 
lic characters  and  private  characters,  let  that  line  be  as 
wavering  and  irregular  as  you  please  ?  In  the  very  case 
then  before  the  judge,  what  had  Mr.  Corliss  done  by  which 
lie  surrendered  his  right  of  privacy  ?     In  what  respect  did  he 
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l)y  liis  inventions  **ask  for  and  desire  pnblic  recognition"  any 
more  than  a  banker  or  merchant  who  prosecutes  his  calling? 
Or  18  the  riglit  of  privacy  the  possession  of  mediocrity  alone, 
which  a  person  forfeits  by  giving  rein  to  his  ability,  spurs  to 
his  industry  or  grandeur  to  his  character?  A  lady  may  pass 
her  life  in  domestic  privacy  when,  l)y  some  act  of  heroism  or 
self-sacrifice,  her  name  and  fame  fill  the  public  ear.  Is  she  to 
forfeit  by  her  good  deed  the  right  of  privacy  she  previously 
possessed  ?  These  considerations  suggest  the  answer  we  would 
make  to  the  position  of  the  learned  judge  and  at  the  same  time 
serve  to  make  more  clear  what  we  have  elsewhere  attempted 
to  point  out,  namely,  the  absolute  impossibility  of  dealing  with 
this  subject  save  by  legislative  enactment,  by  which  may  be 
drawn  arbitrary  distinctions  which  no  court  should  promulgate 
as  a  part  of  general  jurisprudence. 

Atkinson  v.  Doherty  was  a  suit  in  equity  brought  by  the 
widow  of  Colonel  John  Atkinson,  a  well-known  lawyer  in 
Detroit,  to  enjoin  the  defendant,  a  cigar  manufacturer,  from 
using  the  name  and  portrait  of  Colonel  Atkinson  upon 
boxes  of  cigars  manufactured  by  defendant.  The  suit  was 
dismissed  by  the  Circuit  Court,  and  its  decree  was  unani- 
mously affirmed  by  the  Supreme  Court.  The  case  quite 
closely  resembles  the  Schuyler  case,  which  was  brought  to  the 
attention  of  that  court,  and  in  the  course  of  the  opinion  the 
contention  that  the  Schuyler  case  intimated  the  existence  of  a 
right  of  privacy  was  met  as  follows  :  *'  We  think  it  should  not 
be  considered  as  containing  a  dictum  even  in  support  of  the 
doctrine  contended  for."  The  method  adopted  by  the  court 
in  the  Atkinson  case  in  treating  the  question  was  different 
from  that  employed  by  this  court  in  the  Schuyler  case,  how- 
ever, for  the  opinion  proceeds  to  a  review  of  the  authorities 
upon  which  the  right  of  privacy  is  said  to  rest,  reaching  the 
conclusion  that  all  of  the  authorities  which  are  entitled  to 
respect  are  based  upon  property  or  contract  rights,  and  hence 
''  that  Colonel  Atkinson  would  hiniself  be  remediless  were  he 
alive,  and  the  same  is  true  of  his  friends  who  survive."  The 
opinion  concludes  as  follows :    "  This  law  of  privacy  seems  to 
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have  gained  a  foothold  at  one  time  in  tlie  history  of  our  jurispru- 
dence —  not  by  that  name,  it  is  true  — but  in  efifect.  It  is  evi- 
denced by  the  old  maxim, '  the  greater  tlie  truth  the  greater  the 
libel,'  and  the  result  has  been  the  emphatic  expression  of  public 
disapproval,  by  the  emancipation  of  the  press  and  the  establish- 
ment of  freedom  of  speech,  and  the  abolition  in  most  of  the 
states  of  the  maxim  quoted  by  constitutional  provisions.  The 
limitations  upon  the  exercise  of  these  rights  being  the  law  of 
slander  and  libel,  whereby  the  publication  of  an  untruth  that 
can  be  presumed  or  shown  to  the  satisfaction,  not  of  the  plain- 
tiff, but  of  others  (/.  ^.,  an  impartial  jury),  to  be  injurious,  not 
alone  to  the  feelings,  but  to  the  reputation,  is  actionable. 
Should  it  be  thought  that  it  is  a  hard  rule  that  is  applied  in 
this  case,  it  is  only  necessary  to  call  attention  to  the  fact  that 
a  ready  remedy  is  to  be  found  in  legislation.  We  are  not 
satisfied,  however,  that  the  rale  is  a  hard  one,  and  tliink  that 
the  concensus  of  opinion  must  be  that  the  complainants  con- 
tend for  a  much  harder  one.  The  law  does  not  remedy  all 
evils.  It  cannot,  in  the  nature  of  things ;  and  deliberation 
may  well  be  used  in  considering  the  propriety  of  an  innova- 
tion sucli  as  this  case  suffgests.     We  do  not  wish  to  be  under- 

CO 

stood  as  belittling  the  complaint.  We  have  no  reason  to 
doubt  the  feeling  of  annoyance  alleged.  Indeed,  we  SN^npa- 
thize  with  it,  and  marvel  at  the  impertinence  which  does  not 
respect  it.  We  can  only  say  tliat  it  is  one  of  the  ills  that 
under  the  law  cannot  be  redressed." 

An  examination  of  the  authorities  leads  us  to  the  conclusion 
that  the  so-called  "  right  of  privacy  "  has  not  as  yet  found  an 
abiding  place  in  our  jurisprudence,  and,  as  we  view  it,  the 
doctrine  cannot  now  be  incorporated  without  doing  violence 
to  settled  principles  of  law  by  which  the  profession  and  the 
public  have  long  been  guided. 

I  do  not  say  that,  even  under  the  existing  law,  in  every 
case  of  the  character  of  the  one  before  us,  or  indeed  in  this 
case,  a  party  whose  likeness  is  circulated  against  his  will  is 
without  remedy.  By  section  245  of  the  Penal  Code  any 
malicious  publication  by  picture,  effigy  or  sign  which  exposes 
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a  person  to  contempt,  ridicule  or  obloquy  is  a  libel,  and  it 
would  constitute  such  at  common  law.  Malicious  in  this 
definition  means  simply  intentional  and  willful.  There  are 
many  articles,  especially  of  medicine,  whose  character  is  such 
that  using  the  picture  of  a  person,  particularly  that  of  a 
woman,  in  connection  with  the  advertisement  of  tho§e  articles 
might  justly  be  found  by  a  jury  to  cast  ridicule  or  obloquy 
on  the  person  whose  picture  was  thus  published.  The  man- 
ner or  posture  in  which  the  person  is  portrayed  might  readily 
have  a  like  effect.  In  such  cases  both  a  civil  action  and  a 
criminal  prosecution  could  be  maintained.  But  there  is  no 
allegation  in  tlie  complaint  before  us  that  this  was  the  tendency 
of  the  publication  complained  of,  and  the  absence  of  such  an 
allegation  is  fatal  to  the  maintenance  of  the  action,  treating  it 
as  one  of  libel.  This  case  differs  from  an  action  brought  for 
libelous  words.  In  such  case  the  alleged  libel  is  stated  in  the 
complaint,  and  if  the  words  are  libelous  per  se  it  is  unneces- 
sary to  charge  thai  their  effect  exposes  the  plaintiff  to  dis- 
grace, ridicule  or  obloquy.  The  law  attributes  to  them  that 
result.  But  where  the  libel  is  a  picture  which  does  not  appear 
in  the  record,  to  make  it  libelous  there  must  be  a  proper  alle- 
gation as  to  its  character. 

The  judgment  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed  and  questions  certified  answered  in 
the  negative,  without  costs,  and  with  leave  to  the  plaintiff  to 
serve  an  amended  complaint  within  twenty  days,  also  with- 
out costs. 

Gray,  J.  (dissenting).  The  question  arises  on  the  defend- 
ants' demurrer  to  the  sufiiciency  of  the  complaint  to  state  a 
cause  of  action.  The  complaint  alleges  that,  without  the 
knowledge  of  the  plaintiff,  the  defendants,  "knowing  that 
they  had  no  right  or  authority  so  to  do,  had  obtained,  made, 
printed,  sold  and  circulated  about  25,000  lithographic  prints, 
photographs  or  likenesses  of  plaintiff,  for  the  purpose  of  pro- 
fit and  gain  to  themselves;"  that  upon  the  paper  upon  which 
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the  likeness  was  printed,  are  the  words  above  the  portrait,  in 
large,  plain  letters,  "  Flour  of  the  Family,''  and  below,  in 
large  capital  letters,  "  Franklin  Mills  Flour,"  and  in  the  lower 
right-hand  corner,  in  small  capital  letters,  are  the  words 
"Rochester  Folding  Box  Company;"  that  upon  the  same 
paper  are  the  advertisements  of  the  flour  of  the  Franklin 
Mills  Company  ;  that  these  25,000  likenesses  of  the  plaintiff 
thus  ornamented  have  been  "conspicuously  posted  and  dis- 
played in  stores,  warehouses  and  saloons,  throughout  the 
United  States  and  other  countries,  and  particularly  in  the 
vicinity  where  the  plaintiff  resides ;  "  that  the  result  has  been 
to  greatly  humiliate  her,  by  the  scoffs  and  jeers  of  pereons 
who  have  recognized  her  face  upon  these  advertisements,  and 
her  good  name  has  been  attacked  and  that,  because  of  these 
facts,  "  she  was  made  sick  and  suffered  a  severe  nervous  shock, 
was  confined  to  her  bed  and  was  compelled  to  employ  a 
physician."  The  plaintiff,  further,  alleges  that  the  defend- 
ants "  are  now  wrongfully  printing,  making,  using,  selling  and 
circulating  these  lithographs,"  and  that,  by  reason  of  these 
facts,  she  has  suffered  damages  in  the  sum  of  $15,000.  The 
relief  demanded  is  that  the  defendants  be  enjoined  from  mak- 
ing, printing,  publishing,  obtaining,  or  using,  in  any  manner, 
any  likeness  of  the  plaintiff  in  any  form  whatever.  The 
facts  contained  within  these  allegations  must  be  regarded  as 
admitted,  under  the  defendant's  demurrer ;  as  must  all  other 
facts  which  can  be  implied,  by  reasonable  and  fair  intendment. 
{Marie  v.  Garrison^  83  N.  Y.  14.)  These  defendants  stand 
before  the  court,  admitting  that  they  have  made,  published 
and  circulated,  without  the  knowledge  or  the  authority  of  the 
plaintiff,  25,000  lithographic  portraits  of  her,  for  the  purpose 
of  profit  and  gain  to  themselves ;  that  these  portraits  have 
been  conspicuously  posted  in  stores,  warehouses  and  saloons, 
in  the  vicinity  of  the  plaintiff's  residence  and  throughout  the 
United  States,  as  advertisements  of  their  goods;  that  the 
effect  has  been  to  humiliate  her  and  to  render  her  ill  and,  yet, 
claiming  that  she  makes  out  no  cause  of  action.      Thev  say 
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that  no  law  on  the  statute  books  gives  her  a  right  of  action 
and  that  her  right  to  privacy  is  not  an  actionable  right,  at  law 
or  in  equity. 

Our  consideration  of  the  question  thus  presented  has  not 
been  foreclosed  by  the  decision  in  SchuyUr  v.  Curtis^  (147  N. 
T..  434).  In  that  case,  it  appeared  that  the  defendants  were 
intending  to  make,  and  to  exhibit,  at  the  Columbian  Exposi- 
tion of  1893,  a  statue  of  Mrs.  Schuyler,  formerly  Miss  Mary 
M.  Hamilton  and  conspicuous  in  her  lifetime  for  her  philan- 
thropic work,  to  typify  "Woman  as  the  Philanthropist"  and, 
as  a  companion  piece,  a  statue  of  Miss  Susan  B.  Anttiony,  to 
typify  the  "Representative  Reformer."  Tlie  plaintiff,  in 
behalf  of  himself,  as  the  nephew  of  Mrs.  Schuyler,  and  of 
other  immediate  relatives,  sought  by  the  action  to  restrain 
them  from  carrying  out  their  intentions  as  to  tlie  statue  of 
Mrs.  Schuyler;  upon  the  grounds,  in  substance,  that  they 
were  proceeding  without  his  consent,  (whose  relationship  was 
conceded  to  be  such  as  to  warrant  such  an  action,  if  it  were 
maintainable  at  all),  or  that  of  the  other  immediate  members 
of  the  family ;  that  their  proceeding  was  disagreeable  to  him, 
because  it  would  have  been  disagreeable  and  obnoxious  to  his 
aunt,  if  living,  and  that  it  was  annoying  to  have  Mrs.  Schuy- 
ler's memory  associated  with  principles,  which  Miss  Susan  B. 
Anthony  typified  and  of  which  Mrs.  Schuyler  did  not  approve. 
His  right  to  maintain  the  action  was  denied  and  the  denial  was 
expressly  placed  upon  the  ground  that  he,  as  a  relative,  did 
not  represent  any  right  of  privacy  which  Mrs.  Schuyler 
possessed  in  her  lifetime  and  that,  whatever  her  right  had 
been,  in  that  respect,  it  died  with  her.  The  existence  of 
the  individual's  right  to  be  protected  against  the  invasion  of 
his  privacy,  if  not  actually  affirmed  in  the  opinion,  was,  very 
certainly,  far  from  being  denied.  "It  may  be  admitted,'* 
Judge  Peckham  observed,  when  delivering  the  opinion  of  the 
court,  "  that  courts  have  power,  in  some  cases,  to  enjoin  the 
doing  of  an  act,  where  the  nature,  or  character,  of  the  act 
itself  is  well  calculated  to  wound  the  sensibilities  of  an  indi- 
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vidual,  and  where  the  doing  of  the  act  is  wholly  unjustifiable, 
and  is,  in  legal  contemplation,  a  wrong,  even  though  the  exist- 
ence of  no  property^  as  that  term  is  usually  used,  is  involved 
in  the  svbjectP 

That  the  individual  has  a  right  to  privacy,  which  he  can 
enforce  and  wliicli  equity  will  protect  against  the  invasion  of, 
is  a  proposition  which  is  not  opposed  by  any  decision  in  this 
court  and  wliich,  in  my  opinion,  is  within  the  field  of  accepted 
legal  principles.  It  is  within  the  very  case  supposed  l)y  Judge 
Pkckham  in  Schuyler  v.  Curtis,  In  the  present  case,  we  may 
not  say  tliat  tlie  plaintiff's  complaint  is  fanciful,  or  that  her 
alleged  injury  is,  purely,  a  sentimental  one.  Her  objection  to 
the  defendants'  acts  is  not  one  born  of  caprice ;  nor  is  it  based 
upon  the  defendants'  act  beiiig  merely  "distasteful"  to  her. 
We  are  bound  to  assume,  and  I  find  no  difficulty  in  doing  so, 
that  the  conspicuous  display  of  her  likeness,  in  various  public 
places,  has  so  humiliated  her  by  the  notoriety  and  by  the  pub- 
lic comments  it  has  provoked,  as  to  cause  her  distress  and  suf- 
fering, in  body  and  in  mind,  and  to  confine  her  to  her  bed 
with  illness. 

If  it  were  necessary,  to  be  entitled  to  equitable  relief,  that 
thi3  plaintiff's  sufferings,  by  reason  of  the  defendants'  acts, 
should  be  seriousy  and  appreciable  by^a  pecuniary  standard, 
clearly,  we  might  well  say,  under  the  allegations  of  the  com- 
plaint, that  they  were  of  such  degree  of  gravity.  However,  I 
am  not  of  the  opinion  that  the  gravity  of  the  injury  need  be 
such  as  to  be  capable  of  being  estimated  by  such  a  standard. 
If  the  right  of  privacy  exists  and  this  complaint  makes  out  a 
case  of  its  substantial  violation,  I  think  that  the  award  of  equi- 
table relief,  by  way  of  an  injunction,  preventing  the  continu- 
ance of  its  invasion  by  the  defendants,  will  not  depend  upon 
the  complainant's  ability  to  prove  substantial  pecuniary  dam- 
a^^esand,  if  the  court  finds  the  defendants'  act  to  be  without 
justification  and  for  selfish  gain  and  purposes,  and  to  be  of 
such  a  character,  as  is  reasonably  calculated  to  wound  the 
feelings  and  to  subject  the  plaintiff  to  the  ridicule,  or  to  the 
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contempt  of  others,  that  her  right  to  the  preventive  relief  of 
equity  will  follow ;  without  cousidering  how  far  her  suffer- 
ing may  be  naeasurable  by  a  pecuniary  standard. 

The  right  of  privacy,  or  the  right  of  the  individual  to  be 
let  alone,  is  a  personal  right,  which  is  not  without  judicial 
recognition.  It  is  the  complement  of  the  right  to  the  immu- 
nity of  one's  person.  The  individual  has  always  been  entitled 
to  be  protected  in  the  exclusive  use  and  enjoyment  of  that 
which  is  his  own.  The  common  law  regarded  his  person  and 
property  as  inviolate,  and  he  has  the  absolute  right  to  be*  let 
alone.  (Cooley  on  Torts,  p.  29.)  The  principle  is  fundamental 
and  essential  in  organized  society  that  every  one,  in  exercising 
a  personal  right  and  in  the  use  of  his  property,  shall  respect 
the  rights  and  properties  of  others.  He  must  so  conduct  him- 
self, in  the  enjoyment  of  the  rights  and  privileges  which 
belong  to  him  as  a  member  of  society,  as  that  he  shall  preju- 
dice no  one  in  the  possession  and  enjoyment  of  those  which 
are  exclusively  his.  "When,  as  here,  there  is  an  alleged  inva- 
sion of  some  personal  right,  or  privilege,  the  absence  of  exact 
precedent  and  the  fact  that  early  commentators  upon  the  com- 
mon law  have  no  discussion  upon  the  subject  are  of  no 
material  importance  in  awarding  equitable  relief.  That  the 
exercise  of  the  preventive  power  of  a  court  of  equity  is 
demanded  in  a  novel  case,  is  not  a  fatal  objection.  {Niagara 
Falls  Int.  Bridge  Co.  v.  Great  Western  By.  Co.^  39  Barb.  212 ; 
Sherman  v.  Skuse^  166  N.  Y.  352 ;  Hamilton  v.  Whitridgey 
11  Md.  145.)  In  the  social  evolution,  with  the  march  of  the 
arts  and  sciences  and  in  the  resultant  effects  upon  organized 
society,  it  is  quite  intelligible  that  new  conditions  must  arise 
in  personal  relations,  which  the  rules  of  the  common  law,  cast 
in  the  rigid  mould  of  an  earlier  social  status,  were  not  designed 
to  meet.  It  would  be  a  reproach  to  equitable  jurisprudence, 
if  equity  were  powerless  to  extend  the  application  of  the 
principles  of  common  law,  or  of  natural  justice,  in  remedy- 
ing a  wrong,  which,  in  the  progress  of  civilization,  has  been 
made  possible  as  the  result  of  new  social,  or  commercial  con- 
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ditions.  Sir  Henry  Maine^  in  his  work  on  Ancient  Law,  has 
observed  of  equity,  that  it  is  an  agency  "by  which  law  is 
brought  into  harmony  with  society,"  and  tliat  it  is  one 
of  the  factors,  which  operate  in  judicial  evolution.  It 
succeeds  legal  fictions,  or  those  judicial  assumptions,  through 
which  a  rule  of  law  is  modified  in  its  operation,  and 
it  precedes  legislation.  (See  Maine's  Ancient  Law,  pp. 
22  to  28.)  Equity  has  neither  fixed  boundaries,  nor  logi- 
cal subdivisions  and  its  origin,  both  in  Home  and  in  England, 
was  that  there  was  a  wrong  for  which  there  was  no  remedy  at 
law.  (See  1st  Story  Eq.  Juris,  sees.  49  and  50.)  It  supple- 
ments the  deficiencies  of  the  common  law,  by  applying,  where 
otherwise  there  would  result  a  wrong,  those  principles  of 
natural  justice,  which  are  analogous  to  settled  principles  of 
the  common  law.  (See  Story's  Eq.  Jur.  sec.  671,  note.)  Lord 
Chancellor  Cottenh am  observed,  in  WaUworth  v.  SoU,  (4  Myl. 
&  C.  619),  "  I  think  it  is  the  duty  of  this  court,  (meaning 
equity),  to  adopt  its  practice  and  course  of  proceeding  to  the 
existing  state  of  society  and  not,  by  a  strict  adherence  to  f  onns 
and  rules,  under  different  circumstances,  to  decline  to  adminis- 
ter justice  and  enforce  rights  for  which  there  is  no  other 
remedy.  *  *  *  If  it  were  necessary  to  go  much  further 
than  it  is,  in  opposition  to  some  sanctioned  opinions,  in  order 
to  open  the  doors  of  this  court  to  those  who  could  not  obtain 
it  elsewhere,  I  should  not  shrink  from  the  responsibility  of 
doing  so."  As  I  have  suggested,  that  the  exercise  of  this 
peculiar  preventive  power  of  a  court  of  equity  is  not  found  in 
some  precisely  analogous  case,  furnishes  no  valid  objection,  at 
all,  to  the  assumption  of  jurisdiction,  if  the  particular  circum- 
stances of  the  case  show  the  performance,  or  the  threatened 
performance,  of  an  act  by  a  defendant,  which  is  wrongful, 
because  constituting  an  invasion,  in  some  novel  form,  of  a 
right  to  something,  which  is,  or  should  be  conceded  to  be, 
the  plaintiff's  and  as  to  which  the  law  provides  no  adequate 
remedy.  It  would  be  a  justifiable  exercise  of  power,  whether 
the  principle  of  interference  be  rested  upon  analogy  to  some 
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established  common-law  principle,  or  whether  it  is  one  of 
natural  justice.  In  an  article  in  the  Harvard  Law  Review,  of 
December  15th,  1890,  which  contains  an  impressive  argument 
upon  the  subject  of  the  "  right  of  privacy,"  it  was  well  said 
by  the  authors  "that  the  individual  shall  have  full  protection 
in  person  and  in  property  is  a  principle  as  old  as  the  common 
law ;  but  it  has  been  found  necessary  from  time  to  time  to 
define  anew  the  exact  nature  and  extent  of  such  protection. 
*  *  *  The  right  to  life  has  come  to  mean  the  right  to 
enjoy  life — the  right  to  be  let  alone;  the  right  to  liberty 
secures  the  exercise  of  extensive  civil  privileges;  and  the 
term  '  property '  has  grown  to  comprise  every  form  of  posses- 
sion —  intangible,  as  well  as  tangible." 

Instantaneous  photography  is  a  modem  invention  and 
affords  the  means  of  securing  a  portraiture  of  an  individuaPs 
face  and  form,  in  invitum  their  owner.  "While,  so  far  forth 
as  it  merely  does  that,  although  a  species  of  aggression,  I  con- 
cede it  to  be  an  irremediable  and  irrepressible  feature  of  the 
social  evolution.  But,  if  it  is  to  be  permitted  that  the  por- 
traiture may  be  put  to  commercial,  or  other,  uses  for  gain, 
by  the  publication  of  prints  therefrom,  then  an  act  of  inva- 
sion of  the  individual's  privacy  results,  possibly  more  for- 
midable and  more  painful  in  its  consequences,  than  an  actual 
bodily  assault  might  be.  Security  of  person  is  as  necessary 
as  the  security  of  property ;  and  for  that  complete  personal 
security,  which  will  result  in  the  peaceful  and  wholesome 
enjoyment  of  one's  privileges  as  a  member  of  society,  there 
should  be  afforded  protection,  not  only  against  the  scandalous 
portraiture  and  display  of  one's  features  and  person,  but 
against  the  display  and  use  thereof  for  another's  commercial 
purposes  or  gain.  The  proposition  is,  to  me,  an  inconceivable 
one  that  these  defendants  may,  unauthorizedly,  use  the  like- 
ness of  this  young  woman  upon  their  advertisement,  as  a 
method  of  attracting  widespread  public  attention  to  their 
wares,  and  that  she  must  submit  to  the  mortifying  notoriety, 
without  right  to  invoke  the  exercise  of  the  preventive  power 
of  a  court  of  equity. 
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Such  a  view,  as  it  seems  to  me,  must  have  been  unduly 
influenced  by  a  failure  to  find  precedents  in  analogous  cases, 
or  some  declaration  by  the  great  commentators  upon  the  law 
of  a  common-law  principle  which  would,  precisely,  apply  to 
and  govern  the  atetion  ;  without  taking  into  consideration  that, 
in  the  existing  state  of  society,  new  conditions  affecting  the 
relations  of  persons  demand  the  broader  extension  of  those 
legal  principles,  which  underlie  the  immunity  of  one's  person 
from  attack.  I  think  that  such  a  view  is  unduly  restricted, 
too,  by  a  search  for^some  property,  which  has  been  invaded 
by  the  defendants'  acts.  Property  is  not,  necessarily,  the 
thing  itself,  which  is  owned  ;  it  is  the  right  of  the  owner  in 
relation  to  it.  The  right  to  be  protected  in  one's  possession 
of  a  thing,  or  in  one's  privileges,  belonging  to  him  as  an  indi- 
vidual, or  secured  to  him  as  a  member  of  the  commonwealth, 
is  property,  and  as  such  entitled  to  the  protection  of  the 
law.  The  protective  power  of  equity  is  not  exercised  upon 
the  tangible  thing,  but  upon  the  right  to  enjoy  it ;  and,  so,  it 
is  called  forth  for  the  protection  of  the  right  to  that  which 
is  one's  exclusive  possession,  as  a  property  right.  It  seems  to 
me  that  the  principle,  which  is  applicable,  is  analogous  to 
that  upon  which  courts  of  equity  have  interfered  to  protect 
the  right  of  privacy,  in  cases  of  private  writings,  or  of  other 
unpublished  products  of  the  mind.  The  writer,  or  the  lec- 
turer, has  been  protected  in  his  right  to  a  literary  property  in 
a  letter,  or  a  lecture,  against  its  unauthorized  publication ; 
because  it  is  property,  to  which  the  right  of  privacy  attaches. 
(  Woolsey  v.  Judd^  4  Duer,  399  ;  Oee  v.  Pritchardj  2  Swanst. 
402;  Abernathyy,  Hutchinson^  3  L.  J.  Ch.  209 ;  Folsom  v. 
Marshy  2  Story,  100.)  I  think  that  this  plaintiff  has  the  same 
property  in  the  right  to  be  protected  against  the  use  of  her 
face  for  defendant's  commercial  purposes,  as  she  would  have, 
if  they  were  publishing  her  literary  compositions.  The  right 
would  be  conceded,  if  she  had  sat  for  her  photograph ;  but 
if  her  face,  or  her  portraiture,  has  a  value,  the  value  is  hers 
exclusively;  until  the  use  be  granted  away  to  the  public 
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Any  other  principle  of  decision,  in  my  opinion,  is  as  repugnant 
to  equity ;  as  it  is  shocking  to  reason.  Judge  Colt,  of  the 
United  States  Court,  in  Corliss  v.  Walker  Co.,  (64  Fed.  Rep. 
280-5),  a  case  involving  the  same  question  of  an  invasion  of 
the  right  of  privacy,  with  respect  to  the  publication  of  a 
printed  likeness  of  Mr.  Corliss,  expressed  the  opinion  that 
«'  independently  of  the  question  of  contract,  I  believe  the  law 
to  be  that  a  private  individual  has  a  right  to  be  protected  in 
tlie  representation  of  his  portrait  in  any  form  ;  that  this  is  a 
property  as  well  as  a  personal  right,  and  that  it  belongs  to 
the  same  class  of  rights  which  forbids  the  reproduction  of 
a  private  manuscript  or  painting,  or  the  publication  of  priv- 
ate letters,  or  of  oral  lectures  delivered  by  a  teacher  to 
his  class,  or  the  revelation  of  the  contents  of  a  merchant's 
books  by  a  clerk."  The  case  itself  is  not  in  point  in  its 
facts ;  because  the  complainant  was  the  widow  of  Mr.  Cor- 
liss and  thus  it  came  within  the  limitations  of  Schuyler  v. 
Curtis. 

The  right  to  grant  the  injunction  does  not  depend  upon 
the  existence  of  property,  which  one  has  in  some  contractual 
form.  It  depends  upon  the  existence  of  property  in  any  right 
which  belongs  to  a  person.  In  PoUard  v.  Photographic 
Co,,  (40  Ch.  Div.  345),  it  was  held  tliat  the  right  to  grant  an 
injunction  against  selling  copies  of  plaintiff's  photographs 
did  not  depend  upon  the  existence  of  property  and  that  \'  it 
is  quite  clear  that  independently  of  any  question  as  to  the 
right  at  law,  the  Court  of  Chancery  always  had  an  original 
and  independent  jurisdiction  to  prevent  what  that  court  con- 
sidered and  treated  as  a  wrong,  whether  arising  from  a  viola- 
tion of  an  unquestionable  right,  or  from  breach  of  confidence, 
or  contract,  as  was  pointed  out  by  Lord  Cottenham  in  Prince 
Albert  V.  Strange,  (1  Macn.  &  G.  25)."  In  Prince  Albert  v. 
Strange,  Lord  Chancellor  Cottenham  sustained  the  issuance 
of  an  injunction,  upon  the  ground  that  the  right  of  privacy 
had  been  invaded  by  the  publication  and  sale  of  etchings, 
made  by  Prince  Albert  and  Queen  Victoria.    Upon  the  origi'. 
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nal  hearing,  Vice-Chancellor  Knioht-Brucb,  in  granting  the 
injunction,  observed  that,  "  upon  the  principle  of  protecting 
property,  it  is  that  the  common  law,  in  cases  not  aided  or 
prejudiced  by  statute,  shelters  the  privacy  and  seclusion  of 
thoughts  and  sentiments  committed  to  writing,  and  desii*ed  by 
the  author  to  remain  not  generally  known." 

It  would  be,  in  my  opinion,  an  extraordinary  view  which, 
while  conceding  the  right  of  a  person  to  be  protected  against 
the  unauthorized  circulation  of  an  unpublished  lecture,  let- 
ter, drawing,  or  other  ideal  property,  yet,  would  deny  the 
same  protection  to  a  person,  whose  portrait  was  unauthorizedly 
obtained,  and  made  use  of,  for  commercial  purposes.  The 
injury  to  the  plaintiff  is  irreparable ;  because  she  cannot  be 
wholly  compensated  in  damages  for  the  various  consequences 
entailed  by  defendants'  acts.  The  only  complete  relief  is  an 
injunction  restraining  their  continuance.  Whether,  as  inci- 
dental to  that  equitable  relief,  she  should  be  able  to  recover 
only  nominal  damages  is  not  material ;  for  the  issuance  of  the 
injunction  does  not,  in  such  a  case,  depend  upon  the  amount 
of  the  damages  in  dollars  and  cents. 

A  careful  consideration  of  the  question  presented  upon  this 
appeal  leads  me  to  the  conclusion  that  the  judgment  appealed 
from  should  be  affirmed. 

O'Brien,  Cullbn  and  Werner,  JJ.,  concur  with  Parker, 
Ch.  J. ;  Bartlett  and  Haight,  JJ.,  concur  with  Grat,  J. 

Judgment  reversed,  etc.  .  * 


gl72       648'  George  H.  Minor,  Respondent,  t>.  Erie  Railroad  Company, 

Appellant. 

HiLBAOB  Book  Act  —  Constitutional  as  to  Corporation  Rbor- 

OANIZBD  and    InCOKPORATBD   SUBSEQUENT     TO  ITS    ENACTMENT.       The 

Mileage  Book  Act  (L.  1895,  ch.  1027)  is  consUtutiotial  as  to  a  railroad  cor- 
poration thereafter  reorganized  and  incorporated  under  the  Stock  Corpora- 
tion Law  (L.  1892,  ch.  688)  providing  for  the  reorganization  of  corporationa 
upon  the  sale  of  corporate  property  and  franchises,  (4though  the  oorpom- 
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tion  succeeded  to  the  rights  .of  the  old  company,  one  of  .which  was  the 
kight  to  charge  a  specified  fare,  since  under  section  3  of  that  law  it 
became  a  new  corporation  and  acquired  the  rights  of  i(s  predecessor 
"subject  to  all  the  provisions,  duties  and  liabilities  imposed  by  law  on 
such  corporations." 
Minor  v.  Mie  R  B.  €h.,  78  App.  Div.  621,  affirmed, 

(Argued  June  13, 1903;  decided  June  27,  1902.) 

Appeal  from  a  jndgment  entered  June  5,  1902,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismifisal  of  the  complaint  by  the 
cpurt  at  a  Trial  Term  and  directing  judgment  for  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Adelbert  Moot^  George  F.  Browndl  and  WUlicmi  L,  Maroy 
for  appellant.  The  Mileage  Book  Acts  of  the  State  of  New 
York  are  unconstitutional  and  void  under  both  state  and 
United  States  Constitutions.  {Beardsley  v.  N.  Y,^  Z.  F.  <& 
W.  li.  R.  Co.,  162  K  Y.  230 ;  Purdy  v.  E,  R.  R.  Co.,  162 
N.  Y.  42 ;  People  ex  rel.  v.  Cook,  110  N.  Y.  443 ;  Matter  of 
iT.  T.  Institutick,  121  N.  Y.  324;  EUis  v.  Paige,  1  Pick. 
43 ;  Bartlett  v.  King.  12  Mass.  537 ;  Butler  v.  Rvssdl,  3 
Cliff.  251 ;  U.  S.  v.  Tynen,  11  Wall.  92;  U.  S.  v.  Claflin,  97 
U.  S.  546 ;  Z.  S.  R.  Co.  v.  Srnith,  173  U.  S.  684.)  The  Mile- 
age Book  Acts  are  unconstitutional  as  to  the  Erie  Kailroad 
Company,  because  it  is  a  common  carrier  engaged  in  interstate 
commerce.  (  Wahash  Ry.  Co.  Case,  118  U.  S.  557.)  As  the 
old  corporations  which  were  reorganized  into  the  Erie  Bailroad 
Company  had  the  right  to  collect  such  fares  as  they  should  fix 
by  virtue  of  special  acts  of  the  legislature,  it  follows  that  the 
present  Erie  Kailroad  Company  has  succeeded  to  those  rights, 
and,  therefore,  that  the  Eailroad  Law  of  this  State  did  not 
repeal  such  statutes  by  implication.  Consequently  the  Erie 
Railroad  Company  does  not  come  within  the  provisions  of 
the  Mileage  Book  Acts.    {Parker  Case,  165  N.  Y.  274.) 
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Charles  JS.  Wheeler  for  respondent.  The  acts  in  question 
are  not  in  violation  of  the  interstate  commerce  clause  of  the 
United  States  Constitution.  {Purdy  v.  E.  R.  R.  Co.,  162  N. 
Y.  42.)  The  acts  in  question  are  not  in  violation  of  article  14 
of  the  United  States  Constitution,  declaring  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law.  {People  ex  rel.  v.  Cooky  110  N.  Y.  443 ;  Metz  v. 
£.  C  do  P.  R.  R.  Co.,  58  N.  Y.  61 ;  ^.  cj&  N,  Bridge  cfe  S. 
Co.  y.  Ehhets,  3  Edw.  372 ;  Purdy  v.  E.  R.  R.  Co.,  162 
N.  Y.  42 ;  C,  etc.,  T.  Co.  v.  Sanford,  164  U.  S.  578 ;  iT.  <& 
W.  R.  R.  Co.  V.  Pendleton,  156  U.  S.  667 ;  P.  G.  Co.  v. 
Argentine,  52  Fed.  Rep.  690.) 

Parker,  Ch.  J.  In  Reardsley  v.  iT.  T.,  Z.  E.  (6  W.  R. 
R.  Co.  (162  N.  Y.  230),  in  obedience  to  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Lake  Shore  <b  M.  S. 
Ry.  Co.  V.  Smith  (173  U.  S.  684),  we  held  that  the  Mileage  Book 
Act  (Chapter  1027  of  the  Laws  of  1895,  as  amended  by  chapter 
835  of  the  Laws  of  1896),  in  so  far  as  it  purported  to  affect  the 
rights  of  the  defendants  as  receivers  of  a  railroad  corporation 
existing  at  the  time  of  its  enactment,  offended  against  that  part 
of  the  Constitution  of  the  United  States  which  forbids  the  tak- 
ing of  property  without  due  process  of  law,  and,  hence,  was 
inoperative;  and  we  reversed  the  judgment  and  directed  a 
dismissal  of  the  complaint. 

Purdy  V.  Erie  R.  R.  Co.,  reported  in  the  same  volume  (162 
N.  Y.  42),  was  an  action  to  recover  a  penalty  under  that  act 
against  the  reorganized  corporation.  This  incorporation  was 
effected  November  14, 1895,  wliile  the  Mileage  Book  Act  went 
into  effect  June  15,  1895.  We  decided  in  that  case  that  the 
record  did  not  advise  us  of  the  history  of  the  Erie  Railroad  cor- 
poration other  than  that  its  certificate  of  incorporation  shows  it 
to  have  been  duly  organized  and  incorporated  after  the  passage 
of  the  act  of  1895,  and,  hence,  as  to  it,  the  Mileage  Book  Act 
could  not  offend  against  that  provision  of  the  Constitution 
which  was  effectively  invoked  in  the  Beardsley  case,  and  so 
we  affirmed  the  judgment. 
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The  judgment  under  review  awards  to  plaintiff  one  penalty 
against  the  same  corporation  under  the  Mileage  Book  Act, 
and  the  record  shows  the  antecedent  history  of  the  present 
corporation,  from  which  it  appears  that  a  predecessor  corpora- 
tion —  as  to  a  portion  of  its  property  —  was  incorporated  by 
chapter  224  of  the  Laws  of  1832  ;  that  thereafter  and  in  the 
year  1878  such  proceedings  were  had  as  that  a  reorganized 
corporation  known  as  the  New  York,  Lake  Erie  and  Western 
Kailroad  Company  became  vested  with  all  the  property, 
rights  and  franchises  of  the  predecessor  corporation,  which 
on  the  5th  day  of  October,  1878,  it  mortgaged  to  the  Farmers' 
Loan  and  Trust  Co.  as  trustee  for  bondholders ;  that  subse- 
quently such  mortgage  was  foreclosed  and  the  property  duly 
sold  to  the  representatives  of  a  majority  of  those  interested 
as  bondholders  or  stockholders  of  the  property ;  that  almost 
immediately  thereafter  and  on  the  14th  day  of  November, 
1895,  the  certificate  of  incorporation  was  duly  filed  and  the 
property  sold  at  the  foreclosure  sale  was  conveyed  to  it. 

The  question  up  for  decision,  therefore,  is  whether  the  new 
corporation  holds  unimpaired  all  the  rights  and  privileges 
which  belonged  to  its  predecessor  corporation,  or  whether^  in 
receiving  from  the  state  the  privileges  and  benefits  of  a  new 
incorporation,  the  new  company  and  the  property  acquired  by 
it  became  subject  to  the  existing  general  provisions  of  the 
statutes  of  the  state  affecting  such  corporations  ? 

Prior  to  the  transfer  of  the  railroad  property,  rights  and 
franchises  to  this  defendant,  the  right  either  of  the  corpora- 
tion or  the  "receivers  to  charge  the  rate  of  fare  authorized  by 
the  statute  under  which  the  original  corporation  came  into 
existence,  could  not  be  impaired  by  statutes  of  the  character 
of  the  mileage  book  acts,  and  if  those  interested  as  the  holders 
of  securities  representing  the  property  had  continued  the 
operation  of  the  property  under  the  old  corporation,  or  by 
receivers  thereof,  or  in  any  other  way  which  did  not  require 
further  aid  from  the  state,  the  management  would  not  have 
been  obliged  to  obey  the  mileage  book  acts.  But  those  inter- 
ested in  the  property  were  not  content  to  manage  the  property 
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without  securing  from  the  state  a  further  privilege,  to  wit, 
formation  of  a  new  corporation  to  manage  the  property.  This 
privilege  the  state  stood  ready  to  grant  to  all  corporations 
needing  it,  upon  certain  conditions,  imposed  upon  all  alike. 

The  statute  under  which  defendant  was  incorporated  was 
section  3  of  chapter  688  of  the  Laws  of  1892,  which  provides, 
among  other  things,  that  the  purchaser  or  purchasers  of  such 
corporate  property  and  their  associates  may  incorporate  by 
filing  a  certificate  stating  certain  matters.  Subdivision  4  pro- 
vides that  '^  such  corporation  shall  be  vested  with  and  be  enti- 
tled to  exercise  and  enjoy  all  the  rights,  privileges  and  fran- 
chises, which  at  the  time  of  such  sale  belonged  to  or  were 
vested  in  the  corporation  last  owning  the  property  sold,  or  its 
receiver,  and  shall  he  svhject  to  all  the  provisions^  duties  and 
liabilities  imposed  hy  law  on  such  corporations.^^ 

When  the  defendant  availed  itself  of  the  permission  of  this 
statute  it  became,  I  think,  vested  with  all  the  "  rights,  privi- 
leges and  franchises  "  of  the  old  corporation,  except  in  so  far  as 
the  enjoyment  of  such  privileges  by  railroad  corporations  may 
have  been  limited  by  general  law  enacted  subsequently  to  the 
creation  of  defendant's  predecessor  corporation.  The  statute 
speaks  in  all  instances  as  of  the  time  of  the  creation  of  the  new 
corporation,  and  the  language  employed  would  seem  to  indi- 
cate that  it  was  the  legislative  intent,  in  order  to  keep  the  body 
of  the  law  harmonious  upon  the  subject  of  corporations,  to 
provide  that  when  those  interested  in  the  property  of  an 
old  corporation  desire  the  aid  of  a  new  charter  they  may 
receive  it,  but  subject,  nevertheless,  to  such  duties  and  lia- 
bilities as  the  law  of  the  time  imposes  on  similar  corporations. 

It  cannot  be  questioned  but  the  legislature  has  the  right  as 
one  of  the  conditions  of  authorizing  incorporation  and  the 
conferring  of  the  rights,  privileges  and  franchises  of  an  old 
corporation  to  require  the  new  corporation  to  subject  itself  to 
the  existing  law  affecting  similar  corporations,  although  the 
effect  may  be  to  curtail  to  some  extent  the  rights  and  privi- 
leges enjoyed  by  the  old  corporation,  and  which  otherwise 
would  pass  unimpaired  to  it 
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In  People  ex  rd.  Sohurz  v.  Cook  (148  U.  S.  897)  the  pur- 
.chaaers  at  a  foreclosare  sale  of  a  railroad  undertook  to  organize 
a  corporation  to  receive  and  hold  the  purchased  property,  but 
shortly  prior  thereto  an  act  had  been  passed  providing  for  the 
imposition  of  a  tax  upon  incorporation,  which,  in  that  case, 
amounted  to  $18,000.  The  secretary  of  state  refusing  to  file 
the  certificate  of  incorporation  without  the  payment  of  that 
sum,  application  for  a  mandamus  was  made  to  the  Special 
Term  in  this  state  to  compel  him  to  file  it,  which  motion  was 
denied.  The  decision  was  affirmed  in  the  General  Term 
(47  Hun,  467)  and  in  the  Court  of  Appeals  (110  N.  Y.  443). 

It  was  said  in  the  Court  of  Appeals,  Peckham,  J.,  writing  : 
"  We  think  it  is  also  plain  that,  under  the  reorganization  acts 
above  mentioned,  when  the  purchaser  at  the  foreclosure  sale 
undertook  to  reorganize  under  those  acts,  and  for  that  pur- 
pose filed  in  the  secretary's  office  a  certificate,  upon  the  filing 
of  which  they  became  a  body  poKtic  and  corporate,  the  corpo- 
ration thus  formed  is  a  new  and  an  entirely  diflEerent  one  from 
that  whose  property  and  franchises  the  purchasers  may  have 
bought  under  the  foreclosare  proceedings.  It  is  true  that  the 
corporation  about  to  be  formed  by  the  filing  of  the  certificate 
has,  by  force  of  the  statute,  when  formed,  all  the  rights,  fran- 
chises, powers,  privileges  and  immunities  which  were  possessed 
before  such  sale  by  the  corporation  whose  property  was  sold  ; 
but  that  does  not  make  the  corporation  the  same  by  any 
means.  The  right  to  be  a  corporation  which  the  old  corpora- 
tion had,  was  not  mortgaged  and  was  not  sold,  and  did  not  pass 
to  the  purchasers ;  and  they  only  obtained  such  a  right  upon 
filing  the  certificate  mentioned,  and  they  then  obtained  it  by 
direct  grant  from  the  state,  and  not  in  any  degree  by  the  sale 
and  purchase  of  the  franchises,  etc.,  of  the  old  corporation." 

This  language  was  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States  when  that  case  reached  it,  and  it 
further  said,  "  There  is  no  provision  of  law  under  which  they 
made  their  purchase  requiring  them  to  become  incorporated  ; 
but,  desiring  corporate  capacity,  they  demanded  the  grant  of 
a  new  charter  under  which  to  exercise  the  franchise  so  acquired^ 
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*  *  *  and  the  right  therein  conferred  [referring  to  the 
statute  under  which  the  original  charter  was  secured]  upon 
purcliasers  of  corporate  properties  and  franchises  sold  under 
foreclosure  of  mortgages  thereon,  to  reorganize  and  become  a 
new  corporation^  is  subject  to  the  laws  of  the  state  existing  or 
in  force  at  the  time  of  such  reorganization  and  the  grant  of  a 
new  charter  of  incorpomtion." 

It  is  established,  therefore,  by  authority  that  the  purchasers 
of  the  property,  rights,  franchises,  powers  and  privileges  of 
the  railroad  in  question  did  not  acquire  the  right  to  continue 
the  old  corporation  nor  to  have  one  precisely  like  it,  and  that 
the  state  can  regulate  the  terms  and  provide  the  conditions 
upon  which  it  shall  grant  a  new  charter.  This  tlie  state  has 
done  by  this  statute,  which  permits  such  purchasers  to  apply 
for  the  grant  of  a  new  charter  if  they  desire  it  and  at  tlie 
same  time  imposes  certain  conditions. 

The  only  question,  therefore,  open  for  decision  is,  whether^ 
it  is  the  purpose  or  the  provision  of  the  statute  under  consid- 
eration to  require  those  asking  for  the  assistance  of  the  state 
by  way  of  a  new  incorporation  under  which  to  operate  old 
properties  to  become  subject  to  those  general  laws  which 
experience  has  shown  to  be  for  the  best  interests  of  the  state. 

Now,  while  there  is  opportunity  for  controversy  about  it, 
it  would  seem  as  if  the  statute  was  not  only  fairly  capable  of 
such  a  construction,  but,  further,  that  it  ought  in  reason  to  be 
accorded  to  it. 

If  the  legislature  had  intended  that  the  new  corporation 
should  be  subject  only  to  the  same  duties  and  liabilities  as 
were  imposed  on  the  old  corporation,  the  section  would  have 
read  ^^  and  shall  be  subject  to  all  tho  provisions,  duties  and 
liabilities  imposed  by  law  on  such  corporation,^'^  The  legis- 
lature, however,  did  not  employ  that  language,  but  said  that 
it  should  be  subject  to  the  duties,  etc.,  imposed  by  law  upon 
" such  corporations^^  thereby  indicating  a  purpose  to  subject 
it  to  all  the  general  provisions  of  law  governing  railroad  cor- 
porations. It  cannot  be  urged  that  such  use  of  the  plural  in 
the  last  line  was  inadvertent,  for  the  section  is  very  carefully 


1902.]  Minor  v.  Erie  R.  R.  Co.  573 

N.  Y.  Rep.]  Dissenting  opinion,  per  Cullen,  J. 

drawn  and  provides  that  "  such  corporation  [the  new  corpora- 
tion] shall  be  vested  with  *  *  *  the  rights,  privileges 
and  franchises  *  *  *  vested  in  the  corporation  last 
owning  the  property  sold,  or  its  receiver,  and  shall  be  subject 
to  all  the  provisions  *  *  *  imposed  by  law  on  such 
corporations." 

Giving  to  the  language  employed  its  natural  and  ordinary 
meaning,  as  we  must,  the  conclusion  necessarily  follows  that 
the  legislature  intended  to  impose  upon  each  new  corporation 
created  for  the  purpose  of  taking  over  the  property,  rights  and 
franchises  of  an  old  corporation,  as  a  condition  of  its  creation, 
that  it  should  be  subject  to  the  general  provisions  of  law 
applicable  to  other  corporations  of  like  character. 

But  if  it  were  doubtful  whether  that  construction  or  a  dif- 
ferent one  should  be  adopted,  the  same  conclusion  would 
result  from  the  application  of  the  general  rule,  stated  by  Mr. 
Justice  Harlan  in  Coosaw  Mining  Co.  v.  South  Carolina 
(144  U.  S.  550,  561),  namely,  that  when  either  of  two  con- 
structions of  a  statute  be  possible  "  the  interpretation  must  be 
adopted  which  is  most  favorable  to  the  state." 

The  judgment  should  be  affirmed,  with  costs. 

CcJLLEN,  J.  (dissenting).  I  agree  with  the  chief  judge  that 
this  appeal  presents  only  the  question  of  the  proper  construc- 
tion of  our  statutory  provisions  which  authorize  the  purchasers 
on  a  sale  of  the  property  and  franchises  of  a  domestic  corpora- 
tion to  reorganize  and  become  a  corporation  (§  3,  chap.  688, 
Laws  of  1892).  This  concession,  however,  is  made  only  on 
the  assumption  that  the  following  remark  contained  in  the 
opinion  of  this  court  in  Parker  v.  Elmira^  C.  cfe  N,  IL  li.  Co, 
(165  N.  Y.  275),  "  While  it  is  doubtless  true  that  natural 
persons  cannot  exercise  the  franchises  which  the  state  has  con- 
ferred upon  railroad  corporations,  there  is  no  reason  why  they 
cannot  be  the  conduit  for  transmitting  them  to  another  cor- 
poration in  the  manner  provided  by  law,"  does  not  state  the 
existing  state  of  legislation  on  the  subject,  and  that  individuals 
can,  under  the  laws  of  this  state,  acquire,  maintain  and  operate 
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a  railroad,  that  they  may  purchase  on  the  foreclosure  of  a 
mortgage,  which  is  my  own  judgment.  For,  if  this  assumption 
is  erroneous  and  does  not  truly  state  the  position  of  the 
majority  of  the  court  on  the  question,  then  it  seems  to  rae 
plain  that  the  application  of  the  mileage  book  laws  to  this 
defendant  would  be  unconstitutional.  The  Supreme  Court  of 
the  United  States  held  in  La^  Share  db  M.  8.  By.  Co.  v. 
Smith  (173  U.  S.  684)  that  a  similar  statute  of  the  state  of 
Michigan  was  not  valid  as  an  exercise  of  the  police  power  of 
the  state  to  establish  maximum  fares,  but  an  invasion  of  tlie 
property  rights  of  the  company.  To  this  decision  we  gave 
effect  in  Beardsley  v.  N,  F.,  L.  E.  &  W.  R,  E.  Co.  (162  N. 
Y.  230).  The  present  defendant  is  the  successor  in  interest  of 
the  defendant  in  the  case  last  cited.  It  acquired  its  railroad 
from  the  purchaser  at  a  sale  on  the  foreclosure  of  a  mortgage 
of  the  property  of  the  earlier  corporation.  The  state  author- 
ized that  corporation  to  mortgage  its  road  and  franchise,  and 
it  is  clear  that  it  could  not,  by  subsequent  legislation,  deprive 
the  bondholders  or  mortgagees  of  their  security,  or  prevent 
them  after  the  acquisition  of  the  road  on  a  foreclosure  from 
exercising  its  franchises  unimpaired.  If,  therefore,  the  state 
forbade  the  purchasers  from  operating  and  running  the  rail- 
road without  forming  a  corporation,  it  could  not  require  as 
a  condition  of  their  incorporation  that  they  should  surrender 
part  of  the  franchises  which  they  had  acquired  under  the 
mortgage.  On  the  assumption,  however,  which  I  have  stated, 
I  admit  that  the  state  might  say  to  the  purchasers  of  any  rail- 
road :  Hold  and  operate  the  railroad  you  have  bought  as 
tenants  in  common  or  as  partners ;  that  is  your  right,  but  if 
you  wish  te  become  incorporated,  that  is  a  privilege  which  we 
will  accord  to  you  only  on  condition  that  you  give  up  a  part 
of  your  franchise.  The  question  then  is,  Is  that  the  effect  of 
our  legislation  ? 

The  statute  reads :  *''  Such  (the  new)  corporation  shall  be 
vested  with  and  be  entitled  to  exercise  and  enjoy  all  the  rights, 
privileges  and  franchises  which  at  the  time  of  such  sale 
belonged  to,  or  were  vested  in  the  corporation  last  owning  the 
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property  sold,  or  its  receivers,  and  shall  be  subject  to  all  the 
provisions,  dnties  and  liabilities  imposed  by  law  on  snch  cor- 
porations." It  is  doubtless  true  that,  under  these  provisions 
a  franchise,  personal  to  the  old  corporation,  such  as  an  exemp- 
tion from  taxation,  an  exemption  from  the  exercise  of  the 
police  power  to  prescribe  maximum  fares  and  the  like  would 
not  pass.  But  the  right  which  the  defendant  must  have  sur- 
rendered in  this  case,  if  it  is  held  subject  to  the  Mileage 
Book  Act,  was  not  of  that  character,  but  was  j>ro  tanto  a 
part  of  the  franchise  connected  with  the  property  itself. 
This  distinction  should  be  clearly  apprehended.  It  lies  at 
the  foundation  of  a  line  of  authorities  in  the  Supreme  Court 
of  the  United  States.  {Shields  v.  Ohio,  95  U.  S.  319 ;  Ji.  B. 
Go,  V.  Maine,  96  U.  S.  499 ;  B.  B.  Go.  v.  Georgia,  98  U.  S. 
359 ;  Nixrfolk  cfe  West  B.  B.  Co.  v.  PmdUton,  156  U.  S.  667 ; 
Tazoo  <b  M.  V.  By.  Go.  v.  Adams,  180  U.  S.  1.)  Speak- 
ing of  franchises  or  privileges  of  the  first  class,  it  is  said  in  the 
Yazoo  By.  Co.  case  that  "  exemptions  from  taxation  are  not 
favored  by  law  and  will  not  be  sustained  unless  such  clearly 
appears  to  have  been  the  intent  of  the  legislature.  Public 
policy  in  all  the  states  has  almost  necessarily  exempted  from 
the  scope  of  the  taxing  power  large  amounts  of  property  used 
for  religious,  educational  and  municipal  purposes,  but  this 
list  ought  not  to  be  extended  except  for  very  substantial 
reasons,  and  while,  as  we  have  held  in  many  cases,  legislatures 
may  in  the  interest  of  the  public  contract  for  the  exemption 
of  other  property,  such  contracts  should  receive  a  strict  inter- 
pretation and  every  reasonable  doubt  be  resolved  in  favor  of 
the  taxing  power.  Indeed  it  is  not  too  much  to  say  that 
courts  are  astute  to  seize  upon  evidence  tending  to  show  either 
that  such  exemptions  were  not  originally  intended  or  that 
they  have  become  inoperative  by  changes  in  the  original 
constitution  of  the  companies."  But  these  considerations 
have  no  application  to  the  case  before  us.  While,  as  I  have 
said,  natural  persons  are  not  forbidden  to  hold  and  operate 
a  railroad  in  this  state,  I  think  it  has  plainly  been  the  pub- 
lic policy  of  the  state  to  have  them  operated   by  corpora- 
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tions.  Nearly  all  the  statutory  regulations  for  the  operation 
of  railroads  are  in  terms  confined  to  corporations.  The  same 
is  the  case  with  almost  all  imposed  duties.  It  is  only  a  corpo- 
ration that  is  required  when  its  road  is  intersected  by  a  new 
railroad  to  unite  with  the  corporation  owning  the  new  railroad 
in  forming  the  necessary  intersections  and  connections,  an  obli- 
gation that  we  are  enforcing  by  a  decision  made  this  day.  It 
is  not  necessary  to  dilate  on  this  subject.  I  think  it  may  be 
safely  said  that  nearly  every  statutory  provision  in  this  state 
ignores  the  possibility  or,  at  least,  the  probability  that  a  rail- 
road will  be  run  by  natural  persons  except  in  the  case  of 
receivers  of  the  company  owning  or  leasing  the  road.  There- 
fore the  state  was  equally  interested  with  the  purchasers  in 
having  such  purchasers  incorporate.  It  is  hardly  probable 
that  in  such  a  situation  the  state  intended  to  exact  from  the 
purchasers  a  partial  surrender  of  their  franchise  as  a  condition 
for  becoming  a  corporation  and  conforming  to  state  policy. 
Nor  does  it  seem  to  me  that  the  statute  requires  such  result. 
The  Mileage  Book  Act,  though  a  general  act,  is  of  but  very 
limited  application  and  confined  to  new  railroads.  The  intent 
of  the  statutory  provision  for  consolidation  was  to  subject  the 
reorganized  company  to  all  duties  and  liabilities  which  the 
legislature  might  lawfully  impose  on  corporations  as  a  class, 
but  not  to  require  of  it  a  loss  of  the  property  and  franchises  of 
the  old  corporation,  all  of  which  the  statute  says  the  new  com- 
pany shall  be  entitled  to  enjoy  and  possess. 

The  order  granting  a  new  trial  should  be  reversed  and  the 
judgment  of  the  Trial  Term  should  be  affirmed,  with  costs. 

O'Brien,  Haioht,  Vann  and  Werner,  JJ.,  concur  with 
Parker,  Ch.  J. ;  Gray,  J.,  concurs  with  Cullen,  J. 

Judgment  affirmed. 
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Joseph  Pichler,  as  Executor  of  Mary  Simon,  Deceased, 
Respondent,  v.  William  H.  Reese,  Sheriff  of  Oneida 
County,  Appellant. 

Evidence  —  Testimony  ab  to  Facts  to  Be  Determined  by  Jury.  A 
witness  may  testify  to  a  fact  within  his  knowledge  even  though  the  fact 
is  such  as  the  jury  is  eventually  to  determine. 

Simon  v.  Beese,  50  App.  Div.  021,  afBnned. 

(Argued  June  17,  1902;  decided  June  27,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourtli  judicial  department,  entered 
March  28,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

-P.  C.  J.  De  Angelis  for  appellant.  The  crucial  question 
in  this  case  being  as  to  whether  or  not  the  respondent's  dece- 
dent owned  the  hops,  after  slie  had  given  her  evidence  as  to  the 
facts  that  might  prove  that  slie  owned  the  hops,  it  was  error 
to  permit  her  to  pronounce  to  opinion  upon  the  very  ques- 
tion to  be  determined  by  the  jury,  to  wit,  the  ownership  of 
the  hops.  {Nlcolay  v.  Unger^  80  N.  Y.  5-i  ;  Sperry  v.  Bald' 
win,  46  Hun,  120.) 

D.  F,  Searle  for  respondent.  There  was  no  error  in  the 
admission  of  evidence.  {De  Wolf  v.  Williams,  69  N.  Y.  621 ; 
Ilildick  V.  Williams,  21  iN.  Y.  S.  H.  166.) 

Gray,  J.  The  action  was  brought  to  recover  damages  for 
the  conversion  by  the  defendant  of  a  quantity  of  harvested 
hops.  The  defendant,  as  sheriff,  hat!  levied  upon,  and  sold, 
the  hops  under  an  execution  issued  upon  a  judgment  recovered 
against  Joseph  Pichler.  The  farm,  upon  whicli  the  hops  had 
been  raised,  belonged  to  plaintiff's  testatrix  and  the  coutro- 
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versy  was  over  the  ownership  of  the  farm  product.  In  behalf 
of  the  plaintiff,  the  evidence  showed,  or  tended  to  show,  that, 
after  she  had  acquired  title  to  the  farm,  she  made  an  agree- 
ment with  Joseph  Pichler,  her  brother ;  by  which  he  was  to 
work  for  her  and  care  for  the  place,  accounting  to  her  for  any 
surplus  over  expenses.  She  lived  in  New  York  and  she  agreed 
to  pay  him,  and  to  furnish  moneys  wlienever  needed  in  run- 
ning the  farm.  In  behalf  of  the  defendant,  there  was  evi- 
dence tending  to  contradict  the  plaintiff's  statements  about  her 
relations  with  Picliler  and  to  show  tliat  the  arrangement  was, 
really,  one  which  vested  the  title  to  the  crops  in  the  latter. 
The  evidence  upon  the  subject  was  conflicting;  but,  from 
either  point  of  view,  it  was  not  inconsistent  with  the  fact  that 
Pichler  was  working  the  farm  for,  and  as  the  servant  of,  its 
owner.  The  decision  of  the  controversy  was,  clearly,  one  for 
the  jury  to  reach  and  the  verdict  for  the  plaintiff  should  not 
be  disturbed ;  unless  there  was  some  error  in  the  course  of 
the  trial,  which  necessitates  a  reversal  of  the  judgment  upon 
the  verdict.  The  appellant  argues  that  such  an  error  was 
committed  in  permitting  the  plaintiff's  testatrix  to  testify, 
against  his  objection,  that  the  hops  were  hers ;  because  their 
ownership  was  the  matter  in  controversy  and  it  was  the  prov- 
ince of  the  jury  to  draw  the  Gonclusion  from  the  facts  and 
circumstances.  Doubtless,  if  the  question  objected  to  called 
for  an  opinion,  or  for  a  legal  conclusion,  upon  the  facts  appear- 
ing in  the  case,  it  would  be  objectionable.  But  witnesses  may 
testify  to  facts,  which  are  within  their  knowledge,  even  though 
the  facts  are  such  as  the  jury  is,  eventually,  to  determine. 
There  is  a  distinction  between  asking  a  witness  to  testify  to  a 
fact,  the  existence  of  which  depends  upon  an  inference  from 
a  collection  of  facts,  or  upon  the  construction  of  written  instru- 
ments, and  asking  liim  to  testify  to  a  fact,  which  is,  necessarily, 
within  his  knowledge.  Tiie  credence,  or  assent,  to  be  given 
to  his  testimony,  if  affected  by  the  evidence,  will  be  for  the 

In  De  Wolf  N,  Williams^  (69  N.  Y.  621),  where  the  action 
was  in  conversion,  it  was  held  to  be  competent  to  ask  the 
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plaintiff  ''  whose  was  tlie  property  in  tlie  house,"  the  very 
matter  in  controversy  ;  upon  tlie  principle  that  a  witness  hav- 
ing the  requisite  knowledge  could  testify  directly  to  the  fact 
of  title.  In  Nicolay  v.  Unger\  (80  K".  Y.  54),  the  rule  was, 
further,  considered.  Tliere  a  witness  for  defendants  was  asked 
whether  they  had  sold  to  plaintiffs  the  forged  bond  in  contro- 
versy, after  he  had  given  the  facts  within  his  knowledge, 
bearing  upon  the  transactions  under  which  the  defendants 
obtained  and  held  the  bond.  Miller,  J.,  speaking  for  the 
court,  observed  :  "  It  is  not  difficult  to  see  that  it  is  entirely 
competent  to  prove  under  some  circumstances  as  a  fact  what 
under  others  might  be  regarded  as  a  mere  conclusion  of  law 
and  would  be  clearly  inadmissible.  There  are  cases  which 
hold  that  where  the  question  involves  a  fact  clearly  within  the 
knowledge  of  the  witness,  and  not  the  expression  of  an  opin- 
ion upon  facts  proven,  it  is  admissible.  {De  Wolf  v.  Wil- 
liarns,  69  N.  Y.  621  ;  K7iapj)  v.  Smith,  27  id.  277;  Sweet  v. 
Tutile,  14  id.  465 ;  Davis  v.  Peck,  54  Barb.  425.)  But  in 
these  cases  the  testimony  does  not,  as  in  the  case  before  us, 
present  the  transaction  and  involve  the  construction  of  the  facts 
proved  by  the  witness  himself.  The  decisions  are  numerous 
that  such  evidence,  when  the  whole  issue  in  the  case  turns 
upon  it,  is  incompetent." 

I  find  no  ground  for  reversing  the  judgment  appealed  from 
and,  therefore,  advise  an  affirmance,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


171         579' 
Charles  Koome  Parmele  Company,  Appellant,  v.  Joseph  A.        78  AD    37 

Haas,  Ilespondent. 

Pleading  —  FAniURE  to  Affirmatively  Allege  Compliance  With 
Statute  —  Order  of  Arrest.  Upon  an  application  by  a  foreign  cor- 
poration doing  business  in  this  state  for  an  order  of  arrest  the  moving 
papers  need  not  show  affirmatively,  for  the  purpose  of  the  order  of  arrest, 
that  the  corporation  has  complied  with  the  provisions  of  section  181  of 
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chapter  908  of  the  Laws  of  1896  imposing  certain  restrictions  upon  its 
right  to  do  business  in  this  state.  The  objection  of  non-compliance  with 
the  statute,  if  available  at  all,  should  be  raised  by  demurrer  or  by  answer 
as  the  case  demands,  and  if  raised  by  neither  is  deemed  to  have  been  waived. 
C.  E.  ParmeU  Go.  v.  Haas,  67  App.  Div.  457,  reversed. 

(Argued  June  9,  1902;  decided  June  27,  1902.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  first  judicial  depart- 
ment, entered  February  10,  1902,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  vacate  an  order  of  arrest. 

The  facts,  so  far  as  material,  and  the  questions  certified  are 
stated  in  the  opinion. 

Joseph  J.  Baker  and  Arthur  A,  MicheU  for  appellant. 
The  omission  of  an  allegation  of  compliance  with  section  181, 
chapter  908,  Laws  of  1896,  is  not  a  jurisdictional  defect.  {S, 
L,  Co.  V.  Russell^  84  Hun,  114;  Haebler  v.  Bemharth^  115 
N.  Y.  459  ;  Axford  v.  Seguine^  70  App.  Div.  228 ;  OrandaU 
V.  Bryan,  15  How.  Pr.  48 ;  Edwk  v.  Green,  38  Hun,  202 ; 
Furman  v.  Walter,  13  How.  Pr.  348 ;  Ladenhurg  v.  Cornel, 
Bank,  32  N.  Y.  Supp.  873;  FuUer  cfe  Co,  v.  Schrenk,  58 
App.  Div.  222;  O'Reilly  Co.  v.  Greene,  18  Misc.  Kep.  423; 
Ochs  v.  Frey,  47  App.  Div.  390.)  Section  181  of  chapter  908 
of  the  Laws  of  1896  is  unconstitutional.  {H.  S.  M.  Co.  v. 
State  of  JSr.  T.,  143  U.  S.  305 ;  Paul  v.  Virginia,  8  Wall. 
168 ;  C,  etc.,  T.  Co.  v.  Sandford,  164  U.  S.  578 ;  P.  M.  Co. 
v.  Penjisylvania,  125  U.  S.  181 ;  Blake  v.  McClurig,  172  U. 
S.  239 ;  Tinsley  v.  Andei'sori,  171  U.  S.  101 ;  Lancaster  v. 
A .  I.  Co.,  140  K  Y.  576  ;  PeopU  v.  Coughtry,  58  Hun,  245 ; 
S.  L.  Bank  V.  North,  4  Johns.  Ch.  370 ;  W.  J.  Bank  v.  Thorp, 
6  Cow.  47.) 

Stillman  F.  Kneeland  for  respondent.  It  does  not  appear 
tliat  the  plaintiff  has  complied  with  the  requirements  of  sec- 
tion 181,  chapter  908,  Laws  of  1896,  or  has  obtained  the 
license  fee  therein  provided  for.  {R.  E.  Co.  v.  A.  G.  Co., 
24  Misc.  Rep.  679;  Peo2jle  v.  Fire  Assn.,  92  N.  Y.   311; 
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Bank  ^yf  Augustii  v.  EarU^  13  Pet.  519  ;  Ducat  v.  Chicago^ 
10  Wall.  410;  Liverjwol  Tns,  Co.  v.  Mass,  10  Wall.  566; 
Doyle  V.  a  Ins,  Co,,  94  U.  S.  w535 ;  Waffle  v.  Gohle,  53  Barb. 
517 ;  Simpson  v.  Ready,  12  M.  &  W.  736.)  The  statement 
of  the  conversion  in  each  cause  for  action  is  made  on  informa- 
tion and  belief  without  stating  tlie  reason  why  the  affidavits 
of  the  informants  were  not  secured.  {Buhl  v.  Ball,  41 
Hnn,  61;  McVlcker  v.  Campanhii,  5  N.  Y.  Supp.  577; 
NaL  B.  Bank  v.  Barker,  16  !N".  Y.  Supp.  75 ;  Crowns  v. 

VaU,  51  Ilun,  204;  Kahh  v.  Muller,  57  Ilun,  144;  M. 
Nat  Bank  v.  ITall,  60  Hun,  466 ;  129  N.  Y.  663 ;  Iloor- 
man  v.  C  C  Co.,  13  App.  Div.  624;  152  N.  Y.  648;  Laden- 
hurg  V.  Com,  Bank,  87  Ilun,  269 ;  Tucker  v.  Goodsell,  14 
App.  Div.  89 ;  Wallace  v.  Baring,  21  App.  Div.  477.)  The 
objection  to  the  second  cause  of  action  is  hopelessly  fatal 
and  the  effect  thereof  is  to  render  the  order  of  arrest  void . 
without  regard  to  the  sufficiency  of  the  first  cause  of  action. 
{Brown  v.  AcJibough,  40  IIow.  Pr.  226  ;  Goodale  v.  Finn,  4 
T.  &  C.  432;  Robinson  v.  Flint,  16  IIow.  Pr.  243;  3filler 
V.  Scherder,  2  N.  Y.  262 ;  Bowen  v.  True,  53  N.  Y.  640 ; 
Madge  v.  Pnig,  71  N.  Y.  608  ;  Decatur  v.  Goodridge^  10  N. 
Y.  S.  R  384 ;  Smith  v.  Kna2>j),  30  N.  Y.  581.)  The  defects 
are  jurisdictional,  and  the  order  of  arrest  is  void,  hot  simply 
erroneous  or  irregular.  {Matter  of  0.  II,  Mfg.  Co.,  10  N. 
Y.  Supp.  771 ;  R,  E,  Co,  v.  A.  G.  Co.,  24  Misc.  Rep.  678; 

Wallace  v.  Baring,  21  App.  Div.  477 ;  S,  C,  Bank  v.  Alher- 
ger,  78  N.  Y.  252;  Acker,  Merrill  t&  Condit  v.  Saynisch,  26 
Misc.  Hep.  836 ;  Banqxce  v.  Z^ngureanu,  53  App.  Div.  255.) 

O'Brien,  J.  The  order  appealed  from  reversed  an  order 
of  the  Special  Term  which  denied  the  defendant's  motion  to' 
vacate  an  order  of  ari-estand  granted  the  motion.  It  is  stated 
in  the  order  that  the  reversal  was  upon  matters  of  law  and 
not  of  discretion.  The  court  allowed  an  appeal  to  this  court 
and  certified  the  following  question  : 

"  Upon  an  application  by  a  foreign  corporation  doing  busi- 
ness in  this  state  for  an  order  of  arrest,  must  the  papers  show. 
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for  tlie  purpose  of  the  order  of  arrest,  that  the  corporation 
has  eoniplied  with  the  provisions  of  section  181  of  chapter 
908  of  tlie  Laws  of  1896,  or  that  it  comes  within  the  excep- 
tions thereto  ? " 

The  order  of  arrest  was  granted  upon  the  complaint  in  the 
action  and  an  affidavit.  The  complaint  avers  that  the  plain- 
tiff is  a  foreign  corporation,  engaged  in  business  in  this  state, 
and  that  it  had  procured  from  the  secretary  of  state  a  certifi- 
cate that  it  has  complied  with  all  requirements  of  law  to 
authorize  it  to  do  business  in  this  state  as  provided  by  section 
fifteen  of  the  General  Corpomtion  Law.  It  then  alleges  that 
the  defendant,  at  the  time  and  place  stated  therein,  took  and 
stole  from  the  plaintiff  certain  gold  bars  of  the  value  of  over 
five  thousand  dollars  which  he  fraudulently  converted  to  his 
own  use.  Clearlv  this  is  a  cause  of  action  for  which  the 
defendant  might  be  arrested  and  held  to  bail.  It  appears 
that  by  section  181  of  chapter  908  of  the  Laws  of  1896  addi- 
tional restrictions  were  imposed  upon  the  right  of  certain 
foreign  corporations,  of  which  the  plaintiff  is  one,  to  do  busi- 
ness in  this  state.  It  was  for  a  failure  to  allege  affirmatively 
that  the  plaintiff  has  complied  with  these  restrictions  that  the 
learned  court  below  held  that  the  papers  upon  which  the  order 
was  granted  were  insufficient.  That  statute  provides,  in  sub- 
stance, that  the  plaintiff  shall  pay  to  the  state  a  license  fee 
for  tlie  right  to  do  business  of  one-eighth  of  one  per  cent 
on  the  capital  stock  employed  in  this  state,  and  then  provides 
that  no  action  shall  be  maintained  or  recovery  had  by  such 
corporation  without  obtaining  the  receipt  for  the  license  fee 
so  imposed  within  thirteen  months  after  the  beginning  such 
business  within  the  state.  It  is  assumed  that  the  statement 
in  the  complaint  referred  to  is  not  broad  enough  to  show 
compliance  with  this  law,  and  we  will  so  assume. 

But  we  do  not  think  that  the  complaint  is  defective  for 
that  reason.  It  states  a  good  cause  of  action  and  we  would 
have  to  so  hold  u]>on  a  dennirrer.  l*efore  these  statutes  were 
passed  the  plaintiff  could  maintain  this  action  under  general 
provisions  of  law  containing  no  restrictions  whatever  of  the 
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character  referred  to.  Tlie  statutes  in  themselves  give  no 
right  of  action,  and  are  not  essential  elements  of  the  cause  of 
action  stated  in  the  complaint.  They  are  mere  revenue  regu- 
lations, compliance  with  which  is  made  necessary  in  order  to 
acquire  the  right  to  do  business  here  and  to  enforce  causes  of 
action  in  our  courts.  They  may  possibly  be  matters  of 
defense,  but  not  essential  to  be  stated  as  part  of  the  cause  of 
action  or  right  to  sue.  When  a  foreign  corporation  brings  a 
suit  in  the  courts  of  this  state  and  states  a  good  cause  of  action 
in  the  complaint,  it  will  be  assumed  tliat  it  is  rightfully  in  the 
state  and  propei-ly  in  court  until  the  contrary  is  made  to 
appear.  The  question  is  one  merely  of  pleading  or  procedure, 
and  it  does  not  go  to  the  substance  of  the  plaintiffs  claim. 
Compliance  with  this  statute  was  no  part  of  the  plaintiffs 
case,  which  was  to  be  affirmatively  stated.  It  has  been  gen- 
erally held  that  such  conditions  are  the  same  and  fulfill  the 
same  office  as  a  proviso  in  a  statute,  the  enacting  clause  of 
which  gives  the  right  of  action  and  the  subsequent  provisions 
modify  or  limit  that  right.  The  plaintiff  in  sucli  a  case  may 
rely  upon  the  enacting  clause  and  leave  it  to  the  defendant  to 
plead  the  proviso  or  exception.  In  this  case  the  defendant 
may  waive  the  provisions  of  this  statute  and  defend  the  action 
brought  against  him  upon  the  merits,  and  unless  he  elects 
to  defend  or  raise  some  question  under  this  statute  by  some 
affirmative  act  or  pleading  the  court  will  simply  look  at 
the  cause  of  action  as  stated.  {Crane  v.  Pmoell,  139  N. 
Y.  379;  Rowell  v.  Janvrin^  151  N.  Y.  60;  Rima  v. 
RoHsie  Iron  WorTc%,  120  N.  Y.  433.)  The  objection  at 
most  is  one  as  to  the  character  or  capacity  of  the  plain- 
tiff to  sue.  That  objection,  if  the  defect  appears  upon 
the  face  of  the  complaint,  must  be  taken  by  demurrer. 
(Code,  §  488.)  If  it  does  not  appear  upon  the  face  of  the 
complaint  it  may  be  taken  by  answer.  (Code,  §  498.)  And 
if  not  taken  either  by  demurrer  or  answer  is  deemed  to  have 
been  waived.  (Code,  §  499.)  In  this  case  it  appears  that 
the  defendant  has  answered  and  the  answer  contains  merely  a 
general  denial.     It  would  seem  to  be  clear,  therefore,  that  he 
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has  waived  the  right  to  raise  any  question  based  upon  the 
statutes  i*eferrcd  to.  It  seems  to  us,  tlierefore,  that  the  papers 
upon  wliich  the  order  of  arrest  in  this  case  was  granted  were 
quite  sufficient  to  uphold  it.  The  objections  now  made  do 
not  go  to  the  jurisdiction  of  tlie  court  or  to  the  power  of  the 
court  to  grant  tlie  order.  How  far  the  defendant  could  avail 
himself  of  the  non-compliance  on  the  part  of  the  plaintiff 
with  these  statutory  conditions  and  regulations,  had  he  elected 
to  do  so  in  some  proper  form,  is  quite  another  question,  but  is 
not  now  before  us. 

"We  think  that  the  order  appealed  from  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs,  and  the 
question  certified  answered  in  the  negative. 

Parker,  Ch.  J.,  Gray,  Haight,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Order  reversed,  etc. 


John  G.   Probst,   Respondent,  v.  The  Rochester  Steak 

Laundry  Company,  Appellant. 

Lease — Acts  op  Assignee  Constituting  an  Elbcton  to  Exercise 
Option  pok  Extension  —  His  Liability  porRent  op  Extended  Term. 
The  assignee  of  a  lease  which  provided  for  a  fixed  term  with  the  privilege 
of  extending  it  by  giving  written  notice  to  the  lessor,  who  enters  into 
possession  of  the  demised  premises  and  continues  therein  after  the  term 
has  expired  without  any  claim  of  right  so  to  do,  except  as  authorized 
by  the  lease,  and  who  pays  the  rent  thereafter  as  it  becomes  due,  impliedly 
elects  to  exercise  the  option  for  an  extension  of  the  term,  although  no 
express  notice  of  such  election  is  given,  and  the  lessor  by  receiving  the 
rent  impliedly  waives  the  requirement  of  a  written  notice  and  consents  to 
such  occupancy;  the  assignee,  therefore,  continues  liable  for  the  rent  for 
the  unexpired  portion  of  the  extended  term,  although  before  its  expiration 
he  assigns  the  lease  and  abandons  the  premises. 

Probst  v.  Boclieater  Steam  Lamidry  Co..  59  App.  Div.  625,  affirmed. 

(Argued  June  17,  1902;  decided  June  27,  1902.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  12,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  decision  of  the  Monroe  County  Court  on  trial 
without  a  a  jury. 

On  the  19th  of  July,  1897,  the  plaintiff,  by  an  instrument 
in  writing,  leased  his  store  in  the  city  of  Kochester  to  one 
Stadler  for  the  term  of  one  year  from  that  date,  at  the  rent 
reserved  of  six  dollars  a  week.  The  lease  contained  the  fol- 
lowing clause :  "  The  party  of  the  second  part  has  the  option 
of  two  more  years  upon  same  conditions,  provided  he  gives 
the  owner  of  store  a  written  notice  of  such  intention  three 
months  before  the  expiration  of  first  year."  Stadler  went 
into  possession  and  occupied  the  premises  until  September 
29th,  1897,  when  he  assigned  the  lease  to  the  defendant,  there 
being  no  stipulation  therein  prohibiting  the  assignment  thereof. 
The  defendant  took  possession  at  once  and  continued  hi  occu- 
pation until  the  16th  of  November,  1898,  when  it  assigned 
the  lease  to  one  of  its  employees,  after  paying  the  rent  to  that 
date.  This  action  wa^  brought  to  recover  the  rent  which 
accrued  between  November  16th,  1898,  and  May  15th,  1900, 
on  the  theory  that  the  defendant  had  exercised  the  option  to 
extend  the  lease,  and  had  become  liable  to  the  plaintiff 
accordingly. 

After  finding  the  foregoing  facts  in  substance  the  trial 
court  further  found  that :  "At  the  expiration  of  the  term  on 
the  18th  day  of  July,  1898,  the  defendant  did  not  vacate  or 
surrender  possession  of  the  premises,  nor  remove  therefrom, 
but  continued  in  possession  of  the  same  with  the  consent  of 
the  plaintiff,  paying  rent  therefor  to  the  plaintiff,  down  to  and 
including  the  15th  of  November,  1898 ;  and  the  defendant  by 
so  continuing  in  possession  of  the  said  premises,  with  plain- 
tiff's consent,  after  the  expiration  of  the  term  of  one  year 
mentioned  in  said  lease,  paying  the  rent  therefor  named  in  the 
lease  to  the  plaintiff,  elected  to  and  did  exei'cise  the  option 
contained  in  the  lease  to  renew  the  same  for  the  additional 
period  of  two  years  from  the  19th  day  of  July,  1898,  the  plain- 
tiff waiving  the  written  notice  of  such  election  on  the  defend- 
ant's part,  required  by  the  lease."  Judgment  was  directed 
against  the  defendant  for  the  amount  claimed  by  the  plaintiff, 
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and  after  affirmance  by  the  Appellate  Division,  all  the  justices 
concurring,  the  defendant  appealed  to  this  court. 

J,  B.  3f.  Step/iens  and  Kendall  B.  Castf^}  for  appellant 
There  was  no  privity  of  contract  between  plaintiff  and  defend- 
ant, and  consequently  defendant  was  not  liable  for  rent  after 
the  privity  of  estate  ceased.  {Long  v.  Stafford^  103  N.  Y. 
274 ;  Durand  v.  Curtis,  57  X.  T.  7 ;  Haynes  v.  Aldrich, 
133  N.  Y.  287  ;  Tlerter  v.  Mullen,  159  N.  Y.  25 ;  Talamo  v. 
SpitzmiUer,  120  N.  Y.  37;  Preston  v.  Hawley,  101  X.  Y. 
586;  Vhase  v.  S.  A,  R,  R,  Co.,  97  N.  Y.  384 ;  Zorkowski  v. 
Astor,  156  X.  Y.  393 ;  Frank  v.  N,  1",  Z.  E,  d;  TT.  R.  R. 
Co,,  122  X.  Y.  197.)  The  defendant  was  assignee  of  a  three- 
year  term  and  was  liable  for  rent  only  while  it  occupied  the 
premises.  {Stone  v.  S,  L.  S,  Co.,  155  Mass.  267;  ^Kramer  v. 
Cook,  73  Mass.  550;  Newhoffx.  Mayo,  48  X.  J.  Eq.  619; 
McAdam  on  Landl.  &  Ten.  [3d  ed.]  545,  §  157;  Bogan  v. 
Wright,  22  Misc.  Rep.  94 ;  Phyfe  v.  ^Vardell,  5  Paige,  268 ; 
House  V.  Burr,  24  Barb.  525 ;  Cretian  v.  Doney,  1  X.  Y. 
419 ;  Voege  v.  Ronalds,  83  llun,  114 ;  Walker  v.  Reeve,  3 
Doug.  19;  Tate  v.  McCormich,  23  Hun,  218.) 

IFenian  W,  Morris  for  respondent.  ^^  continuing  in 
possession  of  the  demised  premises  after  the  expiration  of 
the  term,  with  plaintiffs  consent,  the  defendant  will  be  pre- 
sumed to  have  elected  to  renew  the  lease  for  the  additional 
two  years,  and  this  presumption  is  one  of  fact,  which  will  not 
be  disturbed  by  this  court.  (Code  Civ.  Pro.  §  191,  subd.  4  ; 
Mar  den  v.  Dorthy,  160  X.  Y.  39  ;  People  v.  Barker,  152  X. 
Y.  417;  Szuchy  v.  H,  C  &  L  Co.,  150  X.  Y.  219;  MeseroU 
V.  lloyt,  161  X.  Y.  59;  Long  v.  Stafford,  103  X.  Y.  274; 
Woodcock  V.  Roberts,  ^^  Barb.  498 ;  Voege  v.  Ronalds,  83 
llun,  114;  Kramer  v.  Cook,  73  Mass.  550.)  An  assignee  of 
a  lease  containing  an  option  to  renew,  who  exercises  such 
option,  either  by  continuing  in  possession  under  the  lease, 
after  the  expiration  of  the  original  term,  with  the  consent  of 
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the  landlord,  or  in  any  other  manner,  will  be  bound  by  the 
same  rule  governing  such  election  and  the  consequences  fol- 
lowing therefrom  as  the  lessee  himself  had  he  remained  in 
possession,  and  the  rule  that  the  assignee  of  a  lease  is  only 
liable  for  the  rent  so  long  as  he  holds  the  lease  and  remains 
in  possession  under  it  has  no  application  to  such  a  case. 
(  Woodcock  V.  Itohei^ts^  ^Q  Barb.  498  ;  Wilkinson  v.  Pettit^  47 
Barb.  230 ;  Dmoning  v.  Joiies^  11  Daly,  245  ;  Sutherland  v. 
Goodnoio,  108  111.  528 ;  Gerard  on  Tit.  to  Real  Est.  [3d  ed.] 
183  ;  McAdam  on  Landl.  &  Ten.  [3d  ed.]  537,  638 ;  Pig- 
got  V.  M(iso)i^  1  Paige,  412 ;  Kelly  v.  Kelly ^  1  Daly,  419.) 
Defendant's  liability  for  the  rent  in  dispute  is  not  affected  by 
the  Statute  of  Frauds.  (Tj)iig  v.  Stafford,  103  N.  Y.  274; 
Baillie  V.  Plaiity  11  Misc.  Rep.  30  ;  Crane  v.  Powell^  139 
N.  Y.  379 ;  Mattlteio  v.  Matthews,  154  N.  Y.  288.)  Defend- 
ant cannot  escape  liability  for  the  rent  in  question  on  the 
plea  that  the  lease  when  assigned  to  it  was  for  a  fixed  term 
of  three  years.     {Marden  v.  Dorthy,  160  N.  Y.  39.) 

Vanx,  J.  A  lessee,  who  enters  into  possession  of  demised 
premises  under  a  lease  for  a  fixed  term  with  the  privilege  of 
extending  it  by  giving  written  notice  to  the  lessor,  and  con- 
tinues in  possession  after  the  fixed  term  has  expired,  paying 
the  rent  thereafter  as  it  becomes  due,  thereby  elects  to  exer- 
cise the  option  for  an  extension  of  the  term,  although  no 
express  notice  of  such  election  is  given.  {Lo7ig  v.  Stafford,  103 
N.  Y.  274,  283.)  In  such  a  lease  the  requirement  of.  a  written 
notice  may  be  waived  by  the  parties  and  a  waiver  will  be 
implied  when  the  lessee  remains  in  possession  and  pays  the 
rent  to  the  lessor.     (Id.) 

The  assignment  of  the  lease  in  question  by  the  lessee  to  the 
defendant  conferred  upon  it  all  his  rights,  including  the 
privilege  of  exercising  the  option  to  extend  the  term.  "The 
benefit  running  with  the  land  is  transmitted  by  assignment." 
(Mc Adam's  Landlord  &  Tenant  [3rd  ed.],  377;  Piggot  v. 
Masony  1  Paigj,  412.)  The  assignee  thereupon  became  liable 
for  the  rent  by  privity  of  estate  so  long  as  it  remained  in  pos- 
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session.  ])ut  it  could  have  terminated  the  liability  at  any  time 
during  the  first  year  by  assigning  the  lease  and  leaving  the 
premises.  {Franh  v.  X.  Y.,  Z.  E.  tfe  IF.  li,  R,  Co.,  122  N. 
Y.  197.)  It  was  the  duty  of  the  assignee  upon  the  expiration 
of  the  original  term  to  surrender  possession  to  the  lessor,  or 
exercise  the  option  given  by  the  lease.  Among  the  covenants 
on  the  part  of  the  lessee  running  with  the  land,  was  one 
requiring  surrender  of  possession  to  the  lessor  upon  the 
expiration  of  the  defined  term,  unless  the  option  was  exer- 
cised. The  assignee  gave  no  written  notice  of  an  intention  to 
extend  the  lease,  but  continued  in  possession  after  the  expira- 
tion of  the  first  year  and  paid  the  rent  every  week  as  it  fell 
due  for  the  period  of  four  months.  The  lessor  by  accepting 
the  rent  from  the  assignee  waived  his  right  to  require  written 
notice  of  election  as  required  by  the  lease.  The  assignee 
claimed  no  right  to  hold  over  or  to  continue  in  possession 
except  as  authorized  by  the  lease.  No  such  circumstances 
existed  as  were  held  in  two  recent  cases  to  rebut  the  pre- 
sumption of  a  renewal  or  extension  by  implication.  {Herter 
v.  Mullen,  159  N.  Y.  28 ;  Zm^kowsH  v.  Astor,  156  K  Y. 
393.)  The  case  is  barren  of  any  excuse,  real  or  pretended, 
for  continuing  in  possession  and  paying  rent  without  exer- 
cising the  option.  The  assignee  at  the  expiration  of  the  first 
year  stood  in  the  shoes  of  tlie  lessee  with  all  the  privileges 
and  duties  which  would  have  devolved  upon  him  had  he 
then  owned  the  lease.  Any  act  which,  if  done  by  the  lessee, 
would  have  raised  a  conclusive  presumption  that  he  intended 
to  exercise  the  option,  would  if  done  by  the  assignee  in  posses- 
sion have  the  same  effect.  Due  effect  can  be  given  to  the 
lease  and  the  assignment  thereof  in  no  other  way.  A  lessee 
by  remaining  in  possession  and  continuing  to  pay  rent  would 
ij}80  facto  have  extended  the  lease  and  the  assignee  by  the 
same  acts  brought  about  the  same  result.  The  privity  of 
estate  which  existed  between  the  assignee  and  the  lessor  when 
the  first  year  expired,  gave  to  the  acts  of  the  former  the  same 
legal  effect  as  if  such  acts  lu.d  been  done  by  the  lessee  in  the 
absence  of  an  assignment.     The  act  of  continuing  in  posses- 
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won  and  paying  rent,  operating  through  the  option  in  the 
lease  which  then  belonged  to  the  assignee,  resulted  in  an 
implied  contract  to  extend  the  lease,  and  thenceforward  there 
was  privity  of  contract  between  the  parties  as  well  as  privity 
of  estate.  The  lessor  by  accepting  the  rent  accruing  after 
the  expiration  of  the  fixed  term  imj)liedly  waived  tlie  notice 
required  by  the  lease,  and  the  assignee  by  remaining  in  posses- 
sion and  continuing  to  pay  rent  impliedly  exercised  thcoi)tion 
to  extend  the  term  for  the  further  period  of  two  years.  The 
result  was  not  the  creation  of  a  new  lease,  but  the  continu- 
ance of  an  existing  lease  pursuant  to  the  terms  thereof.  The 
subsequent  assignment  by  the  defendant  to  one  of  its  employees 
and  the  abandonment  of  possession  by  it  had  no  effect  upon 
the  contract,  and  the  defendant  continued  liable  for  the  rent 
by  virtue  of  its  implied  covenant. 

We  think  that  from  the  mutual  action  of  the  parties,  the 
one  remaining  in  possession  and  paying  the  rent  and  the  other 
consenting  thereto  by  accepting  the  rent,  a  contract  arose  by 
implication  of  law  binding  upon  both,  which  extended  the 
lease  for  the  period  named  in  the  option.  The  judgment 
should,  therefore,  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Stillwater  and 
Mechanicville  Street  Railway  Company,  Appellant,  v. 
The  Boston  and  Maine  Railroad  Company,  Respondent. 

Railroads  —  Intersection  ok  Electric  Street  Railroad  with 
Steam  Railroad  —  Court  May  Appoint  Commissioners  to  Determine 
Place  and  Manner  of  Intersection  under  Section  12  op  the  Rail- 
road Law.  The  provisions  of  section  12  of  the  I^ilroad  I^aw  (L.  1890, 
ch.  565,  as  amd.  by  L.  1892,  ch.  670),  providing  tliat  **  Every  niih-oad  cor- 
poration, whose  road  is  or  shall  be  intersected  by  any  new  railroad,  shall 
unite  with  the  corporation  owning  such  new  railroad  in  forming  the  neces- 
sary intersections  and  connections,  and  grant  the  requisite  facilities 
therefor,"  and  that  if  the  companies  cannot  agree  upon  the  compensation 
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to  be  made  therefor  or  upon  the  details  of  the  point  or  manner  of  such 
intersection  and  connection,  the  same  shall  be  determined  by  a  commission 
to  be  appointed  by  the  court  as  provided  in  the  Condemnation  Iaw,  apply 
to  and  include  the  intersection  and  connection  of  a  street  railroad  operated 
by  electricity  with  a  railroad  operated  by  steam;  since  the  legislature  in 
undertaking  a  revision  of  the  liailroad  Law  (L.  1890,  ch.  565)  attemiited 
so  far  as  possible  to  establish  a  complete  system  under  which  all  kinds  of 
railroads  could  be  operated  and  the  public  interests  subserved,  and  an 
examination  of  the  statute  shows  that  all  of  its  provisions  relating  to  the 
intersection  and  connection  of  railroads  and  the  interchange  of  the  busi- 
ness of  transporting  passengers  and  freight  by  connecting  and  intersecting 
railroads,  expressly  refer  to  and  include  "every  railroad  corporation" 
incorporated  under  the  provisions  of  section  2  of  the  statute,  among 
which  are  provisions  relating  to  the  incorporation  of  street  surface 
railroads. 
Matter  of  Stilltoater  <fc  M.  St.  Ry,  Co.,  72  App.  Div.  294,  reversed. 

(Argued  June  10,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tiie  third  judicial  department,  entered  ilay 
14,  1902,  which  reversed  an  order  of  Special  Term  confirm- 
ing the  report  of  commissioners  and  adjudging  that  an  inter- 
section and  connection  of  the  respondent's  railroad  with  that 
of  the  petitioner  be  made,  and  dismissed  the  application. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  B,  Ilill  and  TJiomas  (T  Connor  for  appellant.  The 
power  to  compel  the  intersection  and  connection  of  two  rail- 
roads is  not  confined  exclusively  to  steam  railroads.  {^Matter 
of  W.  S.  <b  A,  R.  E,  Co.  V.  S.  B.  <&  iT.  JT.  B.  B.  Co.,  115 
N.  Y.  442 ;  P.  B,  By.  Co.  v.  S.  L  B.  Co.,  71  Hun,  179 ;  B. 
B.  B.  Co.  V.  N.  r.,  Z.  E.  cfelF.  B.  Co.^n  Hun,  583  ;  Con- 
nolly V.  N.  Y.  C.  A  II.  B.  B.  B.  Co.,  35  App.  Div.  610; 
Geneva,  etc.,  v.  ^V.  Y.  C.  B.  B.  Co.,  90  Hun,  9 ;  iT.  Y,  L. 
E.  cfe  V^\  B.  Co.  V.  E.  B.  Co.,  31  App.  Div.  378 ;  Kiinz  v. 
B.  II.  B.  B.  Co.,  25  Misc.  Kep.  334 ;  MatUr  of  It.  E.  By. 
Co.,  57  Hun,  50  ;  123  N.  Y.  351 ;  //.  li.  T.  Co.  v.  ir.  T.  d& 
B.  B.  Co.,  56  Hun,  70 ;  ihidson  v.  L.  tfc  B.  B.  R.  Co.,  178 
Mass.  64;  IL,  etc.,  B.  B.  Co.  v.  Philadelphia,  89  Penn. 
St.   210.)     The  light  of  the    appellant's  road   to  connect 
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with  respondent's  road  cannot  be  defeated  upon  the  ground 
of  any  alleged  inconvenience  to  the  latter  road.  (5.,  etc,^ 
R,  E.  Co.  V.  iV;  3".,  Z.  E.  i&  W.  R.  R,  Co,,  72  Hun, 
585 ;  PeopU  ex  reL  v.  B.  db  A.  R,  R.  Co.,  70  N.  Y.  569 ; 
Z.  cfc  iV:  R,  Co.  V.  B.  G.  Ry.  Co.,  23  Ky.  273 ;  Beehnan  v. 
B.  db  B.  B.  R.  R.  Co.,  89  llun,  14;  Gallagher  v.  £eating, 
27  Misc.  Rep.  138.)  There  is  nothing  in  the  technical  objec- 
tion that  there  was  no  evidence  produced  showing  a  present 
necessity  for  an  interchange  of  freight  between  the  two  rail- 
roads. {3IatUr  of  Z.  cfe  B.  R.  R.  Co.,  77  N.  T.  557;  Mat- 
ter of  B.,  II.  T.,  etc.,  R.  R.  Co.,  79  N.  Y.  64 ;  l)e  Graxo  v. 
Z.  1.  E.  Ry.  Co.,  43  App.  Div.  503.) 

Lewis  E.  Carr  and  T.  F.  Hamilton  for  respondent.  Sec- 
tion 12  of  the  Railroad  Law,  under  which  this  application  was 
made,  does  not  justify  the  maintenance  of  this  proceeding. 
{Hohnes  v.  Carley,  31  N.  Y.  289 ;  7Z  Z  Co.  v.  Alger,  54  N. 
Y.  173 ;  Matter  of  O'Neil,  91  N.  Y.  516 ;  People  ex  rd.  v. 
Lacomhe,  99  N.  Y.  43 ;  ImieM  v.  Pur  cell,  2  T.  &  C.  538.) 

Haiqht,  J.  This  proceeding  was  instituted  by  the  Still- 
water &  Mechanicville  Street  Railway  Company  to  obtain  an 
order  permitting  it  to  unite  and  connect  the  tracks  of  its  rail- 
road with  those  of  the  Boston  &  Maine  Railroad  Company  in 
order  to  facilitate  the  free  interchanging  of  cars  between  the 
two  roads. 

The  Stillwater  &  Mechanicville  Street  Railway  Company 
was  organized  under  the  General  Railroad  Law  of  this  state, 
with  the  right  to  transport  both  passengei-s  and  freight,  and  is 
operated  as  an  electric  railroad  by  the  trolley  system. 

The  Boston  it  Maine  railroad  is  a  foreign  corporation, 
organized  under  the  laws  of  Massachusetts,  and  is  operating 
a  steam  railroad.  It  is  contended  u[)<>ii  its  behalf  that  the 
statute  does  not  authorize  the  court  to  compel  a  connection  of 
the  tracks  of  the  two  roads.  The  question,  therefore,  raised  for 
our  review  is,  as  to  the  proper  construction  of  the  statute. 

The  Railroad  Law  of  1890  (Chapter  565,  section  12)  pro- 
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vides  as  follows  :  "  Every  railroad  corporation,  whose  road  is 
or  shall  be  intersected  by  any  new  raili'oad,  shall  unite  with 
the  corporation  owning  such  new  railroad  in  forming  the  nec- 
essary intersections  and  connections,  and  grant  the  requisite 
facilities  therefor ;  and  if  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be  made  therefor  or  upon 
the  line  or  lines,  grade  or  grades,  points  or  manner  of  such 
intersections  and  connections,  the  same  shall  be  ascertained 
and  determined  by  commissioners,  one  of  whom  must  be  a  pi'ac- 
tical  civil  engineer  and  surveyor,  to  be  appointed  by  the  court, 
as  is  provided  in  tlie  condemnation  law;  and  such  commissioners 
may  determine  wlietlier  the  crossing  or  crossings  of  any  rail- 
road before  constructed  shall  be  beneath,  at,  or  above  the 
existing  grade  of  such  railroad,  and  upon  the  route  designated 
upon  the  map  of  the  corporation  seeking  the  crossing  or  other- 
wise. All  railroad  corporations  whose  roads  are  or  shall  here- 
after be  so  crossed,  intersected  or  joined,  shall  receive  from 
each  other  and  forward  to  their  destination  all  goods,  mer- 
chandise and  other  property  intended  for  points  on  their 
respective  roads,  with  the  same  dispatch  as,  and  at  a  rate  of 
freight  not  exceeding  the  local  tariff  rate  charged  for  similar 
goods,  merchandise  and  other  property,  received  at  and  for- 
warded from  the  same  point  for  individuals  and  other 
corporations." 

It  will  be  observed  that  this  statute  contains  two  provisions, 
one  for  the  crossing  of  the  tracks  of  another  railroad  at,  above, 
or  beneath  grade ;  and  the  other  provides  for  the  intersection 
of  the  tracks  of  such  railroads,  and  upon  the  making  of  such 
connections  the  roads  shall  receive  from  each  other  and  for- 
ward to  their  destination  all  goods,  merchandise  and  other 
property  intended  for  points  on  their  respective  lines. 

The  court  below  seems  to  have  been  of  the  opinion  that 
this  statute  had  reference  to  steam  railroads,  and  did  not  per- 
tain to  roads  operated  by  electricity.  In  determining  this 
question  it  becomes  necessary  to  examine  more  fully  the  Rail- 
road Law  for  the  purpose  of  ascertaining  the  legislative 
intent.     By  referring  to  section  2  of  the  act,  we  find  provis- 
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ions  for  the  incorporation  of  railroads  which  is  to  be  accom- 
plished by  the  execution  of  a  certificate  by  fifteen  or  more 
persons  which  shall  contain  the  name  of  the  corporation,  the 
number  of  years  it  is  to  continue  and  the  kind  of  road  to  he 
huUt  or  operated.  The  section  contains  other  provisions, 
among  which  is  subdivision  11,  which  provides  that  "if  a 
street  surface  railroad,  the  names  and  description  of  the  streets, 
avenues  and  highways  in  which  the  road  is  to  be  constructed." 
It  is  thus  apparent  that  the  articles  of  incorporation  provided 
for  have  reference  to  all  kinds  of  railroads  for  public  use, 
including  steam  raih'oads,  street  surface  and  electric  roads. 

Again,  passing  to  section  4,  subdivision  5,  of  the  act,  we  find 
that  every  railroad  corporation,  in  addition  to  the  power  given 
by  the  General  Stock  Corporation  Law,  shall  have  power  "  to 
cross,  intersect,  join  or  unite  its  railroad  with  any  other  rail- 
road before  constructed,  at  any  point  on  its  route  and  upon 
the  ground  of  such  otlier  railroad  corporation,  with  the  neces- 
sary turnouts,  sidings,  switches  and  other  conveniences  in 
furtherance  of  the  objects  of  its  connection." 

Section  34.  "  Every  railroad  corporation  shall  start  and  run 
its  cars  for  the  transportation  of  passengers  and  property  at  regu- 
lar times,  to  be  fixed  by  public  notice,  and  shall  furnish  sufficient 
accommodations  for  the  transportation  of  all  passengers  and 
property  which  shall  be  offered  for  transportation  at  the  place 
of  starting,  within  a  reasonable  time  previously  thereto,  and 
at  the  junctions  of  other  railroads,  and  at  the  usual  stopping 
places  established  for  receiving  and  discharging  way  passen- 
gers and  freight  for  that  train  ;  and  shall  take,  transport  and 
discharge  such  passengers  and  property  at,  from  and  to,  such 
places,  on  due  payment  of  the  fare  or  freight  legally  author- 
ized therefor." 

Section  35.  "Every  railroad  corporation  whose  road,  at  or 
near  the  same  place,  connects  with  or  is  intersected  by  two  or 
more  railroads  competing  for  its  business,  shall  fairly  and  impar- 
tially afford  to  each  of  such  connecting  or  intersecting  roads 
equal  terms  of  accommodation,  privileges  and  facilities  in  the 
transportation  of  cars,  passengers,  baggage  and  freight  over 
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and  upon  its  roads,  and  over  and  upon  their  roads,  and  equal 
facilities  in  the.  interchange  and  use  of  passenger,  baggage, 
freight  and  other  cars  required  to  accommodate  the  business 
of  each  road,  and  in  furnishing  passage  tickets  to  passengers 
who  may  desire  to  make  a  continuous  trip  over  any  part  of 
its  roads  and  either  of  such  connecting  roads.  The  board  of 
railroad  commissioners  may,  upon  application  of  the  corpora- 
tion owning  or  operating  either  of  the  connecting  or  inter- 
secting roads,  and  upon  fourteen  days'  notice  to  the  corporar 
tion  owning  or  operating  the  other  road,  prescribe  such 
regulations  as  will  secure,  in  their  judgment,  the  enjoyment 
of  equal  privileges,  accommodations  and  facilities  to  snclv  con- 
necting or  intersecting  roads  as  may  be  required  to  accommo- 
date the  business  of  each  road,  and  the  terms  and  conditions 
upon  which  tlie  same  shall  be  afforded  to  each  road.  The 
decision  of  the  commissioners  shall  be  binding  on  the  par- 
ties for  two  years,  and  the  Supreme  Court  sliall  have  power 
to  compel  the  performance  thereof  by  attachment,  mandamus, 
or  otherwise." 

It  will  be  observed  that  each  of  these  provisions  of  the 
statute,  to  which  reference  has  been  made,  expressly  refers 
to  every  railroad  corporatiofi^  and  thereby  includes  every 
railroad  incorporated  under  the  provisions  of  section  2  of  the 
act. 

Tlie  contention  is  now  made  that  to  compel  a  track  con-^ 
nection  with  steam  railroads  by  electric,  or  street  surface 
railroads  for  the  interchanging  of  traffic,  would  be  a  burden 
and  a  hardship  to  steam  railroads  that  was  not  contemplated 
when  the  statute  was  passed  ;  that  to  permit  connections  with 
steam  railroads  by  the  large  number  of  electric  railroads  which 
have  been,  or  are  being  constructed,  would  result  in  confusion 
to  the  steam  railroads  and  make  their  operation  difficult. 

The  learned  Appellate  Division  appears  to  have  been 
impressed  with  this  argument,  for  it  states  in  its  opinion  that 
the  proceeding  and  purpose  is  new,  and  obviously  opens  a 
field  of  inquiry  of  the  greatest  importance,  not  alone  to  rail- 
road corporations,  but  to  the  general  public,  which  has  an 
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interest  in  tlie  streets  and  highways  of  towns,  villages  and  cities 
of  the  state;  that  if  the  street  surface  railways  are  to  be 
recognized  as  an  integral  part  of  the  great  system  of  steam 
railroads,  that  the  purpose  should  be  made  clear  by  the  legis- 
lature. 'We  readilv  concede  that  the  legislative  intent  should 
clearly  appear,  but  we  are  not  much  impressed  with  the  con- 
tention that  burden  and  hardship  will  result  to  the  steam  rail- 
roads, or  that  confusion  will  follow  in  their  operation.  The 
provisions  of  the  statute  authorizing  the  courts  to  compel  con- 
nections, or  intersections  of  tracks  between  railroads,  to  our 
minds  was  intended  to  promote  the  public  interests,  independ- 
ent of  that  of  the  railroad  companies.  Travelers  and  the 
shippers  of  merchandise  and  freight  have  the  right  to  make 
use  of  all  of  the  facilities  provided  for  in  the  articles  of  incor- 
poration, and  the  provisions  of  the  statute  pertaining  thereto, 
in  the  conduct  of  their  business.  This,  we  think,  is  made 
clear  by  the  provisions  of  the  statute  which  requires  that 
all  railroad  corporations  whose  roads  are,  or  shall  be  inter- 
sected shall  receive  from  each  other  and  forward  to  their 
destination  all  goods,  merchandise  and  other  property  intended 
for  points  on  their  respective  roads,  with  the  same  dispatch 
and  at  the  rate  of  freight  not  exceeding  the  local  tariff  rate, 
etc.  Bearing  this  purpose  in  mind,  we  pass  to  a  considera- 
tion of  the  meaning  of  the  law.  As  we  have  seen,  by  the 
statute  authorizing  the  incorporation  of  railroads,  the  legisla- 
ture contemplated  making  provisions  for  all  kinds  of  rail- 
roads, street  surface,  as  well  as  steam  railroads.  By  section 
4,  subdivision  7,  all  roads  organized  under  the  provisions  of 
the  act  were  empowered  "  to  take  and  convey  persons  and 
property  on  its  railroad  by  the  power  or  force  of  steam,  or 
animals,  or  by  any  mechanical  power."  It  is  true  that  the 
statute  contains  numerous  provisions  which  apply  alone  to 
steam  railroads,  and  other  provisions  which  apply  alone  to 
electric  or  street  surface  roads  ;  but  in  most  of  these  pro- 
visions there  is  specific  reference  to  either  steam  or  street  sur- 
face roads.  The  great  body  of  the  statute  was  intended  to 
apply    to   all   railroads    incorporated    under    its    provisions, 
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especially  so  far  as  those  provisions  were  applicable.  The 
revision  of  the  Railroad  Law  of  1850  is  of  recent  date  and 
after  the  street  surface  railroads  in  our  cities  and  villages  had 
become  very  numerous.  The  legislature  in  undertaking  a 
revision  of  the  railroad  laws  attempted  so  far  as  possible  to 
establish  a  complete  system  under  which  all  kinds  of  railroads 
could  be  operated  and  the  public  interest  subserved.  In 
construing  these  statutes  it  does  not  become  us  to  shut  our 
eyes  to  the  purposes  souglit  to  be  accomplished,  or  the  dis- 
coveries that  have  been  made  and  the  improvements  accom- 
plished in  the  transportations  of  the  country  in  recent  years, 
The  great  steam  roads  liave  extended  across  the  continent  from 
ocean  to  ocean,  and  from  the  far  north  down  to  the  tropics. 
These  roads  have  become  great  arteries  over  which  is 
transported  the  greater  part  of  the  commerce  of  the  conti- 
nent. It  has  not  been  considered  profitable  or  practical  for 
steam  roads  to  be  constructed  to  every  village,  hamlet  or  pro- 
ductive district  in  the  country.  This,  however,  is  rapidly 
being  accomplished  by  the  numerous  electric  roads  that  are  in 
process  of  construction,  or  are  contemplated.  By  their  means 
the  farmer,  the  mill  owner  and  the  merchandise  vendor  in  dis- 
tant places  may  be  able  to  reach  the  steam  railroads,  and 
through  them  the  great  markets  of  our  cities,  with  their  mer- 
chandise and  products,  and  in  this  way  one  road  may  become 
a  feeder  and  distributor  of  the  other. 

If  one  electric  road  were  seeking  a  connection  with  another 
road  operated  by  the  same  power,  it  would  hardly  be  claimed 
that  the  provisions  of  section  12  did  not  apply.  It  is  practi- 
cally conceded  that  electric  roads  may  be  united  with  other 
roads  of  the  same  character  and  operated  by  the  same  power. 
But  the  statute  has  not  limited  the  courts  to  the  requiring  of 
intersections  and  connections  between  roads  of  the  same  char- 
acter. Very  likely,  electric  roads  tendering  cars  to  steam 
roads  for  transportation  should  only  offer  those  properly 
equipped  with  brakes  and  couplers,  so  that  they  may  be  taken 
and  transported  readily  and  safely.  It  may  be  that  additional 
regulations  will  become  necessary  in  order  that  equal  privi- 
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leges,  accommodations  and  facilities  ma}"  be  afforded  in  con- 
necting and  intersecting  roads,  but  all  this  may  be  controlled 
by  the  board  of  railroad  commissioners,  who,  under  the  pro- 
visions of  section  35,  to  whicii  we  have  referred,  is  given  full 
authority  in  the  premises. 

It  is  said  that  the  rights  of  the  pnbhc  in  the  streets  and 
highways  of  our  cities,  towns  and  villages  should  be  pro- 
tected and  that  qatb  loaded  witli  merchandise  and  freight 
should  not  be  permitted  to  be  run  over  street  surface  rail- 
roads. It  may  be  that  additional  regulations  sliould  be  pro* 
vided  eitlier  by  statute  or  by  ordinance,  limiting  the  time  in 
which  cars  of  this  character  should  be  permitted  to  run  over 
street  surface  railroads,  especially  in  cities  and  large  villages ; 
but  that  the  power  exists  to  run  such  cars  is  no  longer  an  open 
question  in  this  court.  This  question  was  elaborately  consid- 
ered in  the  case  of  De  Grauw  v.  Long  Island  Electric  Rail- 
way Company  (43  App.  Div.  502),  which  case  was  affirmed 
in  this  court  on  the  opinion  below  (163  N.  Y.  597). 

Again,  bearing  in  mind  the  legislative  purpose,  its  intent 
to  our  minds  appears  reasonably  clear  by  the  provision  "  to 
cross,  intersect,  join  or  unite  its  railroad  with  any  other 
railroad."  The  word  "cross"  is  used  in  connection  with 
the  word  '*  connect,"  and  the  legislature  could  hardly  have 
intended  that  one  word  should  mean  one  kind  of  a  railroad, 
and  the  other  another  kind.  One  of  the  most  important 
rights  which  the  legislature  undertook  to  provide  for  and  to 
protect  was  that  of  the  right  of  one  railroad  to  cross  the  tracks 
of  another  which  had  previously  been  constructed.  Were  it 
not  for  this,  one  road  running  north  and  south  through  the 
state  could  absolutely  prevent  the  constructing  of  another 
extending  east  and  west.  The  legislature  was  careful  to  make 
ample  provisions  for  crossings  in  the  same  section  in  which 
intersections  were  provided  for,  and  these  provisions  with 
reference  to  crossings  have  been  held  to  apply  to  electric  and 
street  surface  roads  crossing  steam  roads,  or  of  steam  roads 
crossing  electric  or  street  surface  roads.  {Buffalo^  B,  cfr  L. 
R.  R.  Co.  V.  X.  Y.,  Z.  E.  ib  W,  R,  R.   Co.,^12  Ilun,  583; 
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Port  Iiichmo7id  cfe  P.  P.  EL  P.  R,  Co,  v.  Staten  Island 
P.  T.  P.  P,  Co.,  71  Iliin,  179;  affd.,  lU  X.  Y.  445.) 

It  appeara  to  us  that  the  legislature  has  clearly  emi)owered 
the  court  to  order  connections  such  as  is  sought  by  the  j>eti- 
tioner  in  these  proceedings.  The  order  of  the  Appellate 
Division  should,  therefore,  be  reversed,  and  that  of  the  Special 
Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Vann,  Ocllen  and  Web- 
NER,  JJ.,  concur. 

Order  reversed,  etc. 


Peter  Tremblay,   Respondent,    v.   The   Harmony   Mills, 

Appellant. 

Streets  —  Maintenance  op  Leader  from  Building  DiscnAROiNO 
Water  upon  Sidewalk  Whereby  Ice  l8  Formed  Thereon.  A  prop- 
erty owner  who  negligently  maintains  a  leader  from  the  roof  of  a  build- 
ing so  as  to  discharge  water  on  the  sidewalk,  by  which  ice  is  accumu- 
latcii  thereon  and  the  walk  rendered  dangerous,  is  liable  in  damages  to 
any  person  who  is  injured  thereby. 

Tremblay  v.  Hmtnony  Mills,  57  App.  Div.  630,  affirmed. 

(Argued  June  16,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 15,  1901,  aftirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Joftn  IL  Gleamn  and  John  E.  MiU)Tjcan.  for  api>eliant. 
The  case  was  not  submitted  to  the  jury  with  correct  instruc- 
tions as  to  the  law,  and  this  court  has  the  right  to  review 
such  error.  {^MviMulre  v.  Bell  TrUphone  Co,^  167  N.  Y. 
20S.)  The  charge  of  the  learned  trial  justice  was  erroneous, 
and  such  error  is  fairly  presented  by  the  defendant's  excep- 
tion.    {Moore  v.  Gadsden^  87  N.  Y.  84  ;    \VenzJick  v.  McCot- 
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ter,  87  K  Y.  122 ;  Moore  v.  Gadsden,  93  N.  Y.  12 ;   Weston 
V.  City  of  Troy,  139  N.  Y.  281.) 

Mark  Cohn  and  John  Scanlon  for  respondent.  The  unani- 
mous affirmance  of  the  judgment  by  the  Appellate  Division 
precludes  this  court  from  reviewing  any  questiofis,  except 
such  as  arise  on  the  charge  of  the  trial  judge  and  exceptions 
to  tlie  admission  or  exclusion  of  evidence.  {Szuchy  v.  If.  /. 
<fe  a  Co.,  150  N.  Y.  219 ;  Heed  v.  McCord,  160  N.  Y.  330 ; 
Cronin  v.  Lord,  161  N.  Y.  90 ;  Lamhin  v.  Pahner,  164  N. 
Y.  201 ;  Griffin  v.  Manice,  166  N.  Y.  188 ;  McGuire  v.  B. 
T.  Co.,  167  N.  Y.  208 ;  City  of  Niagara  Falls  v.  N.  T.  C. 
<&  II.  R.  R.  R,  Co.,  168  N.  Y.  610.)  The  liability  of  the 
defendant  is  founded  upon  the  fact  that  it  negligently  con- 
structed and  unlawfullv  maintained  and  used  a  conductor  or 
water  pipe  and  water  spout  on  its  building,  which  discharged 
water  on  the  sidewalk,  and  which  water  was  allowed  to  accu- 
znulate  and  freeze  thereon,  and  created  and  formed  an  obstruc- 
tion on  the  walk,  rendering  the  same  unsafe  and  dangerous  to 
pedestrians.  Such  a  condition  of  the  sidewalk  constitutes  a 
nuisance.  {Haggerty  v.  Thomson,  45  Hun,  398, 400 ;  Timlin 
V.  Standard  Oil  Co,,  54  Hun,  44 ;  McConneU  v.  Bostelmann, 
72  Hun,  238 ;  McGoldrick  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co., 
49  N.  Y.  S.  R.  566 ;  142  N.  Y.  640 ;  Thuringer  v.  iV^.  Y.  C. 
<b  II.  R.  R.  R.  Co.,  82  Hun,  33 ;  Macauly  v.  Schneider,  9 
App.  Div.  279 ;  Loois  v.  Eureka  Cluh,  37  App.  Div.  628.) 
There  was  no  error  in  the  charge  of  the  court.  (McConneU 
V.  Bostelmann,  72  Hun,  242.) 

CuLLEN,  J.  Assuming  the  sufficiency  of  the  appellant's 
exception  to  raise  the  point,  which  may  well  be  doubted,  the 
question  presented  on  tliis  appeal  is  whether  the  trial  court 
erred  in  instructing  the  jury  that  if  the  defendant  was  negli- 
gent in  maintaining  a  leader  from  the  roof  of  a  building  so 
as  to  discharge  water  on  the  sidewalk  by  which  ice  was  accu- 
mulated thereon  and  the  walk  rendered  dangerous,  the  plain- 
tiff was  entitled  to  recover.     "  At  common  law  any  act  or 
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obstruction  which  unnecessarily  incommodes  or  impedes  the 
lawful  use  of  a  highway  by  the  public  is  a  nuisance  "  (Angell 
on  Highways,  §  223),  and  any  party  who  sustains  a  private  or 
pecuHar  injury  therefrom  may  maintain  an  action  to  recover 
the  damages  sustained.  ( Wak€?nan  v.  Wilbur^  147  N.  Y. 
657.)  This  is  unquestionably  the  general  rule.  That  the 
jury  could  have  found  that  the  discharge  of  water  and  drip- 
pings from  the  leader  in  winter  weather,  when  the  water  so  dis- 
charged was  liable  to  freeze  and  form  ice,  rendered  tlie  sidewalk 
dangerous  and  constituted  an  obstruction,  and  that  the  defend- 
ant was  negligent  in  not  carrying  his  leader  under  the  sidewalk 
to  the  carriageway  seems  to  me  quite  plain.  To  exonerate 
the  defendant  from  liability  it  must  establish  one  of  two 
propositions  :  Firsts  that  it  had  the  lawful  right  to  discharge 
the  water  which  it  had  collected  on  the  roof  of  its  building 
upon  the  highway  regardless  of  the  eflfect  of  that  action  upon 
the  highway ;  or,  second^  that  because  the  municipality  wag 
liable  to  any  one  injured  by  the  defective  character  of  its 
highway,  no  action  could  be  maintained  against  the  abutting 
owner,  though  his  act  may  have  created  the  danger  or  defects 
I  think  that  neither  proposition  can  be  sustained.  "  High- 
ways are  public  roads  which  every  citizen  has  a  right  to  use.'* 
(Angell  on  Highways,  §  2.)  "  The  primary  and  dominant  pur- 
pose of  a  street  is  for  public  passage,  and  any  appropriation 
of  it  by  legislative  sanction  to  other  objects  must  be  deemed 
to  be  in  subordination  to  this  use,  unless  a  contrary  intent 
is  clearly  expressed."  {Hudson  River  Tel,  Co.  v.  Water- 
vliet  T.  cfe  Ey,  Co,,  135  N.  Y.  393.)  A  fortiori  the  use  of 
the  highway  without  legislative  sanction  must  be  subordi- 
nate to  the  public  right  of  safe  passage.  A  highway  is  not 
laid  out  or  maintained  either  as  a  drain  or  as  a  sewer.  In 
urban  districts  the  easement  acquired  by  the  pnblic  includes 
the  right  to  lay  sewers,  water  pipes  and  similar  conveniences 
under  the  highway.  But  the  highway  itself  remains  devoted 
to  its  paramount  purpose  of  public  travel,  and  no  action 
can  be  maintained  against  the  municipality  because  it  does 
not   construct   a  sewer  in  a  street.     Nor  can  any  right  of 
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the  appellant  to  discharge  the  water  from  the  roof  of  its  build- 
ing be  predicated  of  its  ownership  of  the  adjacent  land.  Aa 
between  private  owners,  as  long  as  one  leaves  his  land  in  its 
natural  condition  he  is  not  required  to  adopt  measures  to  pre- 
vent the  flowage  of  surface  water  from  his  premises  on  those 
of  his  neighbor.  (  Vanderwiele  v.  Taylor^  65  N.  Y.  341.) 
But  when  he  puts  a  structure  on  his  land  a  contrary  rule  pre- 
vails, and  he  must  take  care  of  the  rain  or  snow  that  falla 
thereon,  except  in'  case  of  extraordinary  storms.  {Bellows  v. 
Sackett^  15  Barb.  96;  Juttey.  Hughes,  67  N.  Y.  267;  Davis 
V.  Niagara  Falls  Tower  Co,,  171  X.  Y.  336.)  Even  when 
such  an  owner  erects  no  structure  he  cannot  "  collect  the  sur« 
face  water  into  channels  and  discharge  it  upon  the  land  of  hia 
neighbor  to  his  injury.  This  is  alike  the  rule  of  the  civil  and 
common  law."  {Barkley  v.  Wilcox,  86  N.  Y.  140.)  "  He 
may  consume  it,  but  must  not  discharge  it  to  the  injury  of 
othere."  {Forbell  v.  City  of  Nexo  York,  164  N.  Y.  522.) 
The  same  principle  obtains  against  the  public  authorities  when 
they  so  grade  a  Iiighway  or  construct  a  sewer  as  to  collect 
water  and  discharge  it  to  the  injury  of  adjacent  lands. 
{Moran  v.  McC learns,  63  Barb.  185 ;  Noonan  v.  City  of 
Albany,  79  N.  Y.  470.)  Why  is  not  the  converse  of  the 
proposition  equally  true?  In  the  opinion  of  my  brother, 
Gray,  it  is  said  of  municipal  corporations :  "  They  owe  the 
duty  to  the  public  of  preventing  the  accumulation  of  ice  from 
house  conductors,  or  leaders,  overhanging,  or  near  to  the 
sidewalk."  Surely  the  abutting  owner  cannot  be  authorized 
to  do  that  which  it  is  the  duty  of  the  municipal  authorities  to 
prevent. 

The  fact  that  the  city  may  have  been  liable  to  the  plaintiff 
did  not  relieve  the  defendant  from  liability  if  the  negligent 
or  wrongful  act  of  the  latter  created  the  dangerous  condition 
of  the  highway.  On  the  city  there  rested  the  duty  of  main- 
taining its  streets  reasonably  safe  for  the  passage  of  travelers. 
So  far  as  the  street  may  become  unsafe  from  natural  causes  that 
obligation  is  solely  on  the  city,  and  even  if  an  ordinance 
imposes  upon  the  abutting  owners  the  duty  of  removing  snow 
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from  the  sidewalk,  an  action  will  not  lie  by  a  third  party 
against  an  abutter  for  failure  to  comply  with  the  ordinance. 
{City  of  Rochester  v.  Camfbelly  123  N.  Y.  405.)  tn  the 
ease  cited  the  snow  which  caused  the  injury  had  fallen  upon 
the  sidewalk  and  the  abutter  had  not  contributed  to  its  pres- 
ence there.  The  doctrine  of  the  case  has  no  application  where 
the  affirmative  act  of  the  abutter  creates  the  obstruction.  On 
the  contrary,  "  when  corporations  have  been  compelled  to  pay 
damages  for  a  wrongful  act  perpetrated  by  another  in  pub- 
lic highways,  they  become  entitled  to  maintain  an  action 
against  such  persons  for  indemnity  from  the  liability  which 
the  wrongful  act  of  the  tort  feasor  has  brought  upon  them.'* 
(Opinion  of  Ruger,  Ch.  J.,  citing  authorities,  same  case.)  It 
is  contended  that  we  are  concluded  bv  the  decisions  of  this 
court  in  Wemlick  v.  Mc Cotter  (87  N.  Y.  122)  and  Moore  v. 
Gadsden  (87  N.  Y.  84).  We  think  they  do  not  control  the 
determination  of  the  present  case.  In  the  Wemlick  case 
some  broad  statements  were  made  by  the  learned  judge  writ- 
ing the  opinion  which  are  in  conflict  with  the  views  we  have 
announced.  These  statements,  however,  were  not  necessary 
to  the  disposition  of  the  case,  and  a  careful  reading  of  the 
opinion  will  show  that  the  decision  proceeded  on  the  ground 
that  the  defendant  had  neither  erected  nor  used  the  leader 
and  that,  therefore,  he  was  not  liable  for  the  creation  of  a 
nuisance  or  for  its  continuance  until  he  had  been  requested  to 
abate  it.  In  the  Moore  case  the  defendant  had  not  changed 
the  natural  surface  of  his  highway,  from  which  it  Was  alleged 
surface  water  or  the  drippings  from  melting  snow  had  fallen 
on  the  sidewalk. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Gray,  J.  (dissenting).  The  action  was  brought  to  recover 
for  personal  injuries  sustained  b}'  the  plaintiff  from  a  fall  upon 
an  ice-covered  sidewalk  in  front  of  the  defendant's  building. 
The  complaint  alleged  the  duty  of  the  defendant  to  keep  the 
sidewalk  in  a  safe  condition  for  travel ;  that  it  had  constructed  a 
water  pipe  leading  from  the  roof  of  its  building,  the  spout  of 
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which  extended  over  the  sidewalk ;  that  it  did  "  negligently, 
carelessly  and  unlawfully  omit  to  erect  a  tunnel  or  raceway 
through,  or  underneath,  said  sidewalk  to  conduct  the  water  ofiE 
and  from  said  sidewalk  that  flowed  through  said  water  pipe 
and  spout  and  negligently  omitted  to  exercise  any  care  or  take 
any  means  whatever  to  conduct  said  water  from  said  side- 
walk ; "  that  it  did  "  negligently,  carelessly  and  unlawfully 
suffer  and  permit  ice  to  form,  accumulate  and  remain  on 
said  sidewalk,  near  said  water  spout,  in  an  unlit,  dangerous, 
unsafe  and  improper  condition, and  did,  at  the  time,  *  *  * 
and  for  a  long  time  prior  thereto,  negligently  and  unlawfully 
suffer  and  permit  water  to  flow  from  said  building  through 
said  water-pipe  and  spout  on  said  sidewalk  and  accumulate  and 
freeze  thereon  *  *  *  rendering  it  exceedingly  dangerous, 
unsafe  and  hazardous  for  travel."  The  answer  admitted  the 
ownership  of  the  building  and  the  erection  of  the  pipe  and 
spout ;  and  denied  that  the  latter  extended  over  the  sidewalk, 
or  that  the  defendant  was  liable  for  the  injuries.  The  defend- 
ant offered  no  evidence  and,  the  case  being  submitted  upon 
the  plaintiff's  evidence  to  the  jury,  the  plaintiff  had  a  verdict. 
From  the  unanimous  afiirmance  by  the  Appellate  Division,  in 
the  third  department,  of  the  judgment  upon  the  verdict,  an 
appeal  by  the  defendant  has  been  allowed  to  this  court. 

The  question  for  our  consideration  arises  upon  the  exception 
taken  by  the  defendant  to  the  charge  of  the  trial  judge  upon 
the  subject  of  its  liability.  A  motion  to  dismiss  the  complaint 
upon  the  plaintiff's  evidence  had  been  denied  and  the  trial 
judge,  in  instructing  the  jury,  prior  to  the  submission  of  the 
case,  after  adverting  to  what  was  the  claim  of  the  plaintiff, 
made  the  following  remarks :  "  Now  you  can  see  very  well 
that  it  was  possible  for  the  rains  to  have  descended,  for  the 
snows  to  have  melted  and  to  have  accumulated  on  the  top  of 
that  roof,  and  come  down  through  that  leader  to  the  sidewalk, 
and  every  drop  of  it  run  away  into  the  gutter  so  far  off  from  the 
street,  leaving  the  sidewalk  entirely  clean  and  clear  of  any  snow 
or  of  any  ice  or  of  anything  that  was  dangerous.  If  that  was  the 
situation  then  the  fact  that  the  leader  was  maintained  there  is  a 
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matter  of  no  possible  account  to  yon,  because  it  did  not  result  in 
any  damage  to  Tremblay.  If,  on  the  other  hand,  it  had  come 
down  there  and  by  degrees  had  piled  up  something  in  the  way 
of  ice  that  was  dangerous,  and  in  fact  a  nuisance  there,  then  the 
reverse  would  be  the  situation.  *  *  *  Jf  you  find  that  the 
Harmony  Mill  maintained  a  pipe  there  which  was  negligence 
on  their  part,  and  this  ice  was  in  fact  accumulated  by  i-eason 
of  the  water  coming  down  out  of  that  pipe  and  you  find  the 
other  facts  which  I  will  state  to  you  in  a  moment  in  favor  of 
the  plaintiff,  then  the  plaintiff  is  entitled  to  recover.''  At 
the  close  of  the  charge,  the  defendant's  counsel  excepted  ''  to 
that  part  of  the  charge  in  which  the  court  said,  if  the  defend- 
ant allowed  this  water  to  flow  on  this  sidewalk  from  the  pipe, 
and  become  dangerous  or  frozen,  it  was  a  nuisance  —  what- 
ever was  said  on  that  subject.  That  the  Harmony  Mills  was 
in  any  wise  liable  for  the  maintenance  of  this  pipe  upon  the 
building  in  question,  or  for  any  discharge  of  water  therefrom 
upon  the  sidewalk  in  question." 

The  building  of  the  defendant  was  a  tenement  house,  in  a 
street  of  the  city  of  Cohoes,  and  had  been  unoccupied  for 
some  months  prior  to  the  time  of  the  accident.  A  conductor 
led  from  a  gutter,  along  the  front  of  the  roof,  down  to  a  point 
near  the  ground ;  where  a  spout  projected  eleven  inches  from 
the  building.  It  had  been  there  eighteen  years  under  the 
same  conditions.  The  evidence  fails  to  show  that  the  spout, 
in  fact,  projected  over  the  sidewalk  itself.  It  was  not  alleged, 
nor  did  it  appear,  to  have  been  negligently,  or  improperly, 
constructed  and  there  was  no  proof  that  its  maintenance  was 
contrary  to  any  municijjal  ordinance.  On  the  day  of  the  hap- 
pening of  the  accident,  in  the  month  of  December,  there  was 
an  accumulation  of  ice  upon  the  sidewalk;  covering  a  large 
area  and  extending  from  where  the  spout  had  discharged 
its  water  to  the  curb  line.  The  sidewalk  was  flagged  and 
was  graded  down  towards  the  curb  line.  The  conditions  were, 
therefore,  sim])ly  those,  to  put  it  the  most  strongly  for  the 
plaintiff,  of  a  house  owneY  having  suffered  ice  to  accumulate 
upon  the  sidewalk  in  front  of  its  house,  as  the  I'esult  of  the 
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discharge  of  roof  water  through  a  conductor  upon  the  side- 
walk ;  where  there  was  no  defect  in  construction  shown ;  but 
where  the  fault  of  the  defendant,  if  any,  was  in  its  failure  to 
provide  some  mode  of  carrying  off  the  water  and  thus  to  make 
that  part  of  the  street  less  dangerous  to  passcrsby ;  of  whom 
plaintiff  happened  to  be  one.  The  conditions  cannot  be 
unusual  in  the  cities  of  the  state.  The  trial  judge,  consist- 
ently with  his  denial  of  the  motion  to  nonsuit  the  plaintiff, 
presented  the  case  to  the  jury  upon  the  theory,  as  to  the 
defendant's  negligence,  in  the  passages  cited,  that  liability 
might  be  predicated  upon  the  maintenance  of  the  water  pipe, 
when  its  use  caused,  or  brought  about,  a  situation  of  danger 
to  the  traveler  upon  the  sidewalk.  I  think  that  this  was  a 
mistaken  view  of  the  law  and  that  the  defendant's  exception 
is  available  here  to  point  out  the  error. 

Municipal  corporations  are  liable,  as  a  general  rule,  for  inju- 
ries caused  by  defective  streets  and  sidewalks ;  because  the  con- 
trol is  vested  in  them  and  it  is  their  duty  to  keep  them  in  a 
reasonably  safe  condition.  They  owe  the  duty  to  the  public  of 
preventing  the  accumulation  of  ice  from  house  conductors,  or 
leaders,  overhanging^  or  near  to,  the  sidewalk.  {Todd  v.  City  of 
Troijy  61  N.  Y.  506;  Allison  v.  ViL  of  Mlddletown^  101  ib. 
667;  McGowan  v.  City  of  Boston,  170  Mass.  384.)  But, 
whatever  our  personal  opinion  might  be  upon  the  case,  I  tUink 
that  we  are  concluded  by  authority  and,  unless  we  are  going  to 
lay  down  another  rule  of  liability,  than  that  which  has  received 
the  sanction  of  this  court,  we  must  follow  the  case  of  Wemlich 
v.  McCotte/\  (87  N.  Y.  122).  The  facts  there  were  quite  parallel 
with  those  of  the  present  case.  In  that  case,  the  defendant  was 
the  owner  of  a  house  in  the  city  of  Brooklyn.  It  was  built  in 
connection  with  the  adjoining  house  and  had  a  leader  connected 
with  the  roof  of  the  porch,  which  extended  across  the  front  of 
both  houses.  This  leader  ran  down  through  the  center  of  a 
column,  between,  and  partly  upon,  both  houses,  until  it  reached 
the  stoop.  It  then  turned  entirely  on  to  defendant's  premises, 
came  through  a  hole  in  the  baseboard  of  his  stoop,  and 
extended  out  on  to  the  sidewalk  in  front  of  his  house.     This 
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leader  had  been  there  for  twenty  years  and  had   originally 
been  used  to  carry  oflE  th.e  water  from  both  houses ;  but,  at 
the  time  of  the  accident  in  question,  only  the  water  from  the 
adjoining  house  passed  through  it.     The  defendant,  at  the 
time  of  the  accident,  was  not  in  possession  of  the  premises, 
having  leased  them  to  a  tenant.     Upon  a  day  in  the  month  of 
December,  in  the  evening,  the  plaintiff,  while  passing  in  front 
of  the  house,  stepped  on  a  mound  of  ice,  formed  from  the 
water  discharging  from  the  mouth  of  this  pipe  on  to  the  side- 
walk, and,  slipping,  fell  and  broke  her  ankle,  and  for  the 
injury  thus  occasioned   the  action  was  brought.     Judgment 
was  given  for  the  plaintiff,  on  the  ground  that  the  conductor 
was  a  nuisance  and  defendant's  liability  the  same  as  if  the 
water   had   con^^e   from   his   own   premises.     Danforth,   J., 
writing  the  opinion,  said :  "  It  is  well  to  observe  that  the 
proof  failed  to  sustain    the   averment  of  the  complaint  as 
regards  the  position  and  extent  of  the  pi}^  upon  the  sidewalk. 
It  did  not  reach  the  street,  nor  did  it  abridge  the  area  of  the 
walk.     Nor  does  the  decision  below,  or  the  contention  of  the 
respondent,  rest  upon  that  averment.     Both  stand  upon  the 
fact  that  it  was  the  medium  through  which  water  was  dis- 
charged thereon.     I  do  not,  however,  iind  the  law  to  be  that 
a  conductor  pipe,  designed  to  convey  water  from  the  roof  to 
the  ground,  when  constructed  with  due  care  and  proper  pre- 
caution, is  in  itself  unlawful,  so  that  it  can  be  deemed  a  nui- 
sance, even  if  its  mouth  is  toward  the  walk,  and  it  discharge 
upon  it.     *     *     *     The  water  itself  caused  no  injury;  nor 
was  the  owner  forbidden  by  any  ordinance  to  relieve  his  roof 
in  that  manner.     *     *     *     As  the  care  of  streets  and  side- 
walks is  intrusted  to  the  municipality,  if  they  do  not  object  to 
the  discharge,  I  do  not  see  how  an  individual  can.     Once  upon 
the  walk  and  there  frozen  and  permitted  to  remain,  it  may 
subject  the  municipality  to  an  action  for  omission  of  duty.'^ 
In  this  opinion  all  the  judges  of  this  court  concurred. 

In  Moore  v.  Gadsden^  (87  X.  Y.  84),  the  action  was  brought 
to  recover  damages  for  injuries  caused  by  slipping  and  falling 
upon  the  sidewalk,  in  front  of  a  vacant  house  of  the  defend- 
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ant's  in  the  city  of  Brooklyn,  where  ice  had  accumulated  and 
had  not  been  removed.  On  the  trial,  it  appeared  that  a 
portion  of  the  ice  was  formed  from  snow  melting  in  defend- 
ant's yard,  and  flowing  thence  onto  the  sidewalk ;  also  that 
snow,  which  had  fallen  ten  days  before  the  accident,  had  not 
been  cleared  away,  and  that  all  the  other  walks  in  the  same 
block  had  been  cleared.  Danforth,  J.,  writing  the  opinion 
of  the  court,  said :  "  The  general  doctrine  is,  that  the  public 
are  entitled  to  the  street  or  hidiwav  in  the  condition  in  which 
they  placed  it,  and  whoever  renders  the  use  hazardous,  by 
placing  anything  upon  it,  is  guilty  of  a  nuisance.  {Congreve 
V.  Siniih^  18  N.  Y.  T9.)  The  plaintiffs  case  is  not  within  it. 
The  sidewalk  was  constructed  to  receive  the  drip  from  the 
steps  and  yard,  and  so  graded  as  to  discharge  itself  into  the 
gutter.  If,  by  reason  of  obstruction,  which  it  was  the  duty 
of  the  city  or  its  oflScers  to  remove,  it  failed  to  do  its  office, 
the  defendant  cannot  be  made  liable."  The  doctrine  was 
reiterated,  later,  upon  a  second  appeal  in  Moore  v.  Gadsden^ 
(93  N.  Y.  12). 

I  think  the  judgment  should  be  reversed  and  that  a  new 
trial  should  be  ordered,  with  costs  to  abide  the  event. 

Bartlett,  Martin  and  Yann,  J  J.,  concur  with  Cullen, 
J. ;  Parker,  Ch,  J.,  and  O'Brien,  J.,  concur  with  Gray,  J. 

Judgment  affirmed. 


Theodore  Wenk,  Appellant,  v.  The  City  of  New  York  et    "^^j ^^ 

ah.  Defendants.  sl72        601 

'  _  77  Aiy502 

The  United  States  Land  and  Improvement  Company,  Lim- 
ited, et  al.,  Respondents. 

1.  Pleading  —  Demurrer.     A  demurrer  to  a  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will  not 
be  sustained  where  the  facts  directly  alleged  and  those  which,  by  fair 
and  reasonable  intendment  may  be  implied  from  the  direct  allegations, 
show  a  cause  of  action. 

2.  Municipal  Corporations  —  New  York  City  —  Officers  Illegal 
Official  Act — Action  to  Restrain.    The  collection  of  rent  by  the 
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comptroller  of  the  city  of  New  York  for  marsh  lands  of  a  defunct 
town  to  whose  rights  the  city  has  succeeded,  and  leases  of  which  are 
invalid  and  illegal  for  collusion  of  former  officers  of  the  town,  is  an  illegal 
official  act  on  his  part,  to  restrain  which  and  prevent  interference  with  the 
premises  by  the  lessees  an  action  may  be  maintained  by  a  qualified  tax- 
payer under  chapter  801  of  the  Laws  of  1892,  providing  for  the  main- 
tenance, by  any  person  or  persons  whose  assessments  amount  to  a  desig- 
nated sum,  of  actions  against  the  officers  of  any  municipality  who  are 
acting  or  who  have  acted  for  it,  to  prevent  illegal  action  by  them. 

3.  Parties  to  Action  to  Restrain  Illegal  Act  of  Municipal 
Offickb,  under  L.  1893,  Ch.  301.  The  proper  parties  defendant  in  such 
action  are  the  comptroller  as  the  acting  fiscal  official  of  the  city,  the  lessees 
and  their  successors  in  interest,  and  the  city  of  New  York,  which  has  the 
right  to  be  heard  upon  the  question  whether  the  leases  shall  be  set  aside, 
but  the  officers  of  the  former  town  whose  acts  arc  sought  to  be  impugned 
are  neither  necessary  nor  proper  parties,  and  a  resident  taxpayer  of  the 
city  of  New  York  who  is  assessed  the  amount  required  by  the  statute 
may  maintain  such  action,  although  he  lives  in  a  borough  of  the  city  other 
than  that  embracing  the  lands  described  in  the  leases. 

Wenk  V.  Oity  of  New  York,  69  App.  Div.  621,  reversed. 

(Argued  June  10,  1902;  decided  June  27,  1902.) 

Appeal,  by  permission,  from  a  judgment  entered  March  11, 
1902,  upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  entered  upon  an 
order  sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  A,  Monfort  for  appellant.  The  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.  {Hendrickson  v. 
City  of  New  York,  160  N.  Y.  144 ;  Schwan  v.  City  of  New 
Yorh^  65  App.  Div.  420 ;  Vacheron  v.  City  of  New  Yorky 
34  Misc.  Rep.  420;  Talcott  v.  City  of  Buffalo,  125  N,  Y. 
280  ;  Osterhoxidt  v.  Rigney,  98  N.  Y.  222 ;  Ziegler  v.  Chopin^ 
126  N.  Y.  342;  Weston  v.  City  of  Syracuse,  158  N.  Y.  274.) 
The  action  is  properly  brought  against  the  comptroller  of  the 
city  of  New  York,  to  prev^ent  him  from  acting  in  recognition 
of  these  void  leases,  rather  than  against  the  former  officials  of 
the  late  town  of  Jamaica.     {Bush  v.  O'Brien,  164  N.  Y.  205 ; 
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JBt^h  V.  Coler,  60  App.  Div.  56 ;  Willia7n8  v.  Boynton^  147 
K  Y.  426;  McCrea  v.  Chahoon,  54  Hun,  677;  Peck  v. 
Belknap^lZO  N.  Y.  394;  Hendrickson  v.  CityofNeio  Yorky 
160  N.  Y.  144 ;  Ayers  v.  Lawrence^  59  N.  Y.  192.)  The 
action  is  brought  to  prevent  an  illegal  official  act  within 
the  meaning  of  the  statute.  {Warren  v.  Baldmin^  105 
N.  Y.  634;  Peck  v.  Belknap^  130  K  Y.  394;  Bush  v. 
aBrien,  164  N.  Y,  205 ;  Bush  v.  Ci?^er,  60  App.  Div.  56 ; 
WiUiams  v.  Boyntouy  147  N.  Y.  426.)  This  action  may  be 
maintained  by  plaintiff  to  have  these  leases  declared  void, 
whether  the  property  be  held  by  the  municipality  in  its  gov- 
ernmental or  public  character,  or  in  a  private  capacity. 
{Boosevelt  v.  Draper ^  23  !N".  Y.  318.)  Upon  the  face  of  the 
complaint  it  appears  that  plaintiff  has  legal  capacity  to  main- 
tain the  action.  (People  v.  higersolly  68  N.  Y.  1 ;  Toxon  of 
North  Hempstead  v.  Tovm  of  Hempstead^  2  Wend.  109 ; 
Town  of  Southampton  v.  Mecox  Bay  Oyster  Co.^  116  N.  Y. 
1 ;  PeopU  V.  N.  Y.  cfe  Jf.  B,  R,  R.  Co,,  84  N.  Y.  565.) 

F,  H.  Va/n  Vechien  and  D,  E,  Delavan  for  respondents. 
The  right  of  a  taxpayer  to  bring  an  action  questioning  official 
acts  is  limited  by  the  statute  to  suits  against  officials  or  those 
who  have  been  officials,  or  acted  for  or  in  behalf  of  the 
municipal  corporation  in  which  the  taxpayer,  plaintiff,  pays  or 
has  paid  taxes.  (L.  1892,  ch.  301 ;  Code  Civ.  Pro.  §  1*925  ; 
Potter  v.  Collis,  19  App.  Div.  392 ;  Sheehy  v.  McMillan,  26 
App.  Div.  140  ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280; 
Ziegler  v.  Chopin,  126  N.  Y.  348.)  An  officer  of  a  munici- 
pal corporation  may  be  sued  only  by  a  taxpayer  of  the  same 
corporation.  (L.  1892,  ch.  301.)  An  action  by  a  taxpayer  to 
prevent  waste  can  only  be  maintained  where  fraud  or  cor- 
ruption on  the  part  of  the  official  sued  is  alleged.  {Talcott  v. 
City  of  Buffalo,  125  K  Y.  280;  Ziegler  y.  Chapin,  126  N. 
Y.  343 ;  Woolsey  v.  Swtiderland,  47  App.  Div.  86  ;  Knapp 
v.  City  of  Brooklyn,  97  N.  Y.  520  ;  ^Yood  v.  Ainory,  105  N.  Y. 
278.)  There  is  no  right  of  action  in  behalf  of  a  taxpayer  as  to 
property  of  a  municipal  corporation  which  is  not  held  by  the 
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corporation  in  its  governmental  or  public  character,  but  as  a 
legal  individual.  {Denton  v.  Jackson^  2  Jolins.  Ch.  320; 
Lawrence  v.  Town  of  Hernpatead^  155  N.  Y.  297 ;  People 
ex  reL  v.  Jess^ip^  160  N.  Y.  249 ;  Trustees  of  Southampton 
V.  Jessupj  162  N.  Y.  122 ;  Taioii  of  North  Hempstead  v. 
Town  of  Ilempstead^  2  Wend.  110 ;  Tow7i  of  North  Hemp- 
stead V.  Gallagher^  21  Misc.  Hep.  508 ;  Rogers  v.  O'Brien^ 
153  N.  Y.  357.)  The  statute  relating  to  taxpayers'  actions 
has  no  application  to  matters  in  which  the  public  are  only 
indirectly  concerned,  but  only  to  acts  which  may  result  in 
increasing  the  burden  of  taxation.  {S.  F.  &  M,  Ins.  Co.  v. 
Vil.  of  KeesevUle,  148  N.  Y.  50.) 

■ 

Werner,  J.  The  courts  below  sustained  a  demurrer  to  the 
complaint  interposed  by  the  defendant.  The  United  States 
Land  and  Improvement  Company,  Limited.  The  Appellate 
Division  has  certified  to  this  court  the  question :  "  Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of 
action?"  That  is  the  only  question  presented  upon  this 
appeal. 

The  action  is  brought  by  a  taxpayer  of  the  borough  of 
Brooklyn,  city  of  New  York,  under  chapter  301  of  the  Laws 
of  1892,  to  annul  certain  leases  of  common  and  marsh  lands 
located  in  the  former  town  of  Jamaica,  county  of  Queens, 
made  by  the  trustees  of  that  town  on  August  19th,  1892,  and 
December  29th,  1897,  to  Alonzo  E.  Smith  and  William  H, 
Boynton,  to  restrain  the  comptroller  of  the  city  of  New  York 
from  receiving  rentals  reserved  in  such  leases,  and  to  restrain 
the  other  defendants  from  in  any  way  interfering  with  the 
premises  demised. 

In  substance,  the  allegations  of  the  complaint  are  that  the 
town  of  Jamaica  was  formerly  the  owner  of  about  three  thou- 
sand acres  of  land  under  water,  or  marsh  land,  situate  within 
that  town,  and  now  in  the  fourth  ward  of  the  borough  of 
Queens,  city  of  New  York ;  that  by  chapter  235  of  the  Laws 
of  1822  these  lands  were  placed  under  the  control  of  trustees 
elected  l)y  the  electors  of  the  town  of  Jamaica ;  that  these 
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trastees  managed  and  controlled  said  lands,  leasing  them  to 
different  persons  for  short  terms,  usually  one  year,  until  May 
14th,  1892;  that  in  that  year,  by  chapter  580,  Laws  of  1892, 
the  trustees  elected  under  the  act  of  1822  were  deposed  from 
office,  and  the  marsh  lands  in  question  were  placed  under  the 
control  of  the  Jamaica  town  board ;  that  on  August  5th,  1892, 
this  town  board,  consisting  of  six  persons  named,  of  whom 
Frederick  W.  Dunton  was  chairman,  voted  to  lease  these 
lands  for  a  term  of  fifty  years  from  December  Slst,  1892,  and 
bids  were  advertised  for  during  two  weeks  in  two  newspapers 
published  in  said  town;  that  two  persons,  Alonzo  E.  Smith 
and  George  E.  Ilagerman  were  the  only  bidders  for  such 
lease,  and  on  August  19th,  1892,  the  said  town  board  leased 
the  lands  to  Smith  for  a  term  of  fifty  years  at  a  graduated 
rental  running  from  $500.00  in  the  first  year  to  $i5,750.00  in 
the  last  year,  amounting  in  all  to  $81,250.00 ;  that  Dunton, 
the  chairman  of  the  town  board,  procured  the  United  States 
Land  &  Improvement  Company,  Limited,  to  be  organized,  and 
on  July  11th,  1893,  Smith  assigned  all  his  interest  in  the  lease 
to  that  company  'y  that  on  January  25th,  1899,  that  company, 
through  Dunton,  its  vice-president,  sublet  a  small  portion  of 
the  leased  lands  to  the  defendants  Twombly  and  Eldert,  which 
subleases  were  given  to  them  as  collateral  security  for  the  indi- 
vidual indebtedness  of  Dunton  to  them ;  that  thereafter  Dun- 
ton procured  the  Co-operative  Society  of  New  Jersey  to  be 
incorporated,  and  on  May  11th,  1899,  the  said  improvement 
company  sublet  the  said  leased  lands  to  this  co-operative 
society,  excepting  from  such  sublease  a  small  portion  of  the 
lands  and  subject  to  the  lease  to  said  Twombly  and  Eldert. 

It  is  further  alleged  that  all  of  said  acts  were  in  furtherance 
of  a  collusive  scheme  to  place  the  leased  lands  in  the  control 
and  possession  of  Dunton;  that  the  advertisement  for  bids 
for  the  lease  of  the  lands  was  not  published  in  any  of  the 
New  York  or  Brooklyn  papers,  nor  were  such  bids  published 
in  such  a  way  as  to  encourage  bidding ;  that  Smith  and  Hager- 
man,  the  only  bidders,  were  acting  in  league  with  Dunton  and 
not  in  good  faith,  and  the  lease,  which  was  in  form  made  to 
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Smith,  was  in  fact  made  to  Duntou  ;  that  the  latter  controlled 
both  the  improvemetit  company  and  the  co-operative  society  ; 
that  the  subleases  referred  to  were  made  in  furtherance  of  his 
scheme,  abetted  by  his  associates,  to  get  possession  of  said 
lands,  and  that  Dunton  paid  the  first  installment  of  rent  on 
the  lease  to  Smith. 

It  is  further  alleged  that  Dunton  procured  the  town  boaixl 
to  make  a  lease  to  Boynton  of  the  lands  demised  to  Smith  for 
the  period  of  fifty  years  commencing  on  December  1st,  1942, 
being  the  date  of  the  expiration  of  the  lease  to  Smith ;  that 
said  lease  to  Boynton  was  dated  April  19th,  1897;  that  Smith, 
Hagerman  and  Boynton  were  associated  with  Dunton  in  pro- 
curing this  lease ;  that  the  co-operative  society  obtained  con- 
trol of  this  latter  lease  and,  through  its  secretiiry,  Dunton, 
assumed  to  lease  a  portion  of  the  premises  therein  demised  to 
the  Brooklyn  &  Jamaica  Bay  Turnpike  Company  for  a  term 
extending  until  December  31st,  1992,  such  co-operative  society 
also  owning  the  original  lease  to  Smith  expiring  in  December, 
1942 ;  that  on  December  29th,  1897,  the  town  board,  of  which 
Dunton  was  chairman,  made  a  so-called  confirmatory  lease  to 
Boynton  of  the  lands  leased  to  Smith  in  August,  1892;  that 
said  confirmatory  lease  was  without  consideration  ;  that  all  of 
these  transactions  were  brought  about,  without  legal  right  or 
power,  by  the  collusive  action  of  Dunton  and  the  town  board 
for  the  benefit  of  Dunton  and  his  associates. 

The  complaint  further  states  that  the  charter  of  Greater 
New  York  became  a  law  on  May  4th,  1897,  and,  on  the  Ist  of 
January,  1S9S,  under  the  provisions  of  that  charter,  the  town 
of  Jamaica  becauie  a  part  of  that  city ;  that  as  successor  to 
the  town,  the  city  of  New  York  owns  said  lands  in  trust  for 
the  benefit  of  its  inhabitants  ;  that  the  defendant  Coler  is  the 
chief  financial  officer  of  New  York  city  and,  as  such,  it  is  his 
duty  to  receive  the  revenues  from  the  property  of  the  city; 
that  the  lands  in  question  are  of  great  value  and  the  rents 
derived  from  them  through  the  leases  referred  to  are  grossly 
inadequate,  and  that  these  leases  constitute  a  waste  of  the 
city's  money. 


1902.]  Wknk  v.  City  of  New  Yobk.  613 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Wernbk,  J. 


These  are,  in  substance,  the  allegations  which,  for  the  pur- 
poses of  this  appeal,  must  be  taken  as  true.  ]^ot  only  the 
facts  directly  alleged  but  those  which,  by  fair  and  reasonable 
intendment)  may  be  implied  from  the  direct  allegations  are 
traversable.  {Marie  v.  Garrison^  83  N.  Y.  14,  23.)  Under 
the  rule  just  referred  to,  we  think  the  pleading  before  ns  is 
sufficient,  if  the  statute  invoked  in  support  of  the  action 
authorizes  an  action  against  the  parties  named  as  defendants 
for  the  kind  of  relief  demanded  herein.  It  will  be  observed 
that  none  of  the  officers  of  the  former  town  of  Jamaica  are 
made  defendants.  Aside  from  the  city  of  New  York  and  its 
comptroller,  the  only  defendants  herein  are  the  corporations 
and  individuals  who  are  alleged  to  have  taken  some  interest 
in  said  lands  by  virtue  of  the  leases  and  subleases  referred  to. 

The  statute  under  which  this  action  is  brought  (Chap.  301, 
L.  1892)  provides :  "  All  officers,  agents,  commissioners  and 
other  persons  acting,  or  who  have  acted,  for  and  on  behalf  of 
any  county,  town,  village  or  municipal  corporation  in  this 
state,  and  each  and  every  one  of  them,  may  be  prosecuted, 
and  an  action  or  actions  may  be  maintained  against  them  to 
prevent  any  illegal  official  act  on  the  part  of  any  such  officers, 
agents,  commissioners  or  other  persons,  or  to  prevent  waste 
or  injury  to,  or  to  restore  and  make  good,  any  property,  funds 
or  estate  of  such  county,  town,  village  or  municipal  corpora- 
tion by  any  person  or  corporation  whose  assessment,  or  by 
any  number  of  persons  or  corporations,  jointly,  the  sum 
of  whose  assessments  shall  amount  to  one  thousand  dol- 
lars,    *     *     *." 

Under  the  allegations  of  the  complaint  we  must  assume  that 
the  city  of  New  York  has  succeeded  to  all  the  rights  of  the 
former  town  of  Jamaica  in  and  to  the  said  common  lands. 
The  defendant,  the  comptroller  of  said  city,  is  its  chief  fiscal 
officer,  and,  as  such,  is  charged  with  the  duty  of  receiving  any 
revenues  from  said  lands  to  which  the  city  may  be  entitled. 
The  other  defendants  are  said  to  be  interested  in  the  various 
leases  which  are  sought  to  be  set  aside.  The  individuals  who 
were  members  of   the  town   board   of  the  former  town  of 
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Jamaica,  and  whose  officia)  acts  in  that  capacity  are  sought  to 
be  impugned,  are  neither  necessary  nor  proper  parties  defend- 
ant, since  they  no  longer  have  any  interest  in  the  controversy. 
In  the  light  of  these  observations  let  us  again  look  at  the 
statute.  It  provides  that  actions  may  be  maintained  against 
all  officers,  agents,  commissioners  and  other  persons  acting  or 
who  have  acted  for  or  on  behalf  of  any  municipal  corporation 
in  this  state  to  prevent  (1)  illegal  official  acts  on  the  part  of 
such  officers  or  persons ;  (2)  or  to  prevent  waste  or  injury  to 
any  property  of  such  municipal  corporation.  The  officers  and 
persons  against  whom  such  actions  may  be  maintained  are 
those  w/u)  have  acted  or  are  now  acting  as  such.  The  pur- 
poses for  which,  among  others,  such  actions  may  be  brought 
are  to  prevent  illegal  acts  or  waste  by  such  officers  and  per- 
sons. This  does  not  mean,  as  intimated  by  the  learned  court 
at  Special  Term,  that  the  suit  must  be  brought  against  the 
officials  who  were  the  authors  of  the  initial  wrong  for  the 
sole  purpose  of  "hauling  them  over  the  coals."  Fairly 
interpreted,  the  language  of  the  statute  authorizes  an  action 
against  a  municipal  officer  to  prevent  an  illegal  act,  although 
that  particular  official  may  be  guilty  of  no  culpable  wrong. 
It  often  happens  that  an  honest  official  is  charged  with  the 
performance  of  an  act  that  may  be  illegal,  although  he 
has  no  knowledge  of  its  illegality.  The  facts  before  us 
furnish  a  fair  illustration  of  such  a  situation.  As  fiscal  officer 
of  the  city  of  New  York,  the  defendant,  its  comptroller,  is 
charged  with  the  duty  of  collecting  and  receiving  the  revenues 
of  the  city.  Among  these  revenues  are  rentals  under  leases 
made  by  the  officers  of  a  former  town,  now  defunct,  because 
it  is  merged  in  the  greater  city  of  New  York.  These  leases 
are  regular  on  their  face  and  apparently  valid.  The  comp- 
troller, having  no  knowledge  of  any  fraud  or  legal  defect  in 
their  inception,  would,  in  the  discharge  of  his  duties,  proceed 
to  collect  or  receive  such  rentals.  If  the  leases  are  in  fact 
fraudulent  and  void,  this  would  be  an  illegal  act  however 
innocent  the  comptroller  himself  might  be.  Under  the  allega- 
tions of  the  complaint  we  must  assume  that  the  leases  are 
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invalid  and  illegal.  In  these  conditions  it  is  obvious  that  the 
proper  parties  defendant  are  not  the  defunct  officers  of  the 
defunct  town  of  Jamaica,  but  the  proper  official  of  the  city 
of  New  York,  which  is  tlie  present  owner  of  the  land. 
An  action  under  this  statute,  either  to  prevent  waste  or  an 
illegal  act,  must  be  brought  against  the  officials  "  acting 
or  who  have  acted."  The  illegal  act  sought  to  be  prevented 
in  this  case  is  the  collection  by  the  "  acting "  official  of 
the  municipality,  of  rents  under  leases  which  the  court  is 
asked  to  armul  because  they  are  alleged  to  be  void.  The 
city  of  New  York,  as  successor  in  interest  of  the  town  of 
Jamaica,  the  original  lessor,  is  properly  made  a  party  because 
it  is  entitled  to  be  heard  upon  the  question  whether  said  leases 
shall  be  set  aside  or  not.  If,  in  addition  to  the  relief  prayed 
for,  the  complaint  had  also  asked  for  restoration  of  any  prop- 
erty or  funds  of  the  municipality,  alleged  to  have  been  wasted 
by  the  illegal  acts  of  the  members  of  the  town  board  of  the 
former  town  of  Jamaica,  then  such  members  would  have  been 
proper  and  necessary  parties  defendant.  No  such  relief  is 
asked,  and,  as  the  case  stands,  they  have  no  legal  interest  in 
the  result.  The  foregoing  views  as  to  the  effect  of  the  statute 
under  consideration  are  supported  by  analogous  cases.  (  Wil- 
liavis  V.  BoyntoThy  147  N.  Y.  426  ;  Ilendrichaon  v.  City  of 
New  York,  160  N.  Y.  149 ;  Peck  v.  Belknap,  130  N.  Y. 
394  ;  Bmh  v.  O'Brien,  164  N.  Y.  205.) 

In  regard  to  respondents'  contention,  that  the  plaintiff  can- 
not maintain  this  action  because  he  is  not  a  resident  and  tax- 
payer of  that  part  of  the  city  of  New  York  embracing  the 
lands  described  in  the  leases,  it  is  enough  to  say  that  the  stat- 
ute requires  no  such  qualification.  The  city  of  New  York  is 
now  the  party  in  interest  and  the  plaintiff's  allegation  that  he 
is  a  resident  of  that  municipality  and  a  taxpayer  thereof,  in 
the  amount  required  by  the  statute,  is  sufficient  to  qualify 
him  as  plaintiff  in  such  an  action. 

It  remains  to  be  emphasized  that  in  the  discussion  of  this 
case  we  are  dealing  only  with  the  question  of  pleading.  The 
hearing  of  the  evidence  may  invest  the  case  with  an  entirely 
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different  aspect  than  it  now  bears  under  a  complaint  which  we 
are  bound  to  take  as  true. 

The  certified  question  must  be  answered  in  the  affirmative. 
The  judgment  of  the  Appellate  Division,  affirming  the  inter- 
locutory judgment  of  the  Special  Term,  must  be  reversed, 
witli  costs  in  all  the  courts,  and  upon  payment  of  such  costs, 
the  defendant,  The  United  States  Land  and  Improvement 
Company,  shall  have  leave  to  answer  within  twenty  days. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Vann  and  Oitllen,  JJ., 
concur  ;  Haight,  J.,  not  voting. 

Judgment  reversed,  etc. 


Caroline    Fink,   Respondent,   v.   Ellen   Fink,   Appellant, 

Impleaded  with  Another. 

1.  Benefit  Absociations  —  Change  op  Beneficiary  Effected  Onlt 
BY  Strict  Compliance  with  By-law.  A  member  of  a  mutual  benefit 
ass(K!iation  who  has  the  absolute  power  to  change  the  beneficiary  designated 
in  his  certificate  of  membership  by  complying  with  a  by-law  which  is 
exclusive  upon  the  subject  and  provides  that  a  new  certificate  should  be 
issued  if  a  member  asks  for  one,  but  only  upon  condition  that  he  pay  the 
sum  of  twenty -five  cents,  can  appoint  another  beneficiary  only  by  a  strict 
compliance  with  such  by-law. 

2.  When  Request  and  Payment  of  Fee  to  Collector  Insufficient 
TO  Change  Beneficiary.  A  letter  inclosing  the  prescribed  fee,  asking 
for  a  new  certificate  and  appointing  his  mother  as  the  beneficiary  in  the 
place  of  his  wife  who  was  designated  as  such  in  his  certificate  of  mem- 
bership, written  by  a  member  to  and  received  by  a  collector  of  the  asso- 
ciation who  was  not  authorized  to  leceive  payment  and  who  was  expressly 
prohibited  by  the  by-laws  from  waiying  any  of  the  conditions  prescribed 
therein,  which  letter  was  not  delivered  to  the  association  UDtil  after  the 
member's  death,  is  not  a  request  to  the  association  for  a  new  certificate 
nor  a  payment  to  it  of  the  fee  and  a  change  of  beneficiary  is  not  thereby 
effected. 

3.  When  Letters  Requesting  Change  of  Beneficiary  and  Inclos- 
ing Fee  Mailed  before,  but  Received  after  Death  of  Mbmbbr, 
Are  Insufficient.  Two  letters,  each  requesting  such  change  and 
inclosing  the  fee,  one  written  by  the  member,  the  other  by  the  collector, 
to  the  association,  and  both  deposited  in  the  post  office  the  day  before  the 
member's  death,  but  not  received  by  the  association  until  the  day  after, 
do  not  constitute  a  timely  delivery  of  the  request  and  payment  to  the 
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association  where  there  is  no  provision  in  the  by-laws  for  sending  the 
fee  by  mai]  and  there  has  been  no  correspondence  with  the  association 
upon  the  subject,  since  when  nothing  has  been  done  by  either  party  to 
authorize  or  call  for  a  letter  from  the  other,  the  agent  selected  to  deliver  is 
the  agent  of  the  sender,  not  of  the  receiver,  and  the  relation  is  not  changed 
by  selecting  the  United  States  mail  as  the  agency  to  make  the  delivery, 
any  more  than  if  an  express  company  or  a  personal  messenger  had  been 
chosen  for  that  purpose. 

4,  When  Bequest  op  Death  Benefit  Does  not  Change  Beneficiart. 
A  specific  bequest  of  the  death  benefit  to  his  mother  in  the  will  of  tho 
member  does  not  effect  a  change  of  beneficiary  where  the  by-laws  do  not 
BO  provide  and  the  method  prescribed  by  them  is  exclusive. 

5.  When  Action  to  Recover  Amount  of  Death  Benefit  by  One 
Sought  to  Be  Designated  as  Beneficiary  Cannot  Be  Maintained. 
An  action  aguinst  the  association  to  recover  the  amount  of  the  death  benefit 
brought  by  the  mother,  who  by  reason  of  such  letters  and  bequest  claimed 
to  have  been  designated  as  the  beneficiary,  cannot  be  successfully  main- 
tained for  the  reason  that  although  the  deceased  member  intended  to 
change  the  beneficiary  the  exercise  of  his  power  of  appointment  was 
defective  and  after  his  death  the  association  had  no  power  to  make  the 
change,  the  rights  of  the  widow  having  become  fixed. 

Fink  V.  jD..  Z.  <j&  W,  Afutval  Aid  Society,  57  App.  Div.  507,  reversed. 

(Argued  June  17,  1902;  decided  June  37,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  15,  1901,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  and  granting  a  new  trial. 

The  ''  I).,  L.  &  W.  Mutual  A.id  Society  "  is  a  mutual  benefit 
association  incorporated  under  the  laws  of  the  state  of  Penn- 
sylvania, but  doing  business  in  the  state  of  New  York.  Its 
membership  is  confined  to  employees  of  tlie  Delaware,  Lacka- 
wanna &  Western  Railroad  Company,  and  "  its  object  is  to 
secure  assistance  to  its  members,  in  case  of  accident,  and  to 
their  families  and  friends  in  case  of  death."  On  the  23rd  of 
September,  1894,  Eugene  G.  Fink,  an  employee  of  said  rail- 
road company,  applied  in  writing  for  membership  in  said 
association,  and  in  his  application  designated  the  plaintiff,  his 
mother,  as  the  beneticiarv.  On  the  2l8t  of  October  follow- 
ing  he  was  duly  admitted  to  membership  and  a  certificate  was 
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issued  to  him  accordingly,  naming  his  mother  as  the  bene- 
ficiary. He  delivered  the  certificate  to  her  and  she  retained 
it  until  his  death  on  the  2l8t  of  December,  1898. 

On  the  19th  of  May,  1898,  he  was  married  to  the  defend- 
ant, Ellen  Fink,  and  soon  after,  upon  his  application,  said 
association  issued  to  him  another  certificate  of  membership 
designating  his  wife  as  the  beneficiary.  He  thereupon 
deUvered  the  certificate  to  her  and  she  has  ever  since  retained 
possession  thereof. 

The  by-laws  of  the  association  provide  that  upon  the  death 
of  a  member  the  person  "named  in  his  declaration  shall 
receive  a  sum  equal  in  amount  to  one  dollar  from  each  mem- 
ber in  good  standing  at  the  date  of  his  death,  provided  that 
such  amount  shall  not  exceed  the  suui  of  $1,000.  *  *  * 
Should  a  member  lose  his  certificate  or  ask  for  a  new  one  at 
any  tune,  it  shall  be  issued  only  upon  the  payment  of  25  cents, 
said  certificate  to  be  marked  duplicate  or  renewal,  as  the  case 
may  be." 

In  November,  1898,  the  member  and  his  wife  were  living 
with  the  plaintiff.  He  was  very  sick  and  she  took  care  of  him 
until  she  was  directed  by  his  parents  to  leave,  whereupon  she 
returned  to  the  home  of  hei*  mother.  In  a  few  days  she  went 
back  to  take  care  of  her  husband,  but  after  remaining  a  short 
time,  she  was  requested  by  the  plaintiff  to  leave,  when  she 
again  returned  to  her  mother  and  after  that,  although  she 
asked  for  the  privilege,  she  was  not  permitted  to  stay  with  him. 

On  the  8th  of  December,  1898,  Mr.  Fink,  while  ill  and 
weak,  wrote  a  letter  to  one  Wiltshire,  a  collector  of  the 
association,  "  requesting  that  another  certificate  of  membership 
be  issued  to  him,  designating  the  plaintiff  as  his  beneficiary 
and  inclosing  in  said  letter  the  sum  of  25  cents."  This  letter 
was  delivered  to  Wiltshire,  who  wrote  to  the  defendant  Ellen 
Fink  asking  her  to  surrender  her  certificate,  and  on  December 
21st,  1898,  he  received  a  letter  from  her  declining  to  do  so. 
On  the  day  last  named  he  wrote  to  the  financial  secretary  of 
the  association  stating  that  Mr.  Fink  "  desired  a  new  certificate 
made  out  designating  the  plaintiff   as  his  beneficiary,  and 


1902.]  Fink  v.  Fink.  619 

N.  Y.  Rep.]  Statement  of  case. 

inclosing  therein  the  fee  of  25  cents."  He  never  forwarded 
the  letter  written  by  the  member  on  December  8th,  1898, 
because  it  was  not  accompanied  by  the  old  certificate,  but 
kept  it  until  April,  1899,  when  he  delivered  it  to  the  attor- 
neys for  the  association. 

On  December  2l8t,  1898,  Mr.  Fink  was  upon  his  death  bed, 
and  during  the  morning  of  that  day,  upon  his  father's  request, 
he  dictated  to  his  father's  lawyer  and  thus  wrote  a  letter  to 
the  secretary  of  the  association,  referring  to  his  previous 
request  to  Wiltshire,  and  to  the  fact  that  he  had  received  no 
response,  and  asking  that  a  new  certificate  be  issued  to  him, 
naming  the  plaintiff  as  beneficiary.  He  inclosed  25  cents  to 
pay  the  fee,  and  caused  the  letter,  duly  signed  by  him,  to  be 
registered  and  mailed.  This  letter,  as  well  as  the  one  written 
by  Wiltshire,  were  both  mailed  at  Buffalo,  New  York,  while 
Mr.  Fink  was  still  living,  but  neither  was  received  by  the  ofli- 
cers  of  the  association  at  Scranton,  Penn.,  until  the  day  after 
his  death.  Ko  action  was  taken  by  the  association  upon  either 
request. 

On  the  day  of  his  death,  and  on  the  same  occasion  that  he 
dictated  the  letter  to  the  association,  the  member  executed  a 
will,  drawn  by  the  lawyer  who  transcribed  the  dictation,  by 
which  he  gave  all  his  property  to  the  plaintiff,  including  by 
specific  mention  the  death  benefit,  except  that  the  sum  of  $100 
was  bequeathed  to  any  child  thereafter  born  of  his  marriage. 

Both  the  mother  and  the  widow  claimed  the  amount  pay- 
able by  virtue  of  the  contract,  and  the  association  was  ready 
to  pay  to  the  one  lawfully  entitled  to  receive  the  money.  The 
plaintiff  brought  this  action  to  require  it  to  pay  her  the  amount 
called  for  by  the  certificate,  and  to  exclude  the  defendant 
Ellen  Fink  from  taking  action  to  obtain  any  part  thereof.  It 
was  claimed  by  the  defendant  Mrs.  Fink  that  the  plaintiff 
exercised  imdue  influence  upon  her  son  while  he  was  sick  to 
induce  him  to  write  said  letters,  and  evidence  was  given  by 
either  side  upon  this  issue,  but  the  trial  judge  made  no  finding 
upon  the  subject.  He  found  as  a  fact  that  the  request  to 
Wiltshire  was  not  a  request  to  the  association  and  that  the 
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payment  of  the  25  cents  inclosed  in  the  letter  to  him  was  not 
a  payment  to  the  association.  lie  also  found  that  the  associa- 
tion never  consented  to  the  change  of  beneficiary  in  favor 
of  the  plaintiff  and  that  the  second  certificate  was  in  full  force 
when  Mr.  Fink  died.  The  judgment  ordered  by  him  in  favor 
of  the  widow  for  the  sum  of  $1,000  was  reversed  upon  appeal 
by  the  Appellate  Division,  one  of  the  justices  dissenting,  and 
the  defendant,  Ellen  Fink,  appealed  to  this  court. 

Daniel  F.  3furphy  and  William  Z.  Ruinsey  for  appel- 
lant. The  designated  beneficiary  in  a  certificate  of  member- 
ship of  a  mutual  benefit  society  can  be  changed  under  the 
law  of  this  state  only  by  and  with  the  consent  of  the  society. 
(L.  1883,  ch.  175,  §  18;  Ilellenbicrgh  v.  District  No.  1,  94 
N.  Y.  580 ;  Story  v.  WilliaTnahurgh,  95  N.  Y.  474 ;  Lnhrs 
V.  Luhrs,  123  N.  Y.  367;  Thoinas  v.  Thmnas,  131  N.  Y. 
205;  Sanger  v.  Rothschild^  50  Hun,  117;  Arinstrong  v. 
Warren^  83  Hun,  217 ;  Cullen  v.  Knights  of  Maccabees^  77 
Hun,  6;  Ireland  v.  Ireland^  42  Hun,  212;  Gladding  v. 
Gladding,  29  N.  Y.  S.  R.  485 ;  Greeno  v.  Greeno,  23  Hun, 
478.)  Wiltshire  was  an  agent  with  powers  expressly  con- 
ferred and  limited  by  the  defendant's  constitution  and  by-laws, 
and  these  powers  were  brought  to  the  notice  of  Eugene  Fink, 
the  insured.  (Mechem  on  Agency,  §  273;  Craighead  v. 
PeUrson,  72  N.  Y.  279 ;  Walsh  v.  H,  Ins.  Co.,  73  N.  Y.  5  ; 
Tillmun  v.  J.  II.  M.  L.  Ins.  Co.,  27  App.  Div.  393  ;  Niblack 
on  Ben.  Soc.  35 :  Mitchell  v.  L.  M.  Ins.  Co.,  51  Penn.  St. 
402 ;  Adrian  v.  lioome,  52  Barb.  399 ;  Eaton  v.  Supreine 
Lod^e,  22  Cent.  L.  J.  560 ;  Painter  v.  Association,  14  Ins. 
L.  J.  556.)  The  ineffectual  attempt  to  cliange  the  beneficiary 
did  not  revoke  the  former  designation.  {Elsey  v.  Odd  Fel- 
lows, 142  Mass.  224;  Armstrong  v.  Warren,  83  Hun,  217; 
Grace  v.  N.  W.  M.  R.  Assn.,  58  N.  W.  Rep.  1041 ;  Renh 
v.  Ilerriiiann  Lodge,  2  Dem.  409 ;  Thomas  v.  Thomas,  131 
N.  Y.  205 ;  McCarthy  y .  N.  E.  Order  of  Protection,  153 
Mass.  314 ;  Coyne  v.  Bowe,  23  App.  Div.  261 ;  CvUin  v. 
Knights,  77  Hun,  6.)  , 


1902.]  Fink  v.  Fink.  621 

N.  Y.  Rep.]  Opinion  of  the  CJourt,  per  Vann,  J. 


Henry  Schwendlei'  for  respondent.  The  respondent  is  the 
person  entitled  to  the  benefit  because  a  valid  change  of  bene- 
ticiarj  had  been  made  by  the  deceased  to  the  respondent  after 
the  certificate  of  August  21, 1898,  had  been  issued  to  the  appel- 
lant. (Niblack  on  Ben.  Soc.  §  214 ;  Bacon  on  Ben.  Soc.  & 
Life  Ins.  §  308a;  Jf.  M.  JB.  Soc.  v.  Burkhart,  110  Ind.  189 ; 
M.  M,  B.  Soc.  V.  Clarkj  109  Mo.  560 ;  Moan  v.  NormiUey 
37  App.  Div.  614;  Luhra  v.  Luhrs,  123  N.  Y.  36T;  CuUin 
V.  KnighU^  77  Hun,  6  ;  Collins  v.  Collins^  30  App.  Div.  341 ; 
S.  L.  Home  v.  Assn,,  52  N.  Y.  191 ;  Hotchkiss  v.  Mosher, 
48  N.  Y.  478 ;  Hirschl  v.  Clark,  81  Iowa,  200 ;  M.  M.  B. 
Asm.  V.  Bunchy  109  Mo.  560.)  If  article  21  of  the  by-laws 
was  intended  and  does  regulate  the  change  in  beneficiary  and 
notice  of  some  kind  must  be  received  by  the  association  dur- 
ing the  lifetime  of  the  member,  the  deceased  had  complied 
with  that  requirement.  (Mechem  on  Agency,  §§  83,  84; 
Powers  V.  P.  Ins.  Co.,  83  Hun,  254 ;  Mun  v.  Co97i.  Co.,  15 
Johns.  44 ;  Co7n.  Bank  v.  Noi^ton,  1  Hill,  101 ;  Bank  v. 
Putna7n,  3  Keyes,  343  ;  Wood  v.  A.  R.  R.  Co.,  8  N.  Y.  160 ; 
Coyne  v.  Bowe,  23  App.  Div.  261 ;  161  N.Y.  633  ;  Bacon  on 
Ben.  Soc.  &  Life  Ins.  [2d  ed.]  643 ;  Hannigan  v.  Ingraham, 
28  N.  Y.  S.  R.  530 ;  Luhrs  v.  Lithrs,  123  N.  Y.  367;  Scholl 
V.  Sadowi,  41  Penn.  L.  J.  43  ;  Grand  Lodge  v.  Child,  70 
Mich.  163.) 

Vann,  J. .  Eugene  Fink,  as  a  member  of  the  association, 
had  the  power  to  change  the  beneficiary  named  in  the  certifi- 
cate, provided,  in  executing  the  power,  he  complied  with  the 
contract  which  created  it.  That  contract  consisted  of  the 
application,  the  certificate  showing  how  the  power  of  appoint- 
ment had  been  exercised,  and  the  by-laws  which,  among  other 
things,  regulated  the  method  of  appointing  a  new  beneficiary. 
They  provided  that  a  new  certificate  should  be  issued  if  the 
member  asked  for  one,  but  only  upon  the  condition  that  he 
paid  the  sum  of  twenty-five  cents  to  the  association.  It  was 
the  duty  of  the  recording  secretary  "  to  fill  out  and  prepare 
oei-tificates  of  membership  "  and  of  himself  and  the  president 


622  Fink  v.  Fink.  [June, 


Opinion  of  the  Court,  per  Vann,  J.  [Vol.  171. 


to  sign  them.  The  request  of  Mr.  Fink  for  a  new  certificate 
did  not  reach  the  association  until  after  his  death^  and  he 
never  paid  it  the  fee  required  by  the  by-laws.  The  payment 
to  Wiltshire,  the  collector,  was  not  a  payment  to  the  associa- 
tion, because  he  had  no  authority  to  receive  it,  as  its  agent. 
His  duties  were  "  to  receive  and  colliBct  dues  and  assessments 
from  members,  giving  his  receipt  therefor  upon  blanks  fur- 
nished by  the  association."  The  dues  and  assessments  referred 
to  are  monthly  dues  required  from  each  member  and  certain 
assessments  made  quarterly,  as  well  as  those  made  upon  the 
death  of  members.  The  by-laws,  of  which  the  member  had 
notice  for  they  were  a  part  of  the  contract,  did  not  authorize 
the  collector  to  receive  the  fee  required  before  a  new  certifi- 
cate could  be  issued,  and  they  expressly  prohibited  him  from 
waiving  any  condition  by  them  prescribed.  In  receiving  the 
fee  and  transmitting  it  to  the  association,  he  did  not  act  as  its 
agent  but  as  the  agent  of  the  member. 

The  change  of  the  beneficiary  is  an  important  matter,  for  it 
transfers  the  right  to  receive  the  death  benefit,  amounting  in 
this  case  to  $1,000,  from  one  person  to  another.  The  right  of 
the  member  to  make  the  change  is  absolute  and  the  bene- 
ficiary can  neither  prevent  it  by  objecting,  nor  promote  it  by 
consenting.  Obviously  such  a  transaction  requires  some  for- 
malities for  the  protection  of  the  company,  the  member  and 
the  beneficiary.  The  formalities  required  by  the  association 
before  us,  through  its  by-laws,  were  very  simple,  but  unless  i 

they  were  substantially  complied  with,  the  change  could  not 
be. made.  Mere  intention  to  make  a  change  is  not  enough, 
for  the  acts  prescribed  to  carry  the  intention  into  effect  are 
forms  imposed  upon  the  execution  of  a  power,  and  they  must 
be  observed  or  the  change  cannot  be  effected.  As  a  condition  ' 
^precedent  to  effectuate  the  change,  the  member  was  required 
to  ask  the  association  for  a  new  certificate  and  to  pay  it  the 
fee  exacted  by  the  by-laws.  The  association  could  not  make 
the  change  unless  he  requested  it  and  even  then,  as  it  stipu- 
lated in  its  contract  with  him,  "only  on  the  payment  of 
twenty-five  cents."      While  it  could  have  waived  payment 
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during  his  life,  it  did  not  do  so  and  it  could  waive  nothing 
after  his  death,  for  by  that  event  the  rights  of  the  beneficiary 
became  fixed  and  unalterable. 

As  no  provision  was  made  in  the  by-laws  for  sending  the 
fee  by  mail,  and  there  had  been  no  correspondence  with  the 
company  upon  the  subject,  transmission  by  that  means  could 
affect  nothing  until  the  letter  actually  reached  the  officers  of 
the  association  and  then  it  was  too  late.  {Peahody  v.  SaUeT- 
lee^  166  N.  Y.  174.)  When  nothing  has  been  done  by  either 
party  to  authorize  or  call  for  a  letter  from  the  other,  the  agent 
selected  to  deliver  is  the  agent  of  the  sender,  not  of  the 
receiver.  The  relation  is  not  changed  by  selecting  the  United 
States  mail  as  the  agency  to  make  the  delivery,  any  more  than 
if  an  express  company  or  a  personal  messenger  had  been 
chosen  for  that  purpose.  {Crown  Point  Iron  Co,  v.  ^tna 
Ins,  Co,,  127  N.  Y.  608,  618.) 

The  mailing  of  the  letter,  therefore,  was  not  a  delivery  to 
the  association,  for  the  post  office  department  became  the 
agent  of  the  one  who  sent  the  letter,  not  of  the  one  who 
finally  received  it.  When  the  member  died,  he  had  not  asked 
for  a  new  certificate,  nor  had  he  paid  the  fee  therefor,  within 
the  true  meaning  of  the  by-laws.  While  he  intended  and  tried 
to  make  both  the  request  and  the  payment,  the  agency  selected 
by  him  for  the  purpose  failed  to  deliver  either  until  after 
his  death.  This  failure  was  his  failure  and  the  change 
intended  was  not  made.  When  he  died  the  title  of  his  wife 
became  absolute,  and  the  subsequent  receipt  by  the  association 
of  both  money  and  request  did  not  change  her  rights,  for  it 
had  then  become  her  debtor  for  the  amount  payable  by  vir- 
tue of  the  contract. 

.  The  question  before  us  is  a  question  of  title,  for  the  cer- 
tificate issued  in  favor  of  the  wife  was  valid  and  binding  upon 
all  concerned  until  a  change  of  beneficiary  was  lawfully  made. 
The  contract  creating  the  power  to  appoint  another  beneficiary 
protects  the  existing  beneficiary  until  the  forms  imposed  upon 
the  execution  of  the  power  have  been  substantially  complied 
with.     When    the   ineniber   died   he  had  not  executied  the 
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power,  for  the  association  liad  no  knowledge  of  his  intention 
or  attempt  to  make  the  change  and  was,  therefore,  under  no 
liabiHty  to  the  plaintiff,  because  her  title  was  not  perfected  in 
accordance  with  the  contract.  The  intention  of  the  member 
was  no  clearer  than  it  was  in  Thomas  v.  Tlwvias  (131  N.  Y. 
205),  where  we  held  there  was  no  valid  change  in  the  bene- 
ficiary because  the  member  had  failed  to  conform  to  the 
by-laws.  The  hardship  in  that  case  was  quite  equal  to  the 
hardship  in  this,  but  we  held  that  there  was  a  defective  exe- 
cution of  a  power  and  that  the  intention  and  attempt  to 
change  the  beneficiary  were  ineffectual  on  that  account. 

In  Luhrs  v.  Luhrs  (123  N.  Y.  367),  relied  upon  by  the 
Appellate  Division  in  giving  judgment,  the  constitution  of 
the  association  provided  that  a  member  desiring  to  change  his 
beneficiary  might  do  so  by  surrendering  to  his  local  lodge  the 
benefit  certificate,  and  it  was  the  duty  of  the  local  lodge  to 
forward  the  same  to  the  supreme  lodge,  which  was  thereupon 
required  to  cancel  the  original  certificate  and  issue  a  new  one 
in  lieu  thereof  payable  as  the  member  directed.  The  member 
surrendered  his  old  certificate  to  the  local  lodge  with  a  direc- 
tion written  thereon  to  issue  a  new  one  for  the  benefit  of 
another  beneficiary.  The  local  lodge  mailed  it  to  the  supreme 
lodge  the  next  day,  and  after  it  was  mailed,  but  before  it 
reached  its  destination,  the  member  died.  Under  these  cir- 
cumstances we  held,  with  some  hesitation,  that  the  surrender 
of  the  certificate  to  the  local  lodge  was  in  law  the  surrender 
thereof  to  the  supreme  lodge,  which  had  no  discretion  in  the 
premises,  and  that,  as  the  member  had  done  all  that  was 
required  on  his  part  to  effect  tlie  change,  the  issuance  of 
another  certificate  after  his  death  might  "  be  held  to  relate 
back  to  the  time  of  the  original  surrender  to  the  agent  of  the 
supreme  lodge."  We  further  declared  that  "  no  new  rights 
were  brought  into  being  by  the  action  of  the  supreme  lodge 
after  the  death  of  the  member,  but  that  action  simply  gave 
the  proper  written  evidence  to  the  beneficiary  of  the  existence 
of  those  rights  which  had,  in  fact,  accrued  before  the  formal 
issuing  of  such  written  evidence." 
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In  that  case  everything  had  been  done  that  the  member 
coald  do,  while  in  this  he  had  really  done  nothing,  as  his 
attempt  to  reach  tlie  company  was  a  failure.  If  he  had  started 
ill  full  health  to  deliver  the  letter  in  person  and  had  met  with 
a  fatal  accident  on  the  way,  the  failure  would  have  been  no 
more  complete. 

The  member  could  not  change  the  beneficiary  by  will, 
because  the  by-laws  did  not.  so  provide,  and  the  method  pre- 
scribed by  them  was  exclusive.  Nor  could  he  thus  dispose  of 
the  right  to  receive  the  death  benefit,  because  he  had  no  prop- 
erty interest  therein,  but  only  a  power  of  appointment.  {Heir 
Uiiberg  v.  District  JSTo.  One  L  0,  of  B.  B.,  94  N.  Y.  580,  585.) 
In  deciding  that  case  we  said  :  "  The  testator  could  have  any 
time  gone  to  his  lodge  and  designated  upon  the  books  some 
other  recipient,  thus  revoking  his  previous  designation.  The 
mother  could  not  become  entitled  to  the  endowment  at  all 
unless  she  survived  the  testator,  and  her  designation  remained 
unrevoked.  Nor  did  the  testator  have  any  interest  in  the 
future  fund.  He  had  simply  a  power  of  appointment,  author- 
ity to  designate  the  ultimate  beneficiary,  and  that  power  and 
authority  died  with  him,  because  it  could  only  be  exercised  by 
him,  and  prior  to  his  decease.  If  he  did  not  so  exercise  it 
nobody  surviving  or  representing  him  could,  and  upon  his 
death  he  could  have  nothing  which  would  descend,  or  upon 
which  a  will  could  operate." 

We  tliink  that  the  judgment  rendered  by  the  Special  Term 
was  right,  and  that  the  order  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  Special  Term  affirmed, 
with  costs  to  the  defendant,  Ellen  Fink,  against  the  plaintiff. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
CuLLEN,  JJ.,  concur. 

Order  reversed,  etc, 
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The  People  op  the  State  op  New  Tobk  ex  rel.  William  E. 
Daly,  Appellant,  v.  Bernard  J.  York  et  al.,  as  Commis- 
sioners of  Police  of  the  City  of  New  York,  Respondents. 

People  ex  rd,  Daly  v.  T<yrk,  66  App.  Div.  453,  affirmed. 
(Argued  March  26,  1902;  decided  April  15,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Decem- 
ber 6,  1901,  which  aflSrmed  an  order  of  Special  Term  dismiss- 
ing an  alternative  writ  of  mandamus  to  compel  the  defendants 
to  cause  a  requisition  to  be  drawn  upon  the  comptroller  of  the 
city  of  New  York  for  an  amount  claimed  by  the  relator  to  be 
due  him  as  back  pay. 

Abram  L  Elhua  and  David  T.  Davis  for  appellant. 

George  Z.  Jii/oeSy  Corporation  Coimsel  {Theodore  Cormoly 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haiqht,  Cullen 
and  Werner,  J  J.     Not  voting :  O'Brien,  J. 


The  People  op  the  State  op  New  York,  Bespondent,  «. 
Alfred  K.  Goslin  et  al.,  Appellants. 

People  V.  Qodin,  67  App.  Div.  16,  affirmed. 
(Argued  March  27,  1902;  decided  April  15,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 17,  1902,  affirming  a  judgment  of  a  Trial  Term  rendered 
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upon  a  verdict  convicting  the  defendants  of  the  crime  of  con. 
spiracy,  and  an  order  denying  a  motion  for  a  new  trial. 

Frank  S,  Black,  Frederick  B.  House,  Henderson  PecJc^ 
Robert  A,  ATrnnon  and  Frederick  B,  Bard  for  appellants. 

John  C.  Dames,  Attorney- General  {Job  F,  Hedges  and 
Johfi  D.  Lindsay  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:    Parker,    Ch.   J.,    Gray,    O'Brien,   Bartlett, 
Haiqht  and  Werner,  J  J.     Not  voting :   Cullen,  J. 


Charles  Jones,  Appellant,  -y.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Kespondent. 

Jones  V.  Mayor,  etc. ,  of  New  Tork,  60  App.  Div.  622,  affirmed. 
(Argued  March  81.  1902;  decided  April  15,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
15,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

i«u    6281  L.  Lafiin  Kellogg  and  Alfred  C.  Pette  for  appellant. 

IslTl    "&5l|  George  Z.  Hives,  Corporation  Counsel  {Theodore  Connoly 

and  Chase  JdeUen  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,    Gray,   O'Brien,   Bartlett, 
Haight,  Martin  and  Vann,  JJ, 


Amelia  Gorman,  as  Executrix  of  John  J.  Gorman,  Deceased, 
Respondent,  v.  Daniel  E.  Finn  et  al..  Appellants.  (Actions 
1  and  2.) 


Oorman  v.  Finn,  56  App.  Div.  155,  affirmed, 
(Argued  April  1, 1902;  decided  April  15,  1902.) 


Appeals  from  two  judgments  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
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January  9,  1901,  affirming  one  judgment  and  modifying  and 
affirming  as  modified  another  in  favor  of  ])laiutiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

T,  B,  Cha/nceUoTj  W.  M.  K,  Olcott  and  Patrick  II.  Loftus 
for  appellants. 

Archibald    C.    Shenstone    and    John    T.    Canavan    for 
respondent. 

Judgments  affirmed,  with  one  bill  of  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,   Gray,   O'Brien,    Bartlbtt, 
Haight  and  Martin,  JJ.    Absent :  Vann,  J. 


Louis  C.  Raegener,  as  Receiver  of  the  Equitable  Mutual 
Fire  Insurance  Corpora'hon  of  New  York,  Appellant, 
V.  George  A.  Brockway  et  al.,  as  Executors  of  William 
N.  Brockway,  Deceased,  Respondents. 

Eaegener  v.  Brockway,  58  App.  Div.  166,  affirmed 
(Argued  April  1,  1902;  decided  April  15,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
18,  1901,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

Alfred  A.  Cook  and  Leopold  WaUach  for  appellant. 

Franklin  Pierce  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.   J.,  Gray,  O'Brien,  Haight  and 
Kartin,  J  J.    Not  voting :  Bartlpht,  J.     Absent :  Vann,  J. 
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Margaret   Caven,  as    Administratrix    of   Maria    Forgie, 
Deceased,  Appellant,  v.  The  City  of  Troy,  Sespondeut. 

(Argued  April  1,  1902;  decided  April  15,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  22,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

James  Lansing  for  appellant. 

Thoniaa  S.  Fagan^  Corporation  Counsel^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Bartlett,  Haioht  and  Martin, 
J  J.     Absent :  Parker,  Ch.  J.,  and  Vann,  J. 


Loois  C.  Raeoener,  as  Receiver  of  the  Equitable  Mtjtital 
Fire  Insurance  Company  of  New  York,  Respondent,  v. 
Henry  C.  Bainbridge  et  al.,  Composing  the  Firm  of 
Charles  T.  Bainbridge's  Sons,  Appellants. 

Baegener  v.  Bainbridge,  48  App.  Div.  ^3,  affirmed. 
(Argued  April  1,  1902;  decided  April  15,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  10,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Archibald  C.  Shenstone  for  appellants. 

Alfred  A,  Cook  and  Leopold  WaJlach  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  authority  of  JRaegener 
V.  Hubbard  (167  N.  Y.  301)  ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haioht  and  Martin,  JJ.    Absent :  Vann,  J. 
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PiBSBE  F.  Cook,  as  Trufitee  of  Andrew  Sbown,  a  Bankrupt, 
Appellant,  v,  Henry  H.  Persons  et  al.,  as  Receivers  of  the 
Bank  of  Commerce  in  Buffalo,  Respondents. 

Cook  v.  Persona,  54  App.  Div.  639,  appeal  diszi^iased. 
(Argued  April  10,  1902;  decided  April  15,  1902.) 

Appeal  from  a  jndgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  15,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury. 

e/".  W.  RuaaeU  for  appellant. 

Norris  Morey  and  Edward  R.  Boaley  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.  J.,   Bartlett,  Haioht,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Louis  B.  Hasbrouok,  as  Receiver  of  the  Property  of  Charles 
B.  Castle,  Respondent,  v,  William  L.  Marks,  Appellant. 

(Submitted  April  7,  1902;  decided  April  15,  1902.) 

Motion  to  amend  remittitur  by  striking  therefrom  the  award 
of  ten  per  cent  damages  denied,  with  ten  dollars  costs.  (See 
170  K  Y.  594.) 


Richard  S.  Peale  et  al..  Appellants,  v.  Charles  R.  Benja- 
min, Defendant,  and  George  C.  Bartlett,  Respondent. 

Peale  ▼.  Ber^amin,  08  App.  Div.  126,  appeal  dismissed. 
(Submitted  April  7,  1902;  decided  April  15,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  31, 1902,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 
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The  motion  was  made  upon  the  grounds  that  the  appeal  is 
frivolous,  without  merit  and  taken  only  for  delay. 

John  E,  Judge  for  motion. 

Ja7)ie8  C.  Lenney  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 


James  Gabneb  West,  Respondent,  v,  "William  P.  BAinaAK 

et  al.,  Appellants. 

Reported  below,  61  App.  Div.  828. 

(Submitted  April  7,  1002;  decided  April  15,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  11,  1900,  affirming  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  decision  is 
not  appealable  to,  and  cannot  be  reviewed  by,  the  Court  of 
Appeals. 

Albert  IL  F.  Seeger  for  motion. 
Richard  S.  Harvey  opposed. 
Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Theodobb 
Allen  et  al..  Appellants,  v.  James  J.  Hagan,  Warden  of 
the  City  Prison  of  the  City  of  New  York,  Respondent. 

(Submitted  March  31,  1902;  decided  April  15,  1902.) 

Motion  for  reargument  denied.     (See  170  N.  Y.  46.) 
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Lawbence  C.  Hafner  et  al.,  as  Executora  of  and  Trustees 
under  the  Will  of  Fkancis  McCabe,  Deceased,  Respond- 
ents, i),  KosANA  C.  Hafner  et  al.,  Respondents,  and  Francis 
McCabe  et  ah,  Respondents  and  Appellants,  and  Thomas 
F.  Brandon,  Individually  and  as  Administrator  of  Francis 
McCabe  Brandon,  Deceased,  Appellant  and  Respondent. 

Hafner  v.  Hafner,  62  App.  Div.  316,  affirmed. 
(Argued  April  2,  1902;  decided  April  18,  1902.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
July  23,  1901,  which  modified  and  affirmed  as  modified  a 
judgment  construing  the  will  of  Francis  McCabe,  deceased, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Howard  C.  Tracy  for  Thomas  F.  Brandon,  appellant  and 
respondent. 

George  Flint  Warren^  e/r.,  for  Francis  McCabe  et  al., 
respondents  and  appellants. 

Robert  A.  B,  Dayton  for  plaintiffs,  respondents. 

William  II.  Sirsh  for  Rosana  C.  Hafner,  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  CBr^bn,  Haioht,  Mar- 
tin and  Vann,  J  J.    'Nat  voting :  Bartlett,  J. 


Matthias  Ruppert,  as  Administrator  of  Joseph  Ruppert, 
Deceased,  Respondent,  v.  The  Brookxyn  Heights  Rail- 
road Company,  Appellant. 

Ruppert  V.  Brooklyn  Heightg  R.  R,  Co.,  62  App.  Div.  919,  reversed. 
(Argued  April  3,  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

'  Supreme  Court  in  the  second  judicial  department,  entered  June 

17,  1901,  affirming   a  judgment  in   favor  of   the  plaintiff 
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entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Z  Ji.  Oeland  for  appellant. 

Henry  A,  Monfort  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costa  to  abide 
event,  on  authority  of  former  decision  in  this  case  (154  N.  Y. 
90). 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and 
Martin,  J  J.    Not  voting :  Bartlett  and  Vann,  J  J. 


Katharina  Schwarzbart,  as  Administratrix  of  Joseph 
SoHWARZBART,  Dcccased,  Appellant,  v.  New  York  Sugar 
Refining  Company,  Respondent. 

Schwarzbart  v.  N.  T.  Sugar  Refining  Co,,  61  App.  Div.  622,  affirmed. 
(Argued  April  4,  1002;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  14,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

.    Robert  H.  Wilson  for  appellant. 

Frank  V.  Johnson  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,   Ch.    J.,   Gray,   O'Brien,  Bartlett, 
Haioht,  Martin  and  Vann,  J  J. 


Charles  J.  Roussel,  Respondent,  v.  Arkitagb  Mathews,  as 
Receiver  of  Plock,  Steinbach  &  Murray,  et  al.,  Appel- 
lants, Impleaded  with  Others. 

Boussd  V.  MathewSy  62  App.  Div.  1,  affirmed. 
(Argued  April  4.  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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15,  1901,  affirmiiig  a  judgment  in  favor  of  plaiutifi  entered 
upon  the  report  of  a  referee. 

William  S.  Rennet  for  appellants. 

Daniel     Whiiford    and     WiUiam    Lloyd   Kitchd    for 
respondent. 

Judgment  aiBrmed,  with  costs  ;  no  opinion. 
Concur:    Parker,  Oh.    J.,   Gray,   O'Brien,   Bartlbtt, 
Haight,  Martin  and  Vann,  JJ. 


George  A.  Gumby,  an  Infant,  by  Mary  T.  Clayton,  his 
Guardian  ad  Litem,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant. 

Qumby  v.  Metropolitan  Street  Ry.  Co,,  65  App.  Div.  38,  afflrmed. 
(Argued  April  7, 1902;  decided  April  18»  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  14,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F,  Brown^  Theodore  II.  Lord  and  Henry  A,  Rob- 
inson for  appellant. 

J.  Brownson  Ker  and  M.  P.  O*  Connor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   Bartlett,   Haight,  Martin, 
Vann,  Cullen  and  Werner,  J  J. 


Susan  Keouqh,  as  Administratrix  of  John  Keough,  Deceased, 
Respondent,  v,  Albany  and  Troy  Steamboat  Company, 
Limited,  Appellant. 

Keowgh  v.  Albany  <fc  TVoy  St,  Bt.  Co,,  Limited,  62  App.  Div.  680,  afflrmed. 
(Argued  April  7,  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
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1,  1901,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

WiUiam  J,  Roche  and  Lewis  E.  Griffith  for  appellant. 

T.  F.  Hamilton  and  Thomas  F.  Powers  for  respondent. 

Per  Curiam.  The  unanimous  affirmance  of  the  judgment 
herein  by  the  Appellate  Division  prevents  this  court  from 
considering  the  very  serious  questions  presented  by  the  motion 
to  dismiss  the  complaint.  The  exceptions  taken  to  the  admis- 
sion of  testimony  and  to  the  charge  will  not  support  a 
reversal. 

Judgment  affirmed,  with  costs. 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haight,  Martin^ 
Vann,  Cullen  and  Werner,  JJ. 


Hector  M.  Hitohinos,  as  Assignee  of  Orlo  Atwood  &  Sons, 
Respondent,  v.  Julius  Katser,  Appellant. 

ffitehings  v.  Kayter,  65  App.  Div.  802,  affirmed. 
(Submitted  April  7,  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  20,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiflE entered  upon  the  report  of  a  referee. 

Charles  J.  Hardy  for  appellant. 

Meh)in  G,  PaUiser  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   Bartlett,   Haight,  MAsnnif, 
Vann,  Cullen  and  Werner,  JJ. 
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William  B.  Pritchard,  as  Executor  of  Marie  V.  Hunt, 
Deceased,  KespoDdent,  v.  Barbara  I.  Kirsch,  Appellant, 
and  Society  of  St.  Vincent  de  Paul,  Respondent. 

Pritchard  v.  Kirsch,  58  App.  Div.  332,  affirmed. 
(Argued  April  7,  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1901,  upon  an  order  which  reversed  in  part  a  judgment  of 
Special  Term  construing  the  will  of  Marie  V.  Hunt,  deceased. 

Louis  Si/urcJce  for  appellant. 

Michael  J,  Sccmlan  for  Society  of  St.  Vincent  de  Paul, 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :    Parker,  Ch.   J.,   Bartlett,   Haight,   Martin, 
Vann,  Cullen  and  Werner,  J  J. 


The  Third  National  Bank  op  Buffalo,  Respondent,  v. 
Buffalo  Wheel  Company  et  al..  Appellants. 

Third  Nat,  Bank  v.  Buffalo  Wheel  Co.,  66  App.  Div.  293,  affirmed. 
(Argued  April  8.  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  18,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

James  McC,  Mitchell  and  MoArtim,  Carey  for  appellants. 

Lorom,  Z.  Lefwis^  Jr,^  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :     Parker,   Ch.   J.,    Bartlett,    Martin,    Vann, 
Cullen  and  Werner,  JJ.     Not  sitting :  IIaight,  J. 
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Eugenia  E.  Petrie,  as  Administratrix  of  Chables  A.  PsTBiEy 
Deceased,  Respondent,  v.  The  New  York  Central  and 
171        638   Hudson  River  Railroad  CoMPANr,  Appellant. 

77  AD    45 
77  AD    461 
e  77  AD    47)  P^^rie  v.  K  T.  C.  d  ff.  R.  R.  R.  Co.,  63  App.  Div.  473,  affirmed. 

"^  '  (Submitted  April  8,  1902;  decided  April  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  3,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  Purcell  for  appellant. 

John  O^Leary  and  John  N,  Carlisle  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlbtt,  Haight,  Martin,  Vann,  Cijllen  and 
Werner,  JJ. 

Parker,  Ch.  J.  (dissenting).  Under  the  rulings  of  the  trial 
judge  now  to  be  affirmed,  notwithstanding  the  continuous 
ringing  of  a  bell  and  blowing  of  a  whistle  from  one  station  to 
another,  a  jury  may  be  permitted  to  find  that  a  railroad  cor- 
poration is  guilty  of  negligence  in  failing  to  give  proper  warn- 
ing to  a  person  crossing  its  tracks  on  a  public  highway  miles 
from  the  last  station  from  which  the  train  injuring  such  person 
departed.  The  reasoning  upon  which  the  decision  rests  leads 
to  this  result :  If  all  the  warnings  that  the  ingenuity  of  man 
may  be  able  to  devise  be  employed  in  a  given  instance,  the 
jury  may  still  find  that  the  train  negligently  approached  the 
crossing  by  failing  to  give  proper  warnings.  In  practical 
effect,  therefore,  it  permits  the  jury  to  find  negligence  where 
there  is  none  and  no  proof  of  any ;  indeed  where  all  the  evi- 
dence bearing  upon  the  subject  tends  to  prove  freedom  from 
negligence  —  a  most  illogical  result  of  the  decisions  in  actions 
founded  upon  the  fault  of  a  defendant,  but  one  from  which  it 
is  now  evident  the  legislature  can  alone  relieve. 
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John  Archer,  Eespondent,  v.  The  Citt  of  Moitijt  Vernon, 

Appellant. 
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Arefier  v.  City  cf  Mount  Vernon,  68  App.  Div..  286.  appeal  dismissed.  ^^1    264 

(Submitted  April  11,  1902;  decided  April  18,  1902.)  ^         ®^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  8,  1901,  affirming  a  judgment  m  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

William  J,  Marshall  for  appellant. 

Arthur  M.  Johnson  and  WiUiam  C,  Mavns  for  respondent. 

Haioht,  J.  This  action  was  brought  to  vacate  an  assess- 
ment upon  the  grounds  that  it  was  illegal  and  void  for  the 
reason  that  the  common  council  in  changing  the  grade  and 
paving  Columbus  avenue  in  the  city  of  Mount  Vernon  pro- 
ceeded under  sections  180  to  186  of  its  charter  instead  of  187. 

Under  the  defendant's  charter  the  council  is  given  the 
power  to  establish  the  grade  of  its  streets  where  no  grade  has 
1>een  previously  established  without  compensation  to  the  abut- 
ting owners.  But  if  a  grade  has  once  been  established  and 
then  changed  the  damages  resulting  therefrom  shall  be  ascer- 
tained and  paid  as  provided  by  section  187  of  its  charter. 
The  common  council  is  also  given  power  to  pave  the  streets 
and  repave  them  when  necessary.  A  portion  of  the  expenses 
of  the  original  pavement  is  assessed  upon  the  lands  benefited 
while  the  expenses  for  repaving  are  a  city  charge. 

The  trial  court  has  found  as  facts  that  the  improvement 
of  the  streets  for  which  this  assessment  was  made  was  for  the 
repaving  and  for  the  changing  of  the  grade  which  had 
previously  been  established.  These  findings  have  been  unani- 
mously affirmed  by  the  Appellate  Division  and  effectually 
dispose  of  the  question  of  law  that  appellant  seeks  to  have 
determined  in  this  court.  (Constitution,  art.  6,  sec.  9 ;  Code 
C.  P.  sec.  191,  subdivision  4  ;  Szuchy  v.  Hillside  Coal  cfe  Iron 
Co.,  150  N.  Y.  219.) 

It  is  now  urged  by  the  appellant  that  there  are  no  buildings 
upon  the  abutting   lands   upon  the  street.     The  Appellate 
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Division  says,  with  reference  thereto,  that  "  The  point  that 
there  waa  no  building  upon  the  plaintiff's  land  was  not  raised 
at  the  Special  Term  and  it  is  too  late  to  raise  it  now.  The 
case  was  tried  on  the  theory  that  there  was  no  change  of  any 
established  grade  and  we  must  dispose  of  the  appeal  upon 
that  theory.  *  *  *  If  the  point  had  been  mised  it  might 
have  been  met,  possibly,  by  proof  that  there  were  buildings 
along  the  line  of  the  avenue  or  boulevard,  but  we  are  without 
evidence  upon  the  subject"  This  appears  to  us  to  be  a 
sufficient  answer  to  the  appellant's  contention  upon  this  point 
We  are  also  asked  to  reverse  the  judgment  for  the  reason  that 
the  trial  court  refused  to  find  his  8th  request,  which  is  as  fol- 
lows :  "  The  defendant  had  the  right  and  power  under  section 
180-186  to  regulate,  grade,  pave,  curb  and  gutter  North 
Columbus  avenue  and  had  jurisdiction  of  the  subject-matter 
and  the  appellant  is  bound  liy  its  actions."  This  request 
merely  calls  for  a  conclusion  of  law,  and  under  the  findings  to 
which  we  have  alluded  it  was  properly  refused. 

The  appeal  should  be  dismissed,  with  costs. 

Parkbr,  Oh.  J.,  Bartlett,  Martin,  Vann,  Oullbk  and 
Werner,  JJ.,  concur. 

Appeal  dismissed. 

New  York  Infant  Asylum,  Bespondent,  v.  The  Oitt  op 

Mount  Vernon,  Appellant. 

N.  T,   Infant   Asylum  v.  City  of  Mount    Vernon,  di  App.  Div.  621, 
appeal  dismissed. 
(Submitted  April  11,  1902;  decided  A^ril  18,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  22,  1901,  affirming  a  judgment  in  favor  of  plaintifiE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Ternu 

William  J.  Marshall  for  appellant. 

Arthur  M.  Johnson  for  respondent. 

Appeal  dismissed,  with  costs,  on  opinion  in  Areher  v,  OUy 
of  Mount  Version  (171  N.  Y.  639). 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haight,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 
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The  Industrial  and  General  Trust,  Limited,  Reflpondent, 
V.  J.  Kennedy  Tod  et  al.,  Appellante,  Impleaded  with 
Another. 

(Submitted  April  14,  1902;  decided  April  18,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  T.  233.) 


^ 


The  Pboplb  of  the  State  op  New  York  ex  rel.  The  Dela-  171       64ll 
WARE  AND  Hudson  Company,  Respondent,  v,  Thomas  L.     73  ad  3161 
Feitner  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
for  the  City  of  New  York,  Appellants. 

Fleople  ex  rd,  D,  <fc  H.  Co,  v.  Feitner,  61  App.  Div.  129,  affirmed. 
(Argued  March  26,  1902 ;  decided  May  6,  1902.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  20,  1901,  which  modified  and  affirmed  as 
modified  an  order  of  Special  Term  vacating  an  assessment  for 
the  purpose  of  taxation  in  the  year  1899  of  the  capital  and 
surplus  of  the  relator,  and  .dii*ected  a  reassessment. 

Oeorge  L,  liivea,  Corj)oration  Counsel  {James  M.  Ward 
and  David  JRunisey^  of  counsel),  for  appellants. 

David  WiUcox  for  respondent. 

Bartlett,  J.  The  appellants,  the  commissioners  of  taxes  and 
assessments  for  the  city  of  New  York,  in  assessing  the  relator, 
a  domestic  corporation,  with  its  principal  office  in  the  city  of 
New  York,  for  the  year  1899,  refused  to  make  certain  deduc- 
tions, which  are  the  subject  of  this  appeal. 

The  relator  operated,  in  connection  with  its  own  property, 
the  Albany  and  Susquehanna  Railroad  and  the  Rensselaer  and 
Saratoga  Railroad  under  written  instruments  that  purported 
to  be  leases.  The  commissioners  held  that  the  terms  of  these 
instruments  were  such  as  to  vest  the  ownership  of  the  proper- 
ties of  these  two  companies  in  the  relator,  and  it  was,  there- 
fore, subject  to  taxation  thereon  as  owner. 
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The  relator  insisted  that  even  if  this  theory  was  adopted,  it 
was  entitled  to  a  deduction  of  the  mortgage  lien  on  the  Albany 
and  Susquehanna  Railroad  property,  amounting  to  ten  millions 
of  dollars.  The  commissioners  refused  to  make  this  deduc- 
tion, on  the  ground  that  it  was  not  the  debt  of  the  relator 
for  wliicli  it  was  primarily  liable,  but  an  obligation  of  the 
Albany  and  Susquehanna  Railroad  Company,  the  payment  of 
which  was  guaranteed  by  the  relator. 

The  Special  Term  held  tliat  the  refusal  to  make  this  deduc- 
tion of  the  mortgage  lien  was  error,  and,  as  the  amount 
exceeded  the  taxable  balance,  the  assessment  was  vacated. 

The  Appellate  Division  modified  the  order  of  the  Special 
Term  by  adding  thereto  a  direction  that  the  commissioners 
reassess,  for  the  purpose  of  taxation  of  the  capital  stock  and 
surplus  of  the  relator,  for  the  year  1899,  in  accordance  with 
its  opinion. 

The  learned  judge  writing  for  the  Appellate  Division  stated 
in  his  opinion  : 

"  I  do  not  think,  however,  that  under  these  leases  the  les- 
see acquired  the  title  to  the  property,  but  that  its  interest  in 
it  was  solely  tliat  of  lessee.  *  *  *  There  was  no  finding 
by  the  tex  commissioners,  nor  by  the  court  below,  as  to  the 
value  of  these  leases,  and  in  such  a  case  we  think  the  proceed- 
ings should  be  sent  back  for  reassessment,  so  that  the  value  of 
these  leases,  deducting  therefrom  the  vahie  of  the  right  to  use 
the  franchises  of  the  leased  corporations,  should  be  ascertained 
and  added  to  the  value  of  the  real  estate  and  personal  prop- 
erty of  the  relator,  and  from  this  total  making  the  deductions 
wliich  are  allowed  by  the  statute." 

We  are  of  opinion  that  the  Appellate  Division  made  a 
proper  disposition  of  this  case. 

The  commissioners  were  allowed  an  appeal  to  this  court 
and  three  questions  were  certified,  as  follows : 

(1)  By  the  leases  of  the  property  of  the  Albany  and  Sus- 
quehanna and  Rensselaer  and  Saratoga  Railroad  Companies, 
did  thai  property  become  part  of  the  capital  and  surplus  of 
the  Delaware  and  Hudson  Company,  or  did  that  company 
acquire  merely  the  interest  of  a  lessee,  namely,  the  right  to  use 
the  demised  premises  upon  the  payment  of  the  renials  reserved  t 
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(2)  In  assessing  the  Delaware  and  Hudson  Company  by 
reason  of  the  property  thus  leased,  is  that  company  to  bo 
assessed  upon  the  full  value  thereof,  as  being  its  o^ner,  or 
only  upon  the  value  of  the  right  to  use  the  property  upon  the 
payment  of  the  rentals  reserved  without  including  any  right 
to  use  the  franchises  ? 

(3)  In  case  the  Delaware  and  Hudson  Company  is  assessable 
as  owner  of  the  property  covered  by  the  leases,  should  a 
deduction  from  any  assessment  upon  its  capital  and  surplus 
be  made  of  the  amount  of  the  liability  of  the  company  upon 
the  bonds  of  the  Albany  and  Susquehanna  Eailroad  Company 
and  also  of  the  amount  of  its  obligations  to  pay  the  rentals 
specified  in  the  leases,  or  either  of  them  ? 

We  answer  the  questions  certified  as  follows : 

(1)  The  relator  acquired  merely  the  interest  of  a  lessee 
and  the  riglit  to  use  the  demised  premises  upon  the  payment 
of  the  rentals  reserved. 

(2)  In  assessing  the  relator  the  commissioners  should  so  pro- 
ceed that  the  value  of  these  leases,  deducting  therefrom  the 
value  of  the  right  to  use  the  franchises  of  the  leased  corpora- 
tions, should  be  ascertained  and  added  to  the  value  of  the  real 
estate  and  personal  property  of  the  relator,  and  from  this  total 
making  the  deductions  which  are  allowed  by  the  statute. 

(3)  It  is  unnecessary  to  answer  the  third  question,  as  to  the 
mode  of  the  assessment  in  case  the  relator  is  assessable  as  the 
owner  of  the  leased  properties,  as  we  hold  it  is  not  subject  to 
such  an  assessment. 

We  approve  and  adopt  the  opinion  below,  having  alluded 
thus  briefly  to  the  situation  in  order  to  render  intelligible  our 
answers  to  the  questions  certified. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullbn  and 
Werner,  JJ.,  concur. 

Order  affirmed. 
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Robert  A.  Lanoabtbb,  Respondent,  v.  Amos  T.  French,  as 
Executor  of  Fbanois  O.  French,  Deceased,  Appellant. 

ZaneasUr  v.  French,  66  App.  Div.  623,  affirmed. 
(Argued  April  9,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 4, 1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

George  W.  Wick-eraham  for  appellant. 

Robert  L.  Harrison  and  Robert  W.  B.  EUiott  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch.    J.,  Babtlett,   Haight,   Martin, 
Vann,  C^llen  and  Werner,  JJ. 


Edward  S.  Campbell,  as  Ancillary  Receiver  of  the  Middle- 
sex County  Bank,  Appellant,  v,  Frederick  A.  Upton, 
Respondent. 

Campbell  v.  Upton,  66  App.  Div.  484,  affirmed. 
(Argued  April  9,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  20, 1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury. 

Albert  H.  Harris  and  Oeorge  W,  Wichersham  for  appellant. 

Oeorge  P.  Decker  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  Bartlbtt,  Haioht,  Martdt, 
Vann,  Cullen  and  Werner,  JJ. 
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William  D.  Ashley,  Respondent,  v.  Dexteb  D.  Ashley, 

Appellant. 

AshUy  Y.  Ashley,  61  App.  Div.  622»  affirmed. 
(Argued  AprU  9,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff 
October  15, 1901,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  affirm- 
ing an  interlocutory  judgment  of  Special  Term  overruling  a 
demurrer  to  the  complaint. 

Thaddeus  D.  Kenneaan  for  appellant. 

James  G.  Meyer  and  WUUam  Vanamee  for  respondent. 

«g,„™.d«med,.Uheo.U;  no  opinio.. 
Concur:  Pabkeb,  Ch.  J.,  Haioht,  Mabtin,  Cullen  and 
Weener,  JJ.    Dissenting :  Babtlett  and  Vann,  JJ, 


In  the  Matter  of  Proving  the  Will  of  Thomas  W.  Evans, 

Deceased. 

David  Ebane,  Appellant ;  Hobaob  S.  Ely  et  al.,  Eespondents. 

Matter  of  Evans,  65  App.  Div.  100,  affirmed. 
(Argued  April  10, 1902;  decided  May  6, 1902.) 

Appeal  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  one  entered 
November  13, 1901,  which  affirmed  a  decree  of  the  New  York 
County  Surrogate's  Court,  admitting  to  probate  an  instrument 
propounded  as  the  last  will  of  Thomas  W.  Evans,  deceased, 
and  another  entered  March  27,  1901,  which  affirmed  an  inter- 
mediate order  of  said  Surrogate's  Court  striking  out  certain 
objections  to  the  probate  of  such  instrument. 

J.  Noble  Hayes  for  appellant. 

Wolcott  G.  Lane^  Charles  H.  Griffin  and  Stephen  O.  Loch- 
wood  for  respondents. 

Orders  affirmed,  with  costs ;  no  opinion. 
Concur:   Fabeeb,   Ch.   J.,  Babtlett,   Haight,  Martin, 
Vann,  Cullen  and  Wbbneb,  JJ. 
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Edward  Hall,  Appellant,  v.  The  Town  of  Oysteb  Bat, 

Kespondent. 

HaU  V.  Town  of  Oyster  Bay,  61  App.  Div.  608,  affirmed. 
(Submitted  April  11,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

George  W,  Stephens  and  Patrick  J,  (yjSeime  for  appellant. 

George  B.  Stoddart  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,    Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Vincent  C.  King,  Appellant,  ^.  Minnie  A.  King,  as  Admin- 
istratrix of  Ernest  H.  King,  Deceased,  Respondent. 

King  v.  King,  55  App.  Div.  686,  affirmed. 
(Argued  April  14,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  28,  1900,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

T.  F.  Hamilton  for  appellant. 

Winsor  B,  French  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vanh, 
Cullen  and  Werner,  JJ. 
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The  Third  National  Bank  of  Syracuse,  Respondeat,  v. 
Arthur  J.  Keeffe  et  al.,  Appellants,  Impleaded  with 
Others. 

Third  Nat.  Bank  of  Syracute  v.  Keeffe,  55  App.  Div.  640,  affirmed. 
(Argued  April  14,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  30,  1900,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Louis  Marshall  for  appellants. 

George  W,  O^Brieii  and  E,  N.  Wilson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Parker,  Cli.  J.,  Martin,  Cullen  and  Werner, 
JJ.;  Gray,  J.,  dissenting  upon  the  ground  that  error  was 
committed  in  receiving  Elizabeth  Koeffe's  evidence ;  O'Brien, 
J.,  dissenting  generally  ;  Vann,  J.,  taking  no  part. 


Thomas    F.    Stoothoff,    Respondent,    'y.    The    Brooklyn 
Heights  Railroad  Company,  Appellant, 

SiootlioffY,  Brooklyn  Heights  R.  R.  Co.,  60  App.  Div.  681,  affirmed. 
(Argued  April  15,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  22,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial.   ' 

/.  7?.  Oeland  and  George  D.  Yeomans  for  appellant. 

Herman  Aaron  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Gray,  O'Brien,    Martin,    Vann,   Cullen  and 
Werner,  J  J.     Absent :  Parker,  Ch.  J. 
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Elyiba  Bbeed,  as  Executrix  of  Nathan  Bbeej>,  Deceased, 
Respondent,  v.  The  National  Bank  op  Aububn,  Appel- 
lant, Impleaded  with  Others. 

Breed  v.  National  Bank  of  Auburn,  57  App.  Div.  468,  affirmed. 
(Argued  April  15,  1902;  decided  May  6,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  15,  1901,  affirming  a  judgment  in  favor  of  plaintifiE 
entered  upon  the  report  of  a  referee. 

Charles  L  Avery  for  appellant. 

Alexander  II.  Cowie  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen 
and  Werner,  JJ.    Dissenting :  O'Brien,  J. 


IsAAo  D.   Einstein,  Bespondent,  v,   Thomas  J.   Dunn,  as 
SheriflE  of  the  County  of  New  York,  Appellant. 

Einstein  v.  Dunn,  61  App.  Div.  195,  affirmed. 
(Submitted  April  14,  1902;  decided  May  18.  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
31,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Edward  TT.  S.  Johneton  and  Philip  J.  Britt  for  appellant 

Oratz  Nathan  and  Maurice  Marks  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vakn, 
Cullen  and  Wernei^,  JJ, 
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The     Lyons    EtBCTRio    Light     and     Power    Company, 
Kespondent,  v.  David  Bastian,  Appellant. 

• 

Lyons  El.  L,  db  P.  Co.  y.  Bastian,  53  App.  Div.  649,  affirmed. 
(Argued  April  17,  1902;  decided  May  13,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  30,  1900,  afiSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

C.  G.  Blaine  for  appellant. 

Jefersofi  W.  Hoag  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
.  Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Edward  A.  Silberstein,  as  Trustee  in  Bankruptcy  of  Mar- 
cus Eosen,  Respondent,  v.  Jacob  Stahl,  Jr.,  et  aL, 
Appellants. 

Silberstein  v.  StoM,  68  App.  Div.  614,  affirmed. 
(Submitted  April  18,  1902;  decided  May  13.  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered 
OctoBer  19,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Charles  G.  F.  Wahle  for  appellants. 

Herbert  B.  Shoemaker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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Chables  E.  Keatoe,  Appellant,  v,  William  Dalton,  as  Com- 
mieeioner  of  Water  Supply  of  the  City  of  New  York,  et 
al.,  Respondents. 

Keatar  v.  Dalton,  67  App.  Div.  619,  appeal  dismissed. 
(Submitted  May  5,  1902;  decided  May  18,  1902.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  December  23,  1901,  which  afSriiied  an  order  of 
Special  Term  confirming  the  report  of  a  referee  assessing  the 
damages  sufliered  by  the  defendant,  The  Ramapo  Water  Com- 
pany, by  reason  of  an  injunction. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  has  no  jurisdiction  to  entertain  the  appeal. 

Hoadly^  Lauterhach  <&  Johnson  for  motion. 

Mc  Curdy  <&  Yard  opposed. 

Motion  granted  and  appeal  dismissed  on  the  ground  that 
the  order  appealed  from  is  an  order  in  an  action  and  not  in  a 
special  proceeding,  with  costs  of  appeal  and  ten  dollars  costs 
of  motion. 


Annie  E.  Wilson,  as  Administratrix  with  the  Will  Annexed  of 
Henry  Wilson,  Deceased,  Appellant,  v.  The  Mechanical 
Orguinette  Company,  Respondent. 

(Submitted  May  5,  1902;  decided  May  13,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  Y.  542.) 


Frank  Richards  Abbey,  Appellant,  v,  Jerome  B.  Wheeler, 

Respondent,  Impleaded  with  Others. 

(Submitted  May  5,  1902;  decided  May  18,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  Y.  122.) 
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Edwin  E.  Brinckerhoff  et  al.,  as  Executors  of  and  Trustees 
under  the  Will  of  Miohael  W.  Wall,  Deceased,  Appel- 
lants, V.  Marie  C.  Farias  et  al..  Respondents,  and  William 
r.  Wall,  Appellant,  Impleaded  with  Others. 

(Submitted  May  5,  1902;  decided  May  13,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
170  N.  Y.  427.) 

Winifred  F.  Jones  et  al..  Respondents,  v.  Mary  Ann  Kelly 
et  al.,  Respondents,  Impleaded  with  Others,  and  Eva  K. 
Colon,  Appellant. 

(Submitted  May  5,  1902;  decided  May  18,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  T.  401.) 


Emma  J.  Richardson  et  al.,  as  Administrators  with  the  Will 
Annexed  of  Joseph  Richardson,  Deceased,  Appellants,  v, 
Emily  Emmett,  Respondent. 

(Submitted  May  5,  1902;  decided  May  13,  1902.) 

Motion  for  restitution  denied,  without  costs,  but  with  leave 
to  renew  in  case  of  unnecessary  delay  on  the  part  of  the 
defendant  in  prosecuting  the  new  trial,  or  in  the  event  that 
such  trial  shall  result  in  favor  of  the  plaintiffs.  (See  170  K. 
Y.  412.) 


Amelia  Gorman,  as  Executrix  of  John  J.  Gorman,  Deceased, 
Respondent,  v.  Daniel  E.  Finn  et  al.,  Appellants.  (Actions 
1  and  2.) 

(Submitted  May  5,  1902;  decided  May  13»  1902.) 

Motion  to  amend  the  remittitur  so  as  to  award  the  respond- 
ent separate  bills  of  costs  in  each  case  denied,  with  ten  dollars 
costs.    (See  171  N.  Y.  628.) 
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In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  J.  Albert  Mahlstedt,  Deceased. 

Nathan  L.  Miller,  as  State  Comptroller,  Appellant ;  Mar- 
garet L.  Mahlstedt  et  al.,  as  Executors,  etc.,  Respondents. 

Matter  of  MaJiUtedt,  67  App.  Div.  176;  69  App.  Div.  620,  appeals  dis- 
missed. 
(Argued  May  5,  1902>  decided  May  20,  1902.) 

Afpeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
December  23,  1900,  which  reversed  a  decree  of  the  West- 
chester County  Surrogate's  Court  affirming  the  report  of  an 
appraiser  in  transfer  tax  proceedings. 

Also,  appeal  from  an  order  of  said  Appellate  Division, 
made  March  7, 1902,  resettling  and  amending  said  order  of 
reversal, 

Joseph  W,  Middlehrooh  for  appellant 

Charles  H.  Young  and  J.  A.  Young  for  respondents. 

Appeals  dismissed,  with  costs ;  no  opinion. 
Concur:   Parker,    Ch.    J.,   Gray,    O'Brien,  Sartlett, 
Haiqht,  Cullen  and  Werner,  JJ. 


In  the  Matter  of  the  Accounting  of  Charles  S.  Oaklet,  as 
Executor  of  and  Trustee  under  the  Will  of  William  H. 
Oakley,  Deceased. 

William  II.  Oakley,  Appellant;  Charles  S.  Oakley,  as 

Executor,  etc.,  et  al.,  Bespondents. 

171    66a'    Matter  of  Oakley,  67  App.  Div.  493.  affirmed. 
Case  2       (Argued  May  6,  1902;  decided  May  20, 1902.) 

Bill      07w 

Appeal  from  an  order  of  the  Appellate  Dirision  of  the 
Supreme  Court  in  the  first  judicial  department,  made  January 
10,  1902,  which  affirmed  a  decree  of  the  New  York  County 
Surrogate's  Court  settling  the  accounts  of  Charles  S.  Oakley^ 
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as  execntor  of  and  trustee  under  the  will  of  William  H. 
Oaklej,  deceased. 

G.  N.  BoveSy  Jr.,  for  appellant. 

John  B.  TdLmagey  WiUiam  O.  Prime  and  William  TT. 
Chreen  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,  Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Cullen  and  Werner,  JJ.  ^ 


Mart  A.  Jones,  Individually  and  as  Administratrix  of  Eyan 
Jones,  Deceased,  et  al.,  Sespondents,  v.  Adelaide  Jones 
et  al..  Appellants,  Impleaded  with  Others. 

Jones  v.  J<me9,  68  App.  Div.  5,  affirmed. 
(Argued  Hay  6,  1902;  decided  May  20,  1002.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  22,  1902,  which  affirmed  an  order  of 
Special  Term  reviving  a  certain  action  in  the  name  of  the 
above-named' plaintiffs  and  defendants. 

The  following  is  the  question  certified :  "  On  the  undis- 
puted facts,  did  any  Statute  of  Limitations  constitute  a  bar 
to  plaintiffs'  motion  for  revivor  \ " 

J<iC€^  F,  MiUer  for  appellants. 

Herbert  Parsons  and  Edward  M.  8hepa/rd  for  respondents. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  negative ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Cullen  and  Werner,  JJ. 
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Otto  H.  Droege,  as  Receiver  of  the  Property  of 
IsiDOR  Henby,  Appellant,  v.  Edwin  W.  Baxter  et  al., 
ReepondentB. 

Droege  v.  Baxter^  69  App.  Div.  58,  affirmed. 
(Argued  May  5,  1902;  decided  May  20,  1902.) 

Appeal,  by  peruiission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Co'.Trt  in  the  first  judicial  deimrt- 
ment,  entered  February  21,  1902,  which  reversed  an  inter- 
locutory judgment  of  Special  Term  overruling  a  demurrer  to 
the  complaint  and  sustained  such  demurrer. 

The  following  is  the  question  certified  :  "  Does  the  com- 
plaint herein  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant  herein  ?  " 

Otto  H,  Droege  and  Isclclc  V.  Schavrien  for  appellant. 
William  J.  Barr  for  respondents. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  negative ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Cullen  and  Werner,  JJ. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Mary  N. 
PfiTTrr,  Deceased,  under  the  Transfer  Tax  Act. 

The  Comptroller  of  the  State  of  New  York,  Appellant ; 
Dorothea  M.  Pettit  et  al.,  Respondents. 

Matter  of  Pettit,  66  App.  Div,  80.  affirmed. 
(Argued  May  6,  1902;  decided  May  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 8,  1901,  which  reversed  an  order  of  the  New  York  County 
Surrogate's  Court  imposing  a  transfer  tax  upon  the  estate  of 
Mary  N.  Pettit,  deceased. 
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Efnmet  JR.  Oleott  for  appellant. 

Zucius  IL  Beers  and  Jordan  J,  Hollina  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:    Pakker,   Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Cullen  and  Werner,  JJ. 


The  People  of  the  State  of  New  York,  Kespondent,   v. 
Frederick  B.  Kussell  et  al.,  Appellants. 

People  v.  RuMeU,  67  App.  Div.  620,  appeal  dismissed. 
(Submitted  May  6,  1902;  decided  May  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  January 
20,  1902,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  summary  judgment  entered  upon  a  for- 
feited recognizance. 

William  O.  Cooke  for  appellants. 

William  Travers  Jerome^  District  Attorney  {Robert  G. 
Taylor  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs,  on  authority  of  Yan  Arsdale 
V.  King  (155  N.  Y.  325) ;  People  v.  GUrh  (168  N.  Y.  676), 
and  People  v.  Baker  (168  N.  Y.  677) ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Cullen  and  Werner,  JJ. 


John  C.  Merrick,  Individually  and  as  Administrator  of 
Joseph  Haswell  Merrick,  Deceased,  Respondent,  v.  Mary 
G.  Waters,  as  Administratrix  of  Alexan^r  H.  Grant, 
Deceased  et  al.,  Appellants,  Impleaded  with  Others. 

Merrick  v.  Waters,  51  App.  Div.  83,  affirmed. 
(Argued  May  8,  1902;  decided  May  20,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
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16,  1900,  aiRrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

J.  K.  P.  JcLclcMon^  E.  D.  Wagner  and  L.  F.  Raymond  for 

appellants. 

Eugene  IT,  Hanford  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Bartlett,  Cullkn  and  Werner, 
J  J.    Absent :  Parker,  Ch.  J.,  and  Haight,  J. 


John  S.  Allen,  Appellant,  v.  Frank  X.  Kelly,  as  Admin- 
istrator of  John  Kelly,  Deceased,  Bespondent,  Impleaded 
with  Another. 

(Submitted  May  12, 1902;  decided  May  20, 1902.) 

Motion  for  reargument.    (See  171  N.  T.  1.) 

Haight,  J.  Upon  the  argument  of  this  case  a  number  of 
questions  were  discussed  with  reference  to  the  jurisdiction  of 
the  court  and  the  regularity  of  the  proceedings  instituted  for 
the  sale  of  the  real  estate  of  the  plaintiff  during  his  minority, 
which  the  defendants  wished  to  have  further  considered. 

The  defendants  or  the  persons  they  represent  were  sureties 
upon  the  bond  of  the  general  guardian  of  the  plaintiff.  As 
such  they  were  not  in  any  manner  interested  in  or  responsible 
for  the  proceedings  that  were  instituted  to  sell  the  plaintiff's 
real  estate.  That  sale  was  conducted  by  a  special  guardian 
appointed  by  the  court  and  not  by  the  person  for  whom  the 
defendants  had  become  sureties.  They  were  not  concerned  in 
the  question  of  the  jurisdiction  of  the  court,  the  regularity  of 
the  proceedings  or  the  title  of  the  purchasers,  and  conse- 
quently are  not  in  a  position  to  raise  any  question  with  refer- 
ence thereto.  The  money  was  the  proceeds  of  the  sale  of  tlie 
plaintiff's  real  estate.  It  was  in  the  custody  of  the  court  in 
the  hands  of  its  duly  appointed  officer.    It  was  paid  over  to 
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the  defendants'  principal  by  the  direction  of  the  court.  The 
plaintiff,  after  becoming  of  age,  saw  fit  to  follow  the  money 
into  the  hands  of  his  guardian,  and  by  this  action  demanded 
its  payment  to  him  by  his  sureties.  He  thereby  ratified  the 
sale  as  made.  {Rhodes  v.  Caswell^  41  App.  Div.  229 ;  Dodge 
V.  St  John,  96  N.  Y.  260.) 

The  motion  should  be  denied,  without  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlbtt,  Martin  and 
Vann,  JJ.,  concur. 

Motion  denied. 

John  Gallagher,  Appellant,  v.  James  P.  Keating,  as  Com- 
missioner of  Highways  of  the  City  of  New  York,  et  al.. 
Respondents. 

OallagTier  v.  Keating,  57  App.  Div.  636,  affirmed. 
(Argued  May  7,  1902;  decided  May  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  23,  1901,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

Isaac  M.  Kapper  for  appellant. 

George  W,  Wingate,  William  J.  KeUy  and  Oeorge  Z. 
Hives,  Corporation  Counsel  {James  McKeen  of  counsel),  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Bartlett,  Haight  and  Werner, 
JJ.     Absent :  Parker,  Ch.  J.    Not  sitting :  Cullen,  J. 


Peter  W.  Becker,  Respondent,  v,  Camille  Weidknfeld  et 

al..  Appellants. 

Becker  y.  Weidenfeld,  64  App.  Div.  626,  affirmed. 
(Argued  May  7,  1902;  decided  May  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 

42 
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October  9,  1900,-  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

George  Alfred  Lamb  for  appellants. 

J,  Rider  Cady  and  Frank  V.  Millard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gbay,  O'Brien,  Bartlett,  Haight,  Cullen  and 
Werner,  J  J.     Absent :  Parker,  Ch.  J. 


Jonas  P.  Varnum,  as  Receiver  of  Certain  Property  Trans- 
ferred by  Thomas  Bolton,  Respondent,  v.  Bolton  Shoe 
Company,  Appellant,  Impleaded  with  Others. 

Varnum  v.  Belm,  63  App.  Div.  570,  affirmed. 
(Argued  May  9, 1902:  decided  May  37,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  27,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Joseph  W,  Taylor  for  appellant. 

Walter  S.  JIuhheU  and  John  Van  Voorhia  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Gray,  O'Brien,  Bartlett,  Haioht,  Cullkn  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 


Archibald  Gracie,  Respondent,  v,  Edwin  A.  Stevens  et  al., 

Appellants,  Impleaded  with  Others. 

Oracle  v.  Stevens,  56  App.  Div.  208,  affirmed. 
(Argued  May  12,  1902;  decided  May  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  29,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

David  B.  Hill  and  William  D.  Leonard  for  appellants. 

Judsoii  S.  Zandouy   Ahrain  I,  ElkuB    and   Carlisle   J. 
Gleason  for  respondent. 

Jadgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin and  Vann,  J  J.     Not  voting :  O'Brien,  J. 


MoNTAUK  Association,  Appellant,  v.  Mary  D.  Daly  et  al.,  as 
Executors  of  Augustin  Daly,  Deceased,  Eespondents. 

Moniauk  Association  v.  DaXy,  62  App.  Div.  101,  affirmed. 
(Argued  May  18,  1902;  decided  May  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
12, 1901,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  ou.  trial  at 
Special  Term. 

Robert  Thome  for  appellant. 

Stephen  H.  Olin  and  Oeorge  Alfred  Larnh  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :     Parker,   Ch.    J.,   Gray,   O'Brien,   Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


Peter  J.  Van  Note,  Respondent,  v.  John  A.  Cook, 

Appellant. 

Van  Note  v.  Cooky  55  App.  Div.  65,  affirmed. 
(Ar^ed  May  13,  1902;  decided  May  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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November  27,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

E,  B.  Bamutn  for  appellant. 

Mel/oin    O.  PaUiser    and    Hector   M.    HUchings    for 
respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.   J.,    Gray,    O'Brikn,   Bartlbtt, 
Haight^  Martin  and  Vann,  JJ. 


Martin  Cassidy,  Eespondent,  v,  Fredkriok  Uhlmann,  Appel- 
lant, Impleaded  with  Others. 

(Submitted  May  19,  1002;  decided  May  27,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  y.  505.) 


Annib  Gildea,  Bespondent,  v.  Mbtropolitak  Street  Sail* 

WAY  Company,  Appellant. 

Oildea  v.  Metropolitan  Street  By.  Co.,  58  App.  Diy.  528,  affirmed. 
(Argued  May  27,  1902;  decided  May  29, 1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
1,  1901,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  F.  Brovyti  and  Henry  A.  Babinsan  for  appellant 

Otto  H.  Droege  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haioht,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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Mary  0.  Grifhahn,  as  Administratrix  of  Ernest  Louis 
Grifhahn,  Deceased,  Kespondent,  v,  Bernard  Kreizer, 
Appellant. 

Grtfhahn  v.  Kreizer,  62  App.  Div.  418,  affirmed. 
(Argued  April  7,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Juno  17,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Cha7*l€8  F.  Brown  for  appellant. 

Edwin  Countryman,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch.  J.,   Bartlett,   Haight,  Martin, 
Vann,  CtJLLEN  and  "Werner,  J  J. 


Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
Eespondent,  v,  Dobie  K.  Harley,  Defendant,  and  the 
United  States  Fidelity  and  Guaranty  Company, 
Appellant. 

Lyman  v.  Harley,  65  App.  Div.  614,  affirmed. 
(Argued  May  14,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  26,  1901,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  an  order  denying  a  motion  for  a  new  trial. 

Louis  MarahaU  for  appellant. 

WiUiarn  Vanamee  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.  J.,   Gray,    O'Brien,    Babtlbtt, 
Haight,  Martin  and  Vann,  JJ, 


-M  I 


662  MEMOKANDA. 

Virginia  Stuart  Mackat-Smtth  et  al.,  as  Trustees  under  the 
Will  of  Ellen  E.  Ward,  Deceased,  Appellants,  v.  Alex- 
ander Crawford  et  al.,  Respondents. 

Maekay-Smith  v.  Craufard^  66  App.  Div.  136,  affirmed. 
(Argued  May  15,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 7,  1901,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  bj  the  court  on 
trial  at  Special  Term. 

Ilenry  de  Forest  Baldwin  for  appellants. 

WilHam  E,  Cook  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.   J.,   Grat,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


WiLLiAif  W.  CoNDE,  Respondent,  v.  Harriet  B.  Lbb, 

Appellant. 

Chnde  v.  Lee,  56  App.  Div.  401,  affirmed. 
(Argued  May  16,  lft02;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  6,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Charles  S,  Kent  for  appellant. 

Frank  ITopkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,    Ch.   J.,   Gray,    O'Brien,    Bartlett^ 
Haioht,  Martin  and  Vann,  JJ. 


MEMOEANDA.  663 

Matthew  C.  Kervan,  Appellant,  v.  J.  Allen  Townsbnd, 

Respondent. 

Kervan  v.  Townsend,  56  App.  Div.  635,  affirmed. 
(Argued  May  16,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 7,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Edmund  L,  Mooney  and  Frederick  A.  Card  for  appellant. 

Willia?n  Porter  Allen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


Stephen  D.  Arents,  Plaintiff,  v.  The  Long  Island  Eailroad 

Company,  Respondent. 

Asa  W.  Parker,  Appellant. 

Arents  ▼.  Long  Island  R.  R.  Co.,  86  App.  Div.  879,  appeal  dismissed. 
(Submitted  May  28,  1902;  decided  May  29,  1902.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  January  31,  1899,  which  reversed  an  order  of 
Special  Term  denying  defendant's  motion  to  set  aside  several 
judgments  entered  in  the  action  in  favor  of  plaintiflPsattorney. 

The  motion  was  made  upon  the  ground  that  the  appellant 
had  died  since  taking  the  appeal  and  that  no  steps  had  been 
taken  towards  substituting  any  one  in  his  place. 

William  J,  Kelly  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion. 


664  MEMORANDA. 

Chables  Mubb,  Bespondenty  v.  The  Westebn  A8snBA.NCB 

Company  of  Tobonto,  Appellant. 

Miirr  ▼.  Wutem  Awurance  Oo,^  57  App.  Div.  085,  afflrmecL 
(Argued  May  19,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  5,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

George  Clintan  for  appellant. 

Simon  Fleischmcmn  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabkeb,  Ch.,   J.,  Babtlett,  Haight,  Mabtin, 
Yann  and  Cullen,  J  J.    Not  sitting :  Webneb,  J. 


The  Geneva  Mtnebal  Spbings  Company,  Limftbd,  Bespond- 
'  ent,   V.   Stephen   Coubsey,    Appellant,    Impleaded   with 
Others. 

Geneva  Mineral  Springs  Co,  v.  Chursey,  57  App.  Div.  620,  modified. 
(Argued  May  19,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  29,  1900,  modifying,  and  affirming  as  modified,  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Charles  A.  Ha/wley  and  George  L.  Bachma/n  for  appellant. 

John  Gillette  for  respondent. 

Judgment  modified  by  deducting  the  sum  of  $1,760,  with 
interest  from  May  3,  1900,  and,  as  modified,  affirmed,  without 
costs  to  either  party ;  no  opinion. 

Concur;  Pabkeb,  Ch.  J.,  Babtlett,  Haight,  Mabtin, 
Vann,  Cullen  and  Webneb,  J  J. 


MEMOKANDA.  665 

Alexander  Gilbert  et  al.,  as  Executors  of  William  R. 
Clarkson,  Deceased,  Respondents,  v.  Charles  J.  Warren 
et  al.,  Appellants. 

OiOiert  v.  Warren,  56  App.  Dlv.  289,  afarmed. 
(Argued  May  19,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 12, 1901,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

Ira  D.  Warren  and  Lyman  E.  Warren  for  appellants. 

John  E,  Parsons  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.  J.,   Bartlett,   Haight,   Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Daniel  M.  Griffen  et  al.,  as  Executors  of  Joseph  0.  Grif- 
FEN,  Deceased,  Appellants,  v.  Mechanics  and  Traders' 
Bank,  Respondent. 

Griffen  v.  Mechanics  <fc  Traders*  Bank,  61  App.  Div.  434,  affirmed. 
(Argued  May  19,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  7,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

William  G.  Cooke  for  appellants. 

Cha/rles  Strauss  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,   Ch.   J.,   Bartlett,   Haight,  Martin, 
Yann,  Cullen  and  Werner,  J  J, 


666  MEMORANDA. 

City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Kespondcnt,  v.  Fidelity  and  Casualty  Company 
OF  New  York,  Appellant. 

City  Trtist,  S.  D.  dt  8.  Co.  v.  Fiddiiy  <t  CcmuUty  Co,,  58  App.  Div.  18, 
affirmed. 
(Argued  May  20,  1902  ;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  21,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  G.  Nodal  for  appellant. 

William  S.  Hay  and  Frederich  J.  Swift  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   Bartlbtt,  Haight,   Martin, 
Vann,  Cullbn  and  Werner,  JJ. 


Alexander  Frank,  Respondent,  v.  Metropoutan  Street 

Railway  Company,  Appellant. 

Fraiik  v.  Metropolitan,  Street  By.  Co.,  58  App.  Div.  100,  affirmed. 
(Argued  May  20,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  20,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  Stewart  Davison^  Charles  F,  JBrawn^  Henry  Mel- 
ville  and  Henry  A,  Hobinson  for  appellant. 

William  H,  Ford  and  William  T.  GiJhert  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Haight,  Martin,  Vann  and  Werner, 
JJ.     Dissenting :  Parker,  Ch.  J.,  and  Cullen,  J. 


MEMOKANDA.  667 

Joseph  Marrian,  Appellant,  v.  Maud  D.  Anthony,  as 
Executrix  of  Charles  B.  Bowers,  Deceased,  et  al., 
Bespondents. 

Marrian  ▼  Bowers,  57  App.  Div.  021,  affirmed. 
(Argued  May  21.  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  15,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  the  report  of  a  referee. 

James  A.  Ward  for  appellant. 

F.  B,  PitcheVy  G.  8.  <&  H.  Z.  Hooher  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.   J.,  Bartlett,   Haiqht,  Martin, 
Vann,  Citllen  and  Werner,  JJ. 


James  Betnolds,  Bespondent,  i>.  Mayor,  Lane  &  Cohpant, 

Appellant^ 

Heynoldi  v.  Afapor,  Lane  c6  Ch.,  57  App.  Div.  622,  affirmed. 
(Argued  May  21,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff 
February  1, 1901,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department,  which 
affirmed  an  order  of  a  Trial  Term  denying  a  motion  for  a  new 
trial  after  a  verdict  in  favor  of  plaintiff. 

James  M.  E.  O*  Grady  for  appellant. 

P,  M,  French  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.   J.,   Bartlett,   Haight,  MABTiNy 
Vann,  Cullen  and  Werner,  JJ. 


668  MEMORANDA. 

NoRBETH  Pfeffer,  Appellant  and   Respondent,  v.  Philip 
Kling,  Respondent  and  Appellant,  et  al.,  Respondent. 

Pfeffer  v.  Kling,  58  App.  Div.  179,  aflarmed. 
(Argued  May  22,  1902;  decided  June  10,  1902.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
February  23,  1901,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintifi!  entered  upon  a  verdict  directed 
by  the  court. 

Clarence  L.  Barber  for  plaintiff,  appellant  and  respondent. 

StiU/man  F,  Knedand  and  Charles  E.  Thorn  for  Philip 
Kling,  respondent  and  appellant. 

Thomas  D.  Hustedy  respondent,  in  person. 

Judgme.nt  affirmed,  without  costs  to  either  party ;  no 
opinion. 

Concur:  Parker,  Ch.  J.,  Bartlett,  Haioht,  MABmr, 
Vann,  Cullen  and  Werner,  JJ. 


Wilson  R.  Yard,  Respondent,  'y.  Annie  M.  Yard,  Appellant. 

Yard  v.  Yard,  59  App.  Div.  620,  affirmed. 
(Argued  May  28,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  16,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

WUliam  John  Barr  for  appellant. 

William  P.  Moloney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,    Bartlett,   Haight,   Martin, 
Vann,  Cullen  and  Werner,  J  J. 


MEMOKANDA.  669 

The  People  op  the  State  op  New  York,  Respondent,  v. 

WoYosEK  Panyko  ct  al.,  Appellants. 

FlBople  V.  Panyko,  71  App.  Div.  324,  affirmed. 
(Submitted  May  28,  1902;  decided  June  10, 1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
25,  1902,  affirming  a  judgment  of  the  Court  of  General  Ses- 
sions of  the  Peace  for  the  county  of  New  York  entered  upon 
a  verdict  convicting  the  defendants  of  the  crime  of  abduction. 

Lewis  Stuyvesant  Chanler  for  appellants. 

William  Travers  JeromCy  District  Attorney  {Howard  8. 
Oans  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:   Pabkeb,   Ch.  J.,   Babtlett,   Haight,   Martik, 
Vann,  Cullen  and  Weener,  JJ. 


Monroe    F.   Smith,   Appellant,  v.  Robert  Bowers  et  al., 

Kespondents. 

Smith  Y.  Bower$,  67  App.  Div.  252,  affirmed. 
(Argued  May  26,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
nary  15,  1901,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  bj  the  court  on 
trial  at  Special  Term. 

■ 

Homer  Weston  for  appellant. 

Ceylon  H.  Lewis  and  Will  B.  Crowley  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haiqht,  Martin,  Vann, 
Cullen  and  Werner,  J  J. 


670  MEMORANDA. 

The  Buffalo  German  Insurakoe  Company,  BespoDdent,  v. 
The  Third  National  Bank  of  Buffalo,  Appellant. 

Buffalo  German  Ins,  Co,  v.  TItird  Nat.  Bank,  61  App.  Div.  612,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  10,  1901,  afBrming  a  judgment  in  favor  of  plainti£E 
entered  upon  a  decision  of  the  court  on  trial  at  Special  TeroL 

Oeorge  L,  Lewis  for  appellant. 

Arthur  W.  Hickman  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  delivered  on 
previous  appeal  (162  N.  Y.  163). 

Concur :  Parker,  Ch.  J.,  Gray,  Haiqht,  Martin,  Yann, 
Cullen  and  Werner,  JJ. 


Elizabeth    Fogerty,  as    Administratrix    of    Charles    E. 

Case  2     I    Foo^rty,  Deceased,  Appellant,  -w.  The  Union    Eailway 
gl72       60l|    Company  of  New  York  City,  Respondent. 

Fogerty  v.  Union  By.  Co.  of  N.  F.,  56  App.  Div.  624,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
January  29,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

Archibald  (7.  Shenstone  and  William  E,  SiiUings  for 
appellant. 

T.  JL  Lordj  Charles  F,  Brovm^  Henry  MehiUe  and 
Henry  A.  JSobinson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Haight  and  "Werner, 
JJ.    Not  voting :  Martin,  Vann  and  Cullen,  J  J. 


MEMORANDA.  671 

Sarah  Oboss,  Kespondent,  v.  The  Security  Trust  and  Life 

Insurance  Company,  Appellant. 

Cross  V.  Security  Trust  A  L.  Ins,  Co.,  58  App.  Di7.  ft03,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  13,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  W,  Brainshy  and  Vincent  Roseraon  for  appellant. 

Charles  M,  Demand  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Vann, 
CuLLEN  and  Werner,  J  J. 


W.  P.  Fuller  &  Co.,  Kespondent,  v,  Wenzel  Sohrenk  et  al., 

Appellants. 

FuUer  <fc  Co.  v.  Schrenk,  58  App.  Di7.  222,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
12,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

John  J.  Oleaaon  for  appellants. 

Oeorge  8,  Hamlin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haioht,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


672  MEMORANDA. 

James  McGuire,  Appellant,  v,  Eliza  G.  Board,  Bespondent. 

MeChiire  v.  Board,  58  App.  Div.  388,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
20,  1901,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  bj  the  court  at  a  Trial 
Term. 

M,  P,  (?'  Connor  and  J,  Brownson  Ker  for  appellant. 

Western  W.  Wager  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haioht,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Charles  E.  Pell,  as  Surviving  Partner  of  the  Firm  of 
Dannat  &  Pell,  Respondent,  v.  Norman  J.  Fuller, 
Appellant. 

Pell  V.  Fuller,  57  App.  Div.  635,  affirmed. 
(Argued  May  27,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  17,  1901,  affirming  a  judgment  in  fafor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Waieon  M,  Rogers  and  A,  E,  KUby  for  appellant. 

Henry  TT.  Bentley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 


MEMOKAT^DA.  673 

BLOOMiNGTOjf  Mining  Company,   Respondent,  v,  Beooklyn 

Hygienic  Ice  Company,  Appellant. 

Bloomington Mining  Co.  v.  Brooklyn H,  lee  Co,,  68  App.  Diy.  66,  affirmed. 
(Argued  May  28,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  26,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

L.  Laflin  Kellogg  and  Alfred  C,  Pette  for  appellant. 

Franklin  D,  Peale  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gray,  Haight,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


John  E.  Stowbll  et  al..  Respondents,  v,  Milton  Clark  et 
al.,  as  Attorneys  in  Fact  of  the  Brewers  and  Maltsters 
Fire  Insurance  Underwriters  at  the  Central  Lloyds 
et  al..  Appellants. 

Stomll  V.  Clark,  47  App.  Div.  626.  affirmed. 
(Argued  May  28,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
7,  1900,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

M.  E,  Drucoll  for  appellants. 

A.  «7.  McCrai*y^  Alex  Cumming  and  A.  W.  Oumining  for 
respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 
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Melvin  D.  Kinney,  Appellant,  v.  David  M.  ^evendokf  et 

al..  Respondents. 

Kinney  v.  Devendarfy  55  App.  Div.  640,  affirmed. 
(Argued  May  28, 1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  19,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

Louis  Z.  Waters  for  appellant. 

Edwin  Nottingham^  L  B.  Devendorf  and  H.  W.  Steele 
for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Howard  Hasbrouck,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  Frances  S.  Davenport,  Appellant,  v.  Emily  M.  Fol- 
LETT,  as  Trustee  under  the  Will  of  Ann  Henderson, 
Deceased,  Respondent. 

Ehtbraiick  v.  FoUett,  57  App.  Div.  627,  affirmed. ' 
(Argued  May  28,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  entered,  in  favor  of  defendant, 
March  22,  1901,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  which 
affirmed  an  interlocutory  judgment  of  Special  Term  sustain- 
ing a  demurrer  to  the  complaint. 

Herbert  Noble  and  WUliam  B,  Symmes^  Jr,^  for  appellant. 

William  B.  Putney  and  Edmonds  Putney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Gray,   Haight,    Martin,    Vann,  Cullen  and 
Werner,  J  J.    Not  sitting:  Parker,  Ch.  J. 
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Iba  M.  Milleb,  Bespondent,  v.  Lucius  C.  Miles,  Appellant. 

Miller  v.  Miles,  58  App.  Div.  108,  affirmed. 
(Argued  May  29,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 19, 1901,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Oeorge  D.  Beattya  for  appellant 

WilUam  H.  HamUton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  Haioht,  Mabtin,  Vann, 
CuLLEN  and  Webneb,  JJ. 


Alexandeb  M.  Powell,  Respondent,  v.  F.  C.  Linbb  Coh- 
PAmr,  Appellant.    (Actions  1  and  2.) 

PaweU  v.  Linds  Company,  58  App.  Div.  261,  affirmed. 
(Argued  May  29,  1902;  decided  June  10,  1902.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  15,  1901,  affirming  judgments  in  favor  of  plaintiffs 
entered  upon  verdicts  and  orders  denying  motions  for  new 
trials. 

O,  D.  B.  Hasbrouck  for  appellant. 

Herman  W.  Schmitz  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur :  Fabkeb,  Ch.  J.,  Gbay,  Haiqht,  Mabtin,  Vann, 
CuLLEN  and  Webneb,  JJ. 
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John  F.  Steeyes  et  al.,  Bespondents,  v.  Margaket  Sikclaib 
et  al.^  Defendants,  and  Charles  Siedler  et  al.,  Appellants. 

Steeves  ▼.  Sinclair,  56  App.  Div.  448,  affirmed. 
(Argued  May  29,  1902;  decided  June  10,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 7,  1901,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

Albridge  C,  Smith  for  appellants. 

Arthur  Knox  and  George  W.  Stephens  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Grat,  Haight,  Martin,  Vann, 

CuLLEN  and  Werner,  JJ. 

I  

Mart   T.  Bates,  Respondent,  v,  Bernhard  J.  Ludwig  et 

al..  Appellants. 

Bates  y.  Ludwig^  62  App.  Div.  617,  affirmed. 
(Argued  May  14.  1902;  decided  June  17,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
21,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Louis  Marshall^  Samuel  H,  Guggenheim^r  and  William. 
Strauss  for  appellants. 

Harold  Nathan  and  Edgar  M.  Zeventritt  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  Howard  v. 
Ludwig  (171  N.  Y.  507) ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlstt, 
Haight,  Martin  and  Vann,  JJ. 
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Lois  E.  Baldwin,   Respondent,   v.  Abraham  Abraham  et 

al.,  Appellants. 

Baldwin  v.  Ahraham,  57  App.  Div.  67,  affirmed. 
(Argued  May  14,  1902;  decided  June  17,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  Jan- 
uary 16, 1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

William  J,  CarVy  Edward  M.  Grout  and  Paul  Grout  for 
appellants. 

James  (7.  Cropsey  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  Howa/rd  v. 
Ludwig  (171  N.  Y.  507) ;  no  opinion. 

•  

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haioht,  Martin  and  Vann,  JJ. 


William  O.  Platt  et  al.,  as  Trustees,  Appellants,  v.  New  York 
AND  Sea  Beach  Railway  Company  et  al.,  Defendants. 

George  Edwin  Joseph,  as  Receiver,  Respondent ;  James  T. 

Nelson,  as  Receiver,  Appellant. 

(Submitted  May  26,  1902;  decided  June  17,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
170  N.  Y.  461.) 

In  the  Matter  of  the  Appraisal  of  the  Estate  of  Luoinda  A. 
Watson,  Deceased,  under  the  Transfer  Tax  Act. 

The  Comptroller  of  the  State  of  New  York,  Appellant ; 
The  Young  Men's  Christian  Association  of  Rome  et  al.. 
Respondents. 

(Argued  June  9,  1902;  decided  June  17,  1902.) 

.  Motion  to  amend  remittitur  by  striking  therefrom  the  words 
"with  costs"  and  substituting  the  words  "without  costs," 
granted.    (See  171  N.  Y.  256.) 
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Ellen  B.  Cudlip,  Respondent,  v.  The  New  York  Evening 
Journal  Publishing  Company,  Appellant. 

Reported  below,  70  App.  Div.  617. 

(Argued  June  9,  1902;  decided  June  17,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  5,  1902,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Thomas  P.  WickeSy  James  SUlhouae  and  William  H.  Load 
for  motion. 

Cla/rence  J.  SJieam  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Louis  Ambebg  et  al..  Appellants,  ^.  The  Manhattan  liiFB 
Insurance  Company  of  New  York,  Respondent. 

(Submitted  June  9,  1902;  decided  June  17,  1902.) 

Motion  for  reargument  denied,  without  costs.  (See  171 
N.  T.  314.) 

The  Ulster  and  Delaware  Bluestonb  Company,  PlaintiflF, 
V.  Thomas  G.  Carlin,  Appellant,  and  James  W.  Lane  et  al., 
Composing  the  Firm  of  J.  W.  Lane  &  Co.,  Respondents, 
Impleaded  with  Another. 

XlUster  d  Delaware  Bluestone  Ga,  v.  Carlin^  69  App.  Div.  426,  appeal 
dismissed. 
(Submitted  June  9,  1902;  decided  June  17,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  13,  1902,  affirming  a 
judgment  in  favor  of  respondents  herein  entered  upon  the 
report  of  a  referee. 
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The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeaL 

William  H.  Lane  for  motion. 

Henry  P,  Burr  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Mortimer  Falk  et  al.,  Kespondents,  v.  The  American  West 
Indies  Trading  Company,  Appellant. 

FaXk  v.  AvMfHcan   West  Indies  Trading  Co.,  71  App.  Div.  820,  appeal 
dismissed. 
(Submitted  June  9,  1902;  decided  June  17,  |902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered  May 
6,  1902,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department  affirming  an 
interlocutory  judgment  in  favor  of  plaintiffs  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  record 
presents  no  question  for  review  by  the  Court  of  Appeals  and 
that  the  judgment  and  order  are  not  appealable. 

Morris  S,  Wise  for  motion. 

Isa^a^  M.  Aron  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


In  the  Matter  of  the  Accounting  of  Charles  S.  Oakley,  as 
Executor  of  and  Trustee  under  the  Will  of  William  II. 
Oakley,  Deceased. 

William  H.  Oakley,  Appellant;   Charles  S.  Oakley,  as 

Executor,  etc.,  et  al.,  Respondents. 

(Argued  June  9,  1902;  decided  June  17,  1902.) 

Motion  to  amend  remittitur  granted  so  as  to  allow  bills  of 
costs  in  this  court,  one  to  the  executors  and  one  to  Miss 
Berlin,  payable  out  of  the  estate.    (See  171  N.  Y.652.) 
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WiLUAM  R.  Young,  Respondent,  v.  Joseph  GiLMOUBy 

Appellant. 

Taung  v.  CHlmour,  59  App.  Div.  612,  appeal  dismissed. 
(Argued  June  9,  1902;  decided  June  17,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered  in 
favor  of  plaintiflE  March  20, 1902,  upon  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  denying  a  motion  for  a  new  trial  made  upon  a 
case  and  exceptions  under  section  1001  of  the  Code  of  Civil 

Procedure. 

* 

The  motion  was  made  upon  the  grounds  that  the  decisioa 
of  the  Appellate  Division  was  unanimous ;  that  there  was 
evidence  tending  to  sustain  the  findings  of  fact ;  that  no  ques- 
tion of  law  is  involved  and  the  exceptions  are  frivolous  and 
that  the  record  presents  no  question  that  can  be  reviewed  by 
the  Court  of  Appeals. 

WUliam  ff.  Deady  for  motion. 

D.  J.  Newlomd  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Nathan  F.  Graves,  Deceased. 

Chables  E.  Stevens  et  al.,  as  Executors  and  Trustees,  Appel- 
lants; The  Comptroller  of  the  State  of  New  York, 
Respondent. 

(Argued  June  9,  1902;  decided  June  17,  1902.) 

Motion  to  amend  remittitur  granted  so  far  as  to  add  the 
letter  "  s  "  to  the  word  "  order ; "  in  all  other  respects  the 
motion  denied,  without  costs.     (See  171  N.  T.  40.) 
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The  People  of  the  State  of  New  York  ex  rel.  Jaoob  W. 
Fat.k  v.  Chables  O.  Guden,  Appellant. 

Henbt  M.  BoBEBTsoNy  Bespondont. 

Beople  ex  rel.  Folk  v.  Guden^  71  App.  Div.  622,  affirmed. 
(Argued  June  18,  1902;  decided  June  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  28,  1902,  which  reversed  an  order  of  Special  Term  dis- 
missing a  writ  of  habeas  corpus  and  remanding  the  relator  to 
the  custody  of  the  defendant  as  sheriff  of  the  county  of  Kings. 

JBenjarnin  F.  Tracy ^  Jerry  A,  Wemherg^  Charles  H.  Hyde 
and  Levi  W,  Naylor  for  appellants. 

G.  D.  B,  Ha%hrouc\  Joseph  A,  Burr  and  Ira  Leo  Bam- 
herger  for  respondent. 

Order  affirmed,  with  costs,  on  authority  of  Matter  of 
Oudm  (171  N.  Y.  529). 

Concur :  Fabkeb,  Ch.  J.,  Gbay,  O'Beibn,  Haight,  Vann, 
CuLLEN  and  Webneb,  JJ. 


The  People  of  the  State  of  New  Tobk  ex  rel.  Jacob  W. 
Falk,  Appellant,  v.  Nobman  S.  Dike,  Respondent 

People  ex  rel,  Falk  v.  Dike,  71  App.  Div.  622,  affirmed. 
(Argued  June  18,  1902;  decided  June  20,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  26,  1902,  which  reversed  an  order  of  Special  Term  dis- 
charging the  relator,  on  habeas  corpus  proceedings,  from  the 
custody  of  the  defendant,  on  the  ground  that  said  defendant 
was  not  the  sheriff  of  the  county  of  Kings. 

Benjamin  JB.  Tracy ^  Jerry  A,  Wemherg^  Charles  H,  Hyde 
and  Levi  W.  Naylor  for  appellant. 

O,  D.  B.  Hasbrouchy  Joseph  A.  Burr  and  /ra  L^  Bam- 
herger  for  respondent. 
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Order  affirmed^  with  costs,  on  authority  of  Matter  of 
Gudm  (171  N.  Y.  529). 

Concur :  Parkeb,  Ch,  J.,  Geay,  O'Bbien,  Haight,  Vann, 
CuLLEN  and  Wesneb,  JJ. 


Jeannettb  H.  Fbanois,  as  Executrix  of  Isaac  P.  Mabtih, 
Deceased,  Respondent,  v,  Benjamin  F.  Watkins  et  al., 
Respondents. 

Rube  R.  Fogel,  Appellant 

» 

Francis  v.  Watkins,  72  App.  Biv.  15,  affirmed. 
(Argued  June  9,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23,  1902,  which  affirmed  an  order  of  Special  Term  denying 
a  motion  by  a  purchaser  at  a  foreclosure  sale  to  be  relieved 
from  his  puixshase. 

Louis  Marshall  for  appellant. 

George  A.  St/rong  for  plaintiff,  respondent. 

Atterhury  <&  MvUaUy  for  defendants,  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Bbien,  Haight,  Vann, 
CuLLEN  and  Webner,  JJ. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Timothy  B. 
Blaokstone,  Deceased,  under  the  Transfer  Tax  Act. 

Isabella  F.  Blaokstone,  Individually  and  as  Executrix, 
Appellant ;,  The  Comptroller  of  the  City  of  New  York 
et  al..  Respondents. 

Matter  oj  Blaekstone,  69  App.  Div.  127,  affirmed. 
(Argued  June  9,  1902;  decided  June  24, 1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  departwi^nt,  entered  March 


I 
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1, 1902,  which  reversed  an  order  of  the  New  York  County 
Surrogate's  Court  declaring  certain  property  belonging  to  the 
estate  of  Timothy  B.  Blackstone,  deceased,  exempt  from  a 
transfer  tax. 
Also  motions  to  correct  return  on  and  to  dismiss  said  appeal. 

Edward  W.  Sheldon  for  appellant. 

Julivs  Offenbach  and  Thomas  Penney  for  respondents. 

Order  affirmed,  with  costs,  on  the  ground  that  this  case  is 
controlled  by  Matter  of  Houdayer  (150  N.  Y.  37).  Motions 
to  dismiss  appeal  and  to  correct  record  denied,  without  costs; 
no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  PIaight,  Vann,  Cullen 
and  Werner,  JJT.    Dissenting :  O'Brien,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Emilie 
Huber,  Appellant,  v.  Thomas  L.  Feitner  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New 
York,  Bespondents. 

People  ex  rd.  Huber  v.  Fditier,  71  App.  Div.  479,  affirmed. 
(Argued  June  0,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1902,  which  reversed  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus  directing  the 
defendants  to  reduce  a  tax  imposed  upon  property  belonging 
to  relator. 

Joseph  A,  Burr  and  Louis  J.  Althrug  for  appellant. 

George  L,  Ri'6eSy  Corporatjion  Counsel  {George  S.  Coleman 
of  counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Vann, 
Cullen  and  Werner,  JJ. 
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171         684 

Casei       ^^  ^^^  Matter  of  the   Appraisal    of  the  Estate  of  Bobebt 
4  11  "^5  «5?        Glendinning,  Deceased,  under  tlie  Transfer  Tax  Act. 

j  77  AD  359  '  ' 

Ellen  E.  Glendinning  et  al.,  as  Executors,  Appellants; 
Erastus  C.  Knight,  as  Comptroller  of  the  State  of  New 
York  et  al.,  Respondents. 

Matter  of  Olendinning,  68  App.  Div.  125,  affirmed. 
(Submitted  June  10.  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 29,  1902,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  imposing  a  transfer  tax  upon  cer- 
tain property  belonging  to  the  estate  of  Robert  Glendinning, 
deceased. 

WiUiayn  C,  Arnold  for  appellants. 

Julius  Offenihach  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann, 
Cullen  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  William 
E.  Lewis,  Respondent,  -y.  Riohard  W.  Sherman,  Individu- 
ally and  as  Mayor  of  the  City  of  Utica,  Appellant. 

Peo%^  ex  rd,  Lewis  ▼.  Sherman,  66  App.  Div.  231,  affirmed. 
.(Argued  June  10,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
November  21, 1901,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  writ  of  prohibitiort  restraining  the 
defendant  from  hearing  and  determining  charges  preferred  by 
him  against  the  relator  as  police  and  fire  commissioner  of  the 
city  of  Utica. 

^„  K  Lewis  and  K  Lewis  for  appellant. 
Thomas  D,  Waikins  for  respondent. 
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Order  affirmed  on  the  ground  that  the  relator  was  not  in 
office,  but  without  costs,  as  that  was  not  true  when  the  pio- 
ceeding  was  instituted  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gtray,  O'Brien,  Haight,  Vann, 
Cl'llen  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  Appellant,  for  a  Per- 
emptory Writ  of  Mandamus  Against  Edwarp  M.  Grout, 
as  Comptroller  of  the  City  of  New  York,  et  al.,  Respondents. 

Matter  of  Ediwn  El,  111.  Co,  of  Brooklyn,  72  App.  Div.  632,  affirmed. 
(Argued  June  10.  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  12,  1902,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus  requiring  the 
defendants  to  accept  an  amount  tendered  by  the  relator  for 
taxes  upon  its  property  for  the  year  1897. 

Frank  Harvey  Field  and  Edward  M.  Shepard  for  appellant. 

George  L.  Hives^  Corporation  Counsel  {James  MoKeen  of 
counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Vann  and  Wer- 
ner, J  J.     Dissenting :  O'Brien  and  Cullen,  J  J. 


In  the  Matter  of  the  Application  of  the  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo,  Appellants,  for 
the  Appointment  of  Commissioners  to  Ascertain  the  Com- 
pensation to  Be  Paid  for  Damages  to  Property  of  Thomas 
E.  Cooley  et  al. 

Erie  Railroad  Company,  Respondent. 

Matter  of  Orade  Oromng  Gomre.,  66  App.  Div.  439,  affirmed. 
(Submitted  June  10,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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January  16,  1902,  which  aflSrmed  an  order  of  Special  Term 
refusing  petitioners'  application  for  the  appointment  of 
commissionera. 

Spencer  Clinton  for  appellants. 

William  L,  Marcy  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Vann  and  Werner,  JJ. 
Dissenting :  O'Brien,  Haioht  and  Cullen,  J  J. 


In  the  Matter  of  the  Accounting  of  Edward  C.  Schaefer 
et  al.,  as  Executors  of  and  Trustees  under  the  Will  of 
Frederick  Schaefer,  Deceased. 

Albert  Schaefer  et  al..  Appellants ;  Edward  C.  Schaefer 
et  al..  Individually  and  as  Executors  and  Trustees, 
Bespoudents. 

Matter  of  Sc^arfer,  65  App.  Div.  878,  affirmed. 
(Argued  June  10,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 29,  1902,  which  modified  and  affirmed  as  modified  a 
decree  of  the  New  York  County  Surrogate's  Court  settling 
the  accounts  of  Edward  C.  Schaefer,  George  C.  Schaefer  and 
George  H.  Chatillon  as  executors  of  and  trustees  under  the 
will  of  Frederick  Schaefer,  deceased. 

Also  motion  to  dismiss  said  appeal  on  the  ground  that  the 
order  is  not  appealable  to  the  Court  of  Appeals. 

Wm.  W.  MacFarlandy  Addison  Oard/neTy  Oeorge  P. 
Botaling  and  William  II.  Klenhe  for  appellants. 

Roger  Foster  and  Ashbel  P.  Fitchy  for  respondents. 

Motion  to  dismiss  appeal  denied  and  order  affirmed,  with 
costs :  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Vann,  Cullen 
and  Werner,  J  J.     Not  voting :  O'Brien,  J. 
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In  the  Matter  of  Supplementary  Proceedings  for  the  Collec- 
tion of  a  Tax  from  J.  W.  Gillis  Company,  Respondent. 

John  B.  Hamilton,  as  Treasurer  of  Monroe  County,  Appellant. 

Matter  of  J,  W,  QiUis  Company,  73  App.  Div.  615,  aflarmed. 
(Argued  June  12,  1902;  decided  June  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  26,  1902,  which  reversed  an  order  of  the  Monroe  County 
Court  denying  a  motion  to  dismiss  the  proceeding. 

William  De  Graff  and  John  Warrant  CasUernan  for 
appellant. 

John  A.  Barhite  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann, 
Cullen  and  Werner,  JJ. 


Obrin  D.  Person,  Respondent,  v,  Joseph  A.  Stoll  et  al., 

Appellants. 

Reported  below,  72  App.  Div.  141. 

(Submitted  June  16,  1902;  decided  June  24,  1902.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  2,  1901,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  Court  of 
Appeals  has  no  jurisdiction  to  entertain  the  appeal ;  that  the 
decision  of  the  Appellate  Division  was  unanimous ;  that  there 
are  no  questions  of  law  to  be  reviewed ;  that  no  leave  to  appeal 
has  been  granted  ;  that  the  exceptions  are  frivolous  and  that 
the  appeal  is  for  the  purpose  of  delay  only. 

Gilbert  W,  Minor  for  motion. 

^higene  Van  Schaick  opposed. 

Motion  denied. 
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Benjamin  L.  M.  Bates,  Respondent,  v.  Frederick  Holbrook 

et  al..  Appellants. 

(Argued  June  24,  1902;  decided  June  24,  1902.) 

Motion  to  amend  remittitur.    (See  171  N".  Y.  4-60.) 

Bartlett,  J.  An  application  having  been  made  to  us  for 
an  order  to  show  cause  why  the  remittitur  in  this  action  should 
not  be  recalled  and  amended,  the  application  is  denied  as 
being  unnecessary.  The  order  of  the  Appellate  Division 
granting  a  new  trial  having  being  affirmed  by  this  court,  under 
the  statute  and  the  stipulation  made  by  the  defendants,  the 
plaintiff  is  entitled  to  judgment  absolute.  But  the  character 
of  that  judgment  is  not  necessarily  determined  nor  has  it  ]yeen 
determined  in  this  case.  Whether  it  will  grant  an  injunction 
requiring  the  immediate  removal  of  the  defendants'  plant  and 
structure,  or,  in  order  that  the  prosecution  of  the  work  shall 
not  be  stopped,  it  will  give  to  the  defendants  a  reasonable 
opportunity  to  obtain  another  location  for  its  power  plant  and 
the  other  structures  complained  of,  or  allow  them  to  remain 
until  the  work  on  the  defendants'  section  is  completed,  upon 
giving  adequate  security  for  payment  of  past  and  future 
damages  to  the  plaintiff,  rests  in  the  discretion  of  the  Supreme 
Court.  Our  decision  of  the  appeal  has  not  deprived  that 
court  of  its  right  to  exercise  such  discretion.  Any  application 
must  be  made  to  the  Supreme  Court. 

Parker,  Ch.  J.,  O'Brien,  Cullen  and  Werner,  JJ.,  con- 
cur; Gray  and  Haight,  JJ.,  absent. 

Motion  denied,  without  costs. 


In  the  Matter  of  the  Accounting  of  Eliza  J.  Ark^nbtjrgh  ei 
al.,  as  Executors  of  Robert  H.  Arkenburqh,  Deceased, 
Respondents. 

Robert  II.  Arkenburqh  et  al..  Appellants. 

Matter  of  Arkenbwgli,  69  App.  Div.  618,  affirmed. 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
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March  7,  1902,  which  modified,  and  affirraed  as  modified,  a 
decree  of  the  Rockland  County  Sun*ogate's  Court  settling  the 
accounts  of  Eliza  J.  Arkenburgh  and  Oliver  M.  Arkenburgh, 
as  executors  of  Robert  II.  Arkenburgh,  deceased. 

Charles  Edxoard  Southep  for  appellants. 

John  F,  McFarlane^  Arthur  S,  Tompkins  and  Robert  F. 
Little  for  respondents. 

Order  affirnied,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  IIaight,  Vann, 
CcLLEN  and  Werner,  J  J. 


In  the  Matter  of  the  Application  of  Spencer   S.  Bullis, 
Appellant,  for  Discliarge  of  a  Judgment  of  Record. 

James  R.  O'Beirne,  Respondent. 

2iiUier  of  Bullis,  68  App.  Div.  508,  affirmed. 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourtli  judicial  department,  entered 
January  31,  1902,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  a  judgment. 

Adelhei't  Moot  and  Charles  S,  Caru  for  appellant. 

C.  Walter  Artz^  Frederio  W,  Frost  and  Frank  SuHlvaii 
Smith  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Gray,    O'Brien,    Haight,   Yann,    Cullen    and 
Werner,  JJ.     Not  voting  :  Parker,  Cli.  J. 


The  People  of  the  State  of  New  York  ex  rel.  Eugene  West 
et  al.,  Appellants,  i*.  The  City  of  Syracuse,  Respondent. 

People  ej-  rel.  West  v.  City  of  Syracuse,  73  App.  Div.  619,  affirmed. 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
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May  10,  1902,  which  affirmed  an  order  of  Special  Term  con- 
firming a  local  assessment  for  street  paving. 

Fra^icis  B.  Gill  for  appellants. 

Alexander  IT.  Cowie  for  respondent. 

Order  affirmed,  witli  costs,  on  opinion  of  Special  Terra 
below. 

Concur:  Parker,  Cli.  J.,  Gray,  O'Brien,  Haight,  Vann, 
Cl'llen  and  Werner,  JJ. 


Annetpe    B.   W.   Wetmork    (now   Annette  B.   Mareoe), 
liespondent,  v,  William  B.  Wetmore,  Appellant 

Wetitwre  v.  Wetmore,  72  App.  Div.  620,  appeal  dismissed. 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
31,  1902,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  an  injunction  to  restrain  the  plaintiff  from  issuing 
execution  upon  the  judgment  in  this  action. 

Thomas  P,   Wickes  for  appellant. 

Flamen  B.  Camller  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann, 
CuLLEN  and  Werner,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph  E. 
Smith,  Appellant,  v.  John  J.  Scannell,  as  Fire  Commis- 
sioner of  the  City  of  New  York,  Kespondent. 

People  ex  rel.  Smith  v.  SavineU,  71  App.  Div.  491,  affirmed.  " 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
April  18,  1902,  which  affirmed  an  order  of  Special  Term 
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denying  an  application  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  restore  the  relator's  salary  as  fire 
department  surgeon  to  the  sum  of  $2,500. 

Francis  A,  McCloalcey  for  appellant. 

George  L.  Hives,  Corporation  Counsel  {James  McKeen  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur  :•  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Vann, 
CuLLKN  and  Werner,  JJ. 


In  the  Matter  of  the  Petition  of  George  Dohent  et  al.,  as 
Trustees  under  the  Will  of  Patrick  Lynch,  Deceased, 
Appellants. 

Mary  L.  Penderoast  et  al.,  Bespondents. 

Matter  of  Dohsny,  70  App,  Div.  370,  affirmed. 
(Argued  June  11,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division' of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  29,  1902,  which  modified,  and  affirmed  as  modified,  an 
order  of  Special  Term  settling  the  accounts  of  the  petitioners. 

Alexander  II,  Cowie  for  appellants. 

-4.  J9.  Jenney  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Gray,  O'Brien,  Haight,  Vann  and  Werner,  J  J. 
Not  voting:  Parker,  Ch.  J.,  and  Cdllbn,J. 


William  C.  Breed  et  al.,  as  Receivers  of  the  New  York 
National  Building  and  Loan  Association,  Appellants,  v, 
Leonard  Euoff,  Sr.,  et  al.,  Eespondents. 

Breed  y.  Ruoff,  69  App.  Div.  620,  appeal  dismissed. 
(Submitted  June  12,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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Order  affirmed,  with  costs,  on  authority  of  Matter  of 
Gudm  (171  N.  Y.  529). 

Concur :  Paskes,  Ch.  J.,  Gray,  O'Bbien,  Haioht,  Yann, 
OuLLEK  and  Wbsnbb,  JJ. 


Jeannette  H.  Fbanoib,  as  Executrix  of  Isaac  P.  Mastik, 
Deceased,  Bespondent,  v.  Benjamin  F.  Watkins  et  al., 
Respondents. 

Rube  R.  Fooel,  Appellant. 

Franeii  y.  WcUkiru,  72  App.  Div.  15,  affirmed. 
(Argued  June  9,  1902;  decided  June  24, 1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23,  1902,  which  affirmed  an  order  of  Special  Term  denying 
a  motion  by  a  purchaser  at  a  foreclosure  sale  to  be  relieved 
from  his  purchase. 

Louis  Marshall  for  appellant. 

George  A.  Strong  for  plaintiff,  respondent. 

Atterhury  <&  MvUally  for  defendants,  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkee,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Vann, 
CuLLEN  and  Webneb,  JJ. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Tihotht  B. 
Blackstone,  Deceased,  under  the  Transfer  Tax  Act. 

Isabella  F.  Blackstone,  Individually  and  as  Executrix, 
Appellant ;,  The  Comptbolleb  of  the  City  of  New  Yobk 
et  al..  Respondents. 

Heater  of  Blackstone,  69  App.  Div.  127,  affirmed. 
(Argued  June  9,  1902;  decided  June  24, 1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  March 
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1, 1902,  which  reversed  an  order  of  the  New  York  County 
Surrogate's  Court  declaring  certain  property  belonging  to  the 
estate  of  Timothy  B.  Blackstone,  deceased,  exempt  from  a 
transfer  tax. 
Also  motions  to  correct  return  on  and  to  dismiss  said  appeaL 

Edward  W.  Sheldon  for  appellant. 

Julius  Off&rihach  and  Thomas  Penney  for  respondents. 

Order  affirmed,  with  costs,  on  the  ground  that  this  case  is 
controlled  by  J/iz^^  ^J?(9w<foy^  (150  N.  if.  37).  Motions 
to  dismiss  appeal  and  to  correct  record  denied,  without  costs ; 
no  opinion. 

Concur :  Parkeb,  Ch.  J.,  Gbay,  PIaight,  Vann,  Cullen 
and  Wbbner,  JJT.    Dissenting :  O'Bbien,  J. 


The  People  of  the  State  op  New  Yobk  ex  rel.  Emilie 
HuBER,  Appellant,  ^.  Thomas  L.  Feitneb  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  J^ew 
York,  Bespondents. 

Feo^  ex  rd.  Huber  v.  FHtner,  71  App.  Div.  479,  affirmed. 
(Argued  June  9,  1902;  decided  Juue  24,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1902,  which  reversed  an  order  of  Special  Term 
granting  a  peremptory  writ  of  mandamus  directing  the 
defendants  to  reduce  a  tax  imposed  upon  property  belonging 
to  relator. 

Joseph  A.  Burr  and  Louis  J.  Altkrug  for  appellant. 

George  L.  Ri'6es^  Corporation  Counsel  {Oeorge  8.  Coleman 
of  counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haioht,  Vann, 
Cullen  and  Webneb,  JJ. 
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J,  AapinwM  Ilodge^  Jr.^  for  appellant. 

De  Witt  Bailey  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,    Cli.   J.,   Gray,    O'Brien,    Bartlbtt^ 
Martin,  Vann  and  Cullen,  J  J. 


In  the  Matter  of  the  Application  of  Edward  F.  Brush^ 
Appellant,  for  a  Recount  of  the  Ballots  Cast  for  the 
Office  of  Mayor  of  the   City  of  Mount  Vernon. 

Edwin  W.  Fiske,  Respondent. 

Matter  of  Bi-a%h,  72  App.  Div.  630,  aflBrmed. 
(Argued  June  12,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  12,  1902,  which  modified,  and  affirmed  as  modified,  an 
order  of  Special  Term  granting  writs  of  mandamus  directing 
the  recanvass  of  votes  in  certain  election  districts  in  the  city 
of  Mount  Vernon. 

Roger  M,  Skerman  for  appellant. 

William  iV.  Dykman^   William  A.  Ferguson  and  Charles 
W,  Sinnott  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vank> 
Cullen  and  Werner,  JJ. 

In  the  Matter  of  the  Application  of  Edward  F.  Brcsh^ 
Appellant,  for  a  Kecount  of  the  Ballots  Cast  for  the 
Office  of  Mayor  of  the  City   of  Mount  Vernon. 

Edwin  W.  Fiske,  Respondent. 

Matter  of  Bru%h,  72  App.  Div.  680,  affirmed. 
(Argued  June  12,  1902;  decided  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  May 
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31, 1902,  which  modified,  and  aflSrmed  as  modified,  an  order  of 
Special  Term  deciding  the  validity  of  certain  ballots  cast  for 
the  oflice  of  mayor  of  the  city  of  Mount  Vernon. 

Roger  3L  Shepman  for  appellant. 

WUliam  N.  Dykraan^  William,  A.  Fei*gu80)i  and  Charles 
W.  Sinnoti  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Briex,  Haight,  Vaxn, 
CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Edward  F.  Brush, 
Respondent  and  Appellant,  for  a  Recount  of  the  Ballots 
Cast  for  the  Oflice  of  Mayor  of  the  City  of  Mount  Yernon. 

Edwin  W.  Fiske,  Appellant  and  Respondent. 

(Argued  June  13,  1902;  decided  June  27,  1902.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
May  31,  1902,  which  modified,  and  afiirmed  as  modified,  an 
order  of  Special  Term  upon  a  judicial  investigation  of  void 
and  protested  ballots  cast  for  the  oflice  of  mayor  of  the  city  of 
Mount  Vernon. 

WilUam  xY.  Dykman^  William  A.  Ferguson  and  Charhs 
W.  Sintiott  for  Edwin  W.  Fiske,  appellant  and  respondent. 

Roger  M.  Sherman  for  Edward  F.  Brush,  respondent  and 
appellant. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann, 
CuLLEN  and  Werner,  JJ. 
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In  the  Matter  of  tlie  Application  of  Edward  F.  Brush, 
Appellant,  for  a  Writ  of  Mandamus  against  The  Board  of 
1n.specto1i«  of  Election  of  the  First  Elecfion  District 
OF  THE  Second  Ward  of  the  City  of  Mount  Vernon, 

« 

Respondents. 

Matter  of  BrusJi,  74  App.  Div.  — ,  affirmed. 
(Argued  Juuq  23,  1902;  decidetl  June  27,  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
18,  1902,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus  directing  tlie  recan- 
vass  of  votes  cast  for  tlie  office  of  mayor  in  the  first  election 
district  of  the  second  ward  of  the  city  of  Mount  Vernon. 

Roger  M,  Sherman  for  appellant. 

Willifim  X.  Dyknian^  Wdllam  A.  Ferguson  and  Charles 
W,  Sinnott  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,  Ch.    J.,  O'Brien,  Bartlett,   Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Charles  Lautz,  Respondent,  v,  Frank  F.  Williams  et  al., 
Defendants,  and  Edmund  R.  Shaw;  Appellant. 

Ltiutz  V.  Williams,  57  App.  Div.  622,  affirmed. 
(Argued  June  19,  1902;  decided  Juue  27,  1902.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  7,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tracy  C,  Becler  for  ai)pellant. 

Charles  M,  Ilughson^  Adelhert  Jfoot,  Frayik  F  WiUiafns 
and  Arthur  IL  \YtUiavis  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Parker,   Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Martin,  Vann  and  Cullen,  JJ. 
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John  Suoden  et  al.,  Respondents,  v.  Magnolia  Metal  Com- 
pany, Appellant. 

Sngdeti  v.  Magnolia  Metal  Co.,  58  App.  Div.  236,  affirmed. 
(Argued  Juue  19,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  entered  March  14,  1901,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

Alexander  S,  Bacon  for  appellant. 

Cejyhas  Brahierd  and  Z.  A.  Gould  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  (tray,  O'Brien,  Bartlett,  Yann 
and  Cullen,  JJ.     Not  voting:  Martin,  J. 


The  People  of  the  State  of  New  York,  Respondent,  v, 

George  D arrow.  Appellant. 

People  V.  Darroxc,  69  App.  Div.  615,  affirmed. 
(Submitted  June  19,  1902;  decided  June  27.  1902.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  7,  1902,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  county  of  New  York  convictingf  the 
defendant  of  the  crime  of  attempted  grand  larceny  in  the 
first  degree. 

Maurice  Meyer  for  appellant. 

William  Travers  Jerome^  District  Attorney  (Rohert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  JJ. 
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Marie    Woodburn,    Respondent,   v.  Cornelius    Hyatt, 

Appellant. 

Woodburn  v.  Hyatt,  54  App.  Div.  626,  affirmed. 
(Argued  June  15,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  24,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Henry  A,  Monfort  for  appellant. 

Clinton  1\  Roe  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  J  J. 

Joel    A.  Hamilton    et  al.,    Respondents,  v.    The  Village 

OF  OwEGo,  Appellant. 

Hamilton  v.  Village  of  Oioego,  42  App.  Div.  312,  affirmed. 
'  (Argued  June  20,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  19, 1899,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

Oscar  B,  GUzen  for  appellant. 

Martin  S,  Lynch  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  JJ. 

Mart  E.  Howe,  Respondent,  v,  Edward  D.  W.  Lanolet, 

Api>ellant. 

(Argued  June  20,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fii'st  judicial  department,  entered  Febru- 
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ary  9,  1901,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Edward  W.  Davidson  for  appellant. 

M.  E.  Harhy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  CIi.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  JJ. 


Samuel  Brown,  Respondent,  v.  Metropolitan  Street  Rail- 
way Company,  Appellant. 

Brown  v.  Metropolitan  St.  Ry.  Co.,  60  App.  Div.  184,  affirmed. 
(Argued  June  20,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  May 
9,  1901,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  F,  Brown^  Frank  A,  Irish  and  Henry  A.  Hobin- 
son  for  appellant. 

Gormly  J,  Sproull  and  Thomas  SprouU  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Parker,    Cli.    J.,    Gray,    O'Brien,   Bartlbtt,   • 
Martin,  Vann  and  Cullen,  JJ. 


Louis  C.  Kaeoener,  as  Receiver  of  the  Equitable  Mutual 
yiRE  Insurance  Corporation  of  New  York,  Respondent, 
V,  Henry  W.  Medicus  et  al.,  Appellants,  Impleaded  with 
Another. 

Baegener  v.  Medicus^  67  App.  Div.  12^,  affirmed. 
(Submitted  June  23,  1902;  decided  June  27,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 


700  MEMORANDA. 

ruary  20,  1&02,  aflSrininig  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Everett  V.  Abbot  for  appellants. 

Leopold  Wallaeh  and  Alfred  A.  Cook  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  J  J. 


James  A.  Deerino,  Respondent,  v.  John  Sohreyer  et  al.. 

Appellants,  Impleaded  with  Another. 

(Submitted  June  28.  1902;  decided  June  27,  1902.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
171  N.  Y.  451.) 


Sarah  Clare,  Kespondent,  v.  Charles  Bird,  Appellant. 

Clfirk  V.  Bird,  ft6  App.  Div.  284.  appeal  dismissed. 
(Submitted  June  24,  1902;  decided  June  27,  1903.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  November  20,  1901,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  an  Equity  Term. 

The  motion  was  made  on  the  grounds  that  no  questions  of 
law  were  involved  in  the  appeal  and  that  the  judgment  was 
not  appealable  to  the  Court  of  Appeals. 

Frank  J,  Hone  for  motion. 

IF.  A.  Sutherland  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 
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AOCEPTAKCE. 

By  municipal  corporation  of  conveyance  of  real  property,  when 
complete. 

See  Vendor  and  Purchaser. 

ACCOTTNT. 

Compromise  of,  as  affecting  action  for  conversion.' 

See  Conversion,  1. 

ACCOUNTING. 

Action  for  —  effect  of  judgment. 

See  Judgment,  4. 

ACTIONS. 

.  Effect  in  action  on  contract  of  allegation  of  negligence. 

See  Banes,  8. 

When  action  to  recover  amount  of  death  benefit  by  one  sought  to  be 
designated  as  beneficiary  cannot  be  maintained. 

See  Benefit  Associatioks,  .'5. 

Continuance  of,  by  ancillary  receiver. 
See  Corporations,  5. 

ADJOURNMENT. 

Of  meeting  of  village  trustees. 

See  Villages,  4. 

ADULTEBATION. 

Of  food. 

See  Constitutional  Law,  6. 

AFFIRMANCE. 

Unanimous. 

See  Appeal,  1. 

APPEAL. 

1.  E.ctent  of  Reriew —  Unanimous  Affirmance.  Only  questions  raised  by 
the  exceptions  to  the  charge  of  the  trial  judge  as  made,  or  to  his  refusal 
to  charge  as  requested,  are  presented  by  an  appeal  from  a  judgment 
entered  upon  a  verdict  unanimously  affirmed  by  the  Appellate  Division: 
the  sufficiency  of  the  evidence  to  support  a  party's  theory  of  the  facts 
cam  not  be  considered.     Bider  v.  Syracuse  li.  Tr.  Ry.  Co,  Vd^ 

2.  Presumption  of  Findinr;  —  Judgment  Dismissing  Complaint.  The 
rule,  that  all  facts  warranted  by  the  evidence  and  necessary  to  support  a 
•  judgment  rendered  on  a  decision  in  the  short  form  will  on  appeal  be  pre- 
sumed to  have  been  found,  is  not  applicable  to  that  part  of  a  judgment 
dismissing  the  complaint  as  to  one  defendant,  si  nee.  as  to  that  defendant 
the  plaintiff  has  no  judgment  to  be  supported  by  such  a  presumption. 
De^ring  v.  Schreyer.  451 

3.  Sufficiency  of  Eridence  —  Failure  to  Renew  Motion — Waiter.  The 
question  of  the  sufficiency  of  the  evidence  to  sustain  a  recover^r  will  not 
be  considered  on  appeal  where  the  appellant,  after  the  denial  of  his 
motion  to  dismiss  upon  that  and  other  grounds,  made  at  the  close  of  plain- 
tiff's evidence,  proceeded  with  the  trial  and  introduced  evidence  in  liis 
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—  Continued. 

own  behalf,  at  the  close  of  which  he  moved  for  dismissal  only  upon  other 
grounds,  thereby  waiving  his  exception  to  the  refusal  of  his  former  motion 
upon  that  ground,  although  he  asked  for  the  direction  of  a  verdict  which 
was  denied  and  a  verdict  directed  for  plaintiff,  but  took  no  exceptions  to 
those  rulings.     Siffiui  Iron  Co.  v.  Brown.  488 

4.  Findings  of  fact,  as  to  nature  of  improvement  in  action  to  vacate  an 
assessment,  which  have  been  unanimously  affirmed  by  the  Appellate 
Division,  will  not  be  reviewed  by  the  Court  of  Appeals.  Archer  v.  City 
of  Mount  Vernon  (Mem.).  639 

5.  The  direction  of  iudgment  absolute,  by  the  Court  of  Appeals  upon 
the  affirmance  bv  it  of  an  order  of  the  Appellate  Division  granting  a  new 
trial,  does  not  determine  the  character  of  the  iudgment,  which  rests  in 
the  discretion  of  the  Supreme  Court.    Bates  v.  Jaolbrook  (Mem.).  688 

When  interpretation  of  seditious  publication  a  question  of  law. 

See  Crimbb,  1. 

APPELLATE  BIVI8I0N. 

Unanimous  affirmance  by. 

See  Appeal,  1. 

Unanimous  affirmance  by,  of  findings  of  fact  —  when  will  not  be 
reviewed  by  Court  of  Appeals. 

See  Appeal,  4. 


What  must  be  alleged  by  foreign  corporation  upon  application  for 
order  of. 

See  PLEADmo,  1. 

ASSIGNMENT. 

1.  General  Amgnment  —  When  Claim  Created  against  Estate  after 
Assignment  Should  Be  Paid  in  Full.  Where  a  customer  of  a  firm  of  stock- 
brokers owed  it  a  large  sum  of  money  upon  certain  securities  being 
carried  for  him  on  a  margin,  and  after  a  general  assignment  of  the 
firm  tendered  payment  of  his  debt  to  the  assignee  and  demanded  the 
securities,  which  was  refused,  for  the  reason  that  they  with  others  had 
been  pledged  by  the  firm  as  collateral  to  various  loans  made  to  it,  and 
subsequently,  at  the  request  and  authorization  of  the  assignee,  the  cus- 
tomer, for  the  purpose  of  redeeming  his  securities,  advancS  not  only  the 
amount  of  his  debt,  but  a  larger  sum,  i.  e.,  the  market  price  on  the  day 
of  redemption,  which  to  that  extent  enabled  the  assignee  to  redeem  and 
release  the  other  securities  which  were  primarily  liable,  the  customer  is 
entitled  to  be  paid  in  full,  and  in  preference  to  the  general  creditors,  for 
the  amount  advanced  over  and  above  his  debt  and  which  operated  to 
increase  the  assets  in  the  hands  of  the  assignee,  they  having  no  claim 
upon  the  fund,  for  the  reason  that  it  was  not  realized  from  any  of  the 
assigned  property.     Matter  of  Price,  McOormick  d  Co.  15 

2.  Estoppel  —  When  Eights  Acquired  by,  Pass  by  Assignment.  Where 
the  beneficiary  in  a  policy  of  life  insurance,  in  response  to  his  inquiry 
of  the  company,  has  been  informed  that  a  premium  falling  due  on  a 
specified  date  has  been  paid,  the  latter  is  estopped  in  an  action  upon  the 
policy  from  asserting  a  forfeiture  upon  the  ground  that  it  made  a  mis- 
take as  to  the  payment  of  the  premium,  and  that  it  had  not  in  fact  been 
paid,  and  this  is  so,  although  the  action  was  brought  by  an  assignee  of 
the  beneficiary,  since  an  estoppel  operates  not  only  in  favor  of  the  party 
misled  to  his  prejudice,  but  also  in  favor  of  his  pnvies  in  blood  or  estate. 
Meeder  v.  Provident  Sav.  L.  Assur,  Socy.  432 

8.  Principal  and  Agent  ^  When  Former  Agent  May  for  a  Nominal 
Consideration  Take  an  Assignment  of  Obligation  of  Principal.    The  facts 
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that  the  pUiintiff  was  in  the  confidential  employment  of  the  defendant 
and  had  learned  therein  that  the  premium  had  iiot  been  paid,  and  that 
after  the  severance  of  his  relations  with  the  company  the  policy  was 
assigned  to  him  for  a  nominal  consideration,  will  not  prevent  a  recovery 
since  his  prior  relations  to  the  defendant  could  not  deprive  him  of  the 
right  to  become  the  owner  of  the  policy  as  it  existed  in  the  hands  of 
the  beneficiary,  and  the  consideration  of  the  assignment  is  not  a  matter 
which  concerns  the  defendant.  Id. 

Equitable  —  action  to  enforce. 
See  Equity,  2. 

Of  lease  —  acts  of  assignee  constituting  an  election  to  exercise  option 
for  extension. 

See  Lease. 

ATTACHMENT. 

Bill  of  Tjodiiig  —  Indorsement  hy  Conngnor  to  AgenH  of  Shipowner  en 
Security  for  Ad-oances  Mftde  Tliereon  —  Ownership  of  Balance  of  Cash 
Proceeds  of  Goods  after  Deducting  Advances,  A  bill  of  lading  issued  by 
the  master  of  a  vessel  to  a  consignor  stated  that  the  goods  on  arrival 
at  the  place  of  destination  were  to  be  delivered  "unto  order  or  his  or 
their  assigns/'  and  was  indorsed  by  the  consignor  to  the  order  of  the 
agents  of  the  owners  of  the  vessel  for  advances  made  to  him  upon  the 
goods  for  and  on  account  of  their  principals,  and  was  by  them  there- 
after indorsed  to  the  owners  of  the  vessel;  the  invoices  accompany- 
ing the  goods,  which  were  signed  by  the  consignor,  stated  that  the  goods 
were  shipped  ''  per  S.  8.  Aquileja  for  New  York  and  consigned  to 
order; "  all  the  other  papers  relating  to  the  shipment  described  the 
consignment  as  the  property  and  on  account  of  the  consignor,  and  the 
goods,  upon  arrival  at  New  York,  were  sold  by  the  owners  of  the  vessel,, 
and  the  proceeds  thereof,  after  deducting  charges  and  the  advances  made 
by  them  to  the  consignor  through  their  agents  at  the  port  of  shipment, 
were  held  by  them  for  the  account  and  benefit  of  such  agents  upon  the 
thcoty  that  they  had,  or  might  have,  some  claim  thereon  for  aavances 
made  upon  their  own  account;  in  an  action  brought  by  a  sheriff  and 
attaching  creditor  of  the  consignor  against  the  owners  of  the  vessel  to 
recover  such  surplus,  lieH,  that,  the  invoices  and  other  papers  accompany- 
ing the  shipment  constituted  pHrna  facie  and  sufficient  evidence,  in  the 
absence  of  anv  evidence  to  the  contrary,  to  support  a  finding  that  such 
surplus  was  the  property  of  the  consignor  at  the  time  the  attachment 
was  levied  thereon  and  to  sustain  the  direction  of  a  verdict  for  the 
plaintiffs.     Westercelt  v.  Pfielps.  213 

Money  payable  to  wife  upon  matured  policy  issued  by  ordinary  life 
insurance  company  upon  husband's  life,  not  exempt  from. 

Ste  Insurance,  5. 

ATTORNEY  AND  CLIENT. 

Assignment  to  attorney  of  part  of  award  as  compensation  for  services 
—  action  to  enforce. 

See  Equity,  2-4. 

ATTORNEYS. 

Contract  with  layman  to  divide  contingent  fee  enforceable. 

See  Contract,  7. 

AWARD. 

Action  to  enforce  equitable  assignment  of  —  deduction  of  taxes  and 
mortgage. 

See  Equity,  2-4. 
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BANKS. 

1.  Alteration  of  Checks  —  Liability  of  Drawer.  While  the  drawer  of 
a  check  may  be  liable  where  he  draws  the  instrument  in  such  an 
incomplete  state  as  to  facilitate  or  invite  fraudulent  alteration,  he  is 
not  bound  so  to  prepare  the  check  that  nobody  else  can  successfully 
tamper  with  it.     CritteiiY.  Chemical  Nat.  Bank'  2\^ 

2.  Depositors  Duty  to  Verify  Returned  Vt/neftem.  A  bank  depositor 
owes  to  the  bank  the  duty  of  exercising  reasonable  care  to  verify  returned 
vouchers  by  the  record  kept  by  him  of  the  checks  he  has  issued,  for  the 
purpose  of  detecting  forgeries  or  alterations.  M, 

8.  Depositor's  Liability  for  Negligence  in  Examimitioii  of  Voiicliers.  A 
depositor  by  neglectinff  his  duty  in  this  respect,  or  by  failing  to  discover 
and  notify  the  bank  of  forgeries,  does  not,  however,  adopt  raised  checks 
as  genuine  and  ratify  their  payment  or  estop  himself  from  asserting  that 
they  are  forgeries  —  his  liability  is  limited  to  the  damages  sustained  by 
the  bank  in  consequence  of  such  neglect.  Id. 

4.  Payment  of  Raised  Cliecks  before  Aceount  Balanced.  A  bank  is 
not  relieved  from  liability  for  raised  checks,  which  it  had  paid  bcfote 
the  arcount  was  balanced,  by  the  failure  of  the  depositor  to  subsequently 
discover  the  alterations,  unless  thereb}'  the  bank  has  lost  an  opportunity 
to  obtain  restitution.  Id. 

5.  When  Bank  Relieved  from  P,iyment  after  Account  Is  Balanced.  A 
bank  is,  however,  relieved  from  responsibility  for  raised  checks  which  it 
paid  after  the  account  was  balanced,  by  the  negligence  of  the  depositor  in 
the  examination  of  the  returned  vouchers  and  comparison  with  stubs  of 
his  check  book  which  would  have  disclosed  the  alterations  and  prevent-ed 
the  subsequent  frauds,  in  the  absence  of  negligence  on  the  part  of  the 
bank  in  paying  the  checks.  Id. 

0.  Responsibility  of  Depositor  for  Negligence  of  Clerk.  A  bank  depositor 
is  chargeable  with  the  knowledge  of  the  fraudulent  alteration  of  checks 
possessed  by  his  clerk  to  whom  he  intrusted  the  examination  of  the 
vouchers,  and  with  his  negligence  or  failure  in  the  verification  of  the 
accounts,  although  the  clerk  is  the  one  who  made  the  alterations,  where 
the  comparison  of  the  checks  with  the  stubs  in  the  check  book  would 
have  disclosed  such  alterations  to  an  innocent  party  previously  unaware 
of  the  forgeries,  since  in  such  a  case  he  is  responsible  for  the  manner  in 
which  the  clerk  performs  his  task,  although  he  is  the  forger.  Id. 

7.  Contributory  Negligence  of  Bank.  The  negligence  of  a  bank  in 
paying  to  a  clerk  of  a  depositor  a  check  which  had  plainly  been  altered 
by  the  substitution  of  the  word  "  aish  "  for  the  name  of  the  payee  over 
an  enisure  and  on  which  the  number  of  dollars  was  also  written  over  an 
erasure,  without  making  inquiry  as  to  the  reason  or  authority  for  the 
alteration,  not  only  places  upon  the  bank  the  responsibility  tor  the  losi$ 
thereby  sustained,  but  contributes  to  the  successful  continuance  of  a  series 
of  similar  forgeries  by  the  clerk  so  as  to  defeat  the  liability  of  the  depos- 
itor for  loss  to  the  bank  from  the  payment  of  altered  checks  subsequent 
thereto,  on  the  ground  of  his  negligence  in  respect  to  the  examination  of 
returned  vouchers.  /(/- 

8.  Pleading  —  Action  on  Contract  —  Bfect  of  Allegation  of  Negligence. 
An  action  on  contract  by  a  bank  depositor  for  the  amount  of  alteretl 
checks  over  and  above  the  sums  for  which  they  were  originally  drawn  is 
not  changed  to  an  action  in  tort  by  an  allegation  of  contributory  negli- 
gence in  the  reply,  used  only  to  defeat  the  defense  of  negligence  on 
the  part  of  the  depositor  raised  by  the  answer.  Id. 

BENEFIT  ASSOCIATIONS. 

1.  Change  of  Beneficiary  Efeeted  Only  by  Strict  Compliance  with  By-law. 
A  member  ot  a  mutual  benefit  association  who  has  the  absolute  power  to 
change  the  beneficiary  designated  in  his  certificate  of  membership  by  com- 
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plying  with  a  by-law  which  is  exclusive  upon  the  subject  and  provides 
that  a  new  certificate  should  be  issued  if  a  member  asks  for  one,  but  only 
upon  condition  that  he  pay  the  sum  of  twenty-five  cents,  can  appoint 
another  beneficiary  only  by  a  strict  compliance  with  such  by-law.  FCnk 
V.  Fink.  616 

2.  W?ien  Bequest  and  Payment  of  Fee  to  Collector  Insufficient  to  Change 
Beneficiary.  A  letter  inclosing  the  prescribed  fee,  asking  for  a  new 
certificate  and  appointing  his  mother  as  the  beneficiary  in  the  place  of 
his  wife  who  was  designated  as  such  in  his  certificate  of  membership, 
written  by  a  member  to  and  received  by  a  collector  of  the  association  who 
was  not  authorized  to  receive  payment  and  who  was  expressly  prohibited 
by  the  by-laws  from  waiving  any  of  the  conditions  prescribetl  therein, 
which  letter  was  not  delivered  to  the  association  until  after  the  member's 
death,  is  not  a  request  to  the  association  for  a  new  certificate  nor  a  pay- 
ment to  it  of  the  fee  and  a  change  of  beneficiary  is  not  thereby  effected.    Id. 

3.  When  Letters  Bequesting  Change  of  Beneficiary  and  Inclosing  Fee 
Mailed  before,  hut  Beceived  after  Death  of  Member,  Are  Insufficient.  Two 
letters,  each  requesting  such  change  nnd  inclosing  the  fee,  one  written 
by  the  member,  the  other  by  the  collector,  to  the  association,  and  both 
deposited  in  the  post  ofiice  the  day  before  the  member's  death,  but  not 
received  by  the  association  until  the  day  after,  do  not  constitute  a  timely 
delivery  of  the  request  and  payment  to  the  association  where  there  is 
no  provision  in  the  by-laws  for  sending  the  fee  by  mail  and  there  has 
been  no  correspondence  with  the  association  upon  the  subject,  since  when 
nothing  has  been  done  by  either  party  to  authorize  or  call  for  a  letter 
from  the  other,  the  agent  selected  to  deliver  is  the  agent  of  the  sender,  not 
of  the  receiver,  and  the  relation  is  not  chani^ed  by  selecting  the  United 
States  mail  as  the  agency  to  make  the  delivery,  any  more  than  if  an 
express  company  or  a  personal  messenger  had  been  chosen  for  that  pur- 
pose. Id, 

4.  When  Bequest  of  Death  Benefit  Does  not  Change  Beneficiary.  A 
specific  bequest  of  the  death  benefit  to  his  mother  in  the  will  of  the 
member  does  not  effect  a  change  of  beneficiary  where  the  by-laws  do  not 
so  provide  and  the  method  prescribed  by  them  is  exclusive.  Id. 

5.  When  Action  to  Becover  Amount  of  Death  Benefit  by  One  Sought  to  Be 
Designated  as  Beneficiary  Cannot  Be  Maintained.  An  action  against  the 
association  to  recover  the  amount  of  the  death  benefit  brought  by  the 
mother,  who  by  reason  of  such  letter  and  bequest  claimed  to  nave  been 
designated  as  the  beneficiary,  cannot  be  successfully  maintained  for  the 
reason  that  although  the  deceased  member  intended  to  change  the  bene- 
ficiary the  exercise  of  his  power  of  appointment  was  defective  and  after 
his  death  the  association  had  no  power  to  make  the  change,  the  right 
of  the  widow  having  become  fixed.  Id. 

BEaUEST. 

Of  death  benefit  —  when  does  not  change  beneficiary. 

See  Benefit  Associations,  4. 

BILLS,  K0TE8  AND  CHECKS. 

Bills  of  lading — indorsement  by  consignor  to  agents  of  shipowner  as 
security  for  advances  made  thereon. 

See  Attachment. 

Alteration  of  checks  —  liability  of  drawer — depositor's  duty  to  verify 
returned  vouchers  —  depositor's  liability  for  negligence  in  examination  of 
vouchers  —  payment  of  raised  checks  before  account  balanced  —  when 
bank  relieved  from  payment  after  account  is  balanced  —  responsibility  of 
depositor  for  negligence  of  clerk  —  contributory  negligence  of  bank. 

See  Banks,  1-7. 
45 
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BONDS. 

Liability  of  sureties  upon  guardian's  bond. 

See  Guardian  and  Ward,  1. 

BOUNDATJTEfl. 

Between  towns  —  power  of  board  of  supervisors  to  locate. 

See  Counties,  1,  2. 

CAUSE  OF  ACTION. 

Election  of  remedies. 

Sec  Contract,  1. 

Contract  of  attorney  with  layman  to  divide  contingent  fee,  enforceable 
by  latter. 

See  Contract,  7. 

Party  injured  by  false  statements  made  to  mercantile  agency  may 
maintain  action  for  fraud  against  person  who  made  the  stAteraents: 

See  Fraud. 

CHABGR 

Practically  withdrawing  question  of  defendant's  negligence  and  of 
plaintiff's  contributory  negligence  from  jury,  when  erroneous. 

See  Trial,  8. 

CHECKS. 

Alteration  of  —  liability  of  drawer  —  when  bank  relieved  from  payment. 

See  Banks,  1-7. 

CITIES. 

Pi'tsident  of  Common  CoiuunC  of  City  of  Second  Class  Cannot  Vote  for 
Designation  of  Official  Ne'ftspaner.  Under  the  provisions  of  the  charter 
for  cities  of  the  second  class  (L.  1898,  ch.  182,  §§  18,  14)  the  president  of 
the  common  council  has  not  the  same  right  to  vote  as  an  alderman  upon 
all  questions  coming  before  the  common  council  for  its  action  —  his  right 
to  vote  "like  other  members"  is  expressly  limited  to  resolutions  and 
ordinances  submitted,  and  then  only  "in  anse  of  a  tie  vote,"  i.  e.,  he  has 
the  right  to  vote  to  breiik  a  tie  vote)  he  is  not  included  in  that  clause  of 
section  29  relating  to  the  designation  of  official  newspapers  and  providing^ 
that  "each  member  shall  be  entitled  to  vote  for  one  of  the  papers;"  and 
has  no  power  to  vote  upon  the  designation  of  such  newspapers  even  in 
case  of  a  tie  in  the  votes  cast  for  them.    People  ex  rel.  Argus  Co,  v.  Bresler, 

302 
CLAIMS. 

When  claim  created  against  estate  after  assignment  should  be  paid  in 
full. 

See  Assignment,  1. 

CODE  OF  CIVIL  PBOCEDTTBR 

1.  §74  —  Attorneys — Co nt tact  with  Lay f nan  to  Divide  Contingent  Fee 
Enforceable.  A  customs  broker  who,  with  the  assent  of  his  customers, 
has  placed  their  claims  against  the  government  in  the  hands  of  an  attor- 
ney for  collection  under  an  agreement  that  the  latter  will  divide  with 
him  the  amount  of  any  recovery,  may  maintain  an  action  against  the 
attorney  for  his  share  of  the  amount  collected,  although  section  74  of  the 
Code  of  Civil  Procedure  prohibits  attorneys  from  making  such  agreements, 
since  the  statute  does  not  in  terms  prohibit  a  layman  from  making  such 
a  contract,  its  prohibition  being  directed  against  the  attorney  alone,  and, 
therefore,  the  parties  are  not  in  pari  delicto.    Irwin  v.  Curie.  409 

2.  §  549.  —  Tr//^;i  Refusal  to  Pay  Cher  Proceeds  of  Sales  Constitutes 
Conversion  —  Wlien  Principals  Debt  to  Third  Person  Cannot  Be  Conn- 
terdaimed  in  Action  Therefor.     Where,  after  a  sale  of  goods  upon  com- 
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mission .  factors  upon  a  seasonable  demand  refuse  to  surrender  the  pro- 
ceeds, they  will  not  be  permitted  in  an  action  by  the  principal,  to  defeat 
or  diminish  a  recovery  therefor  by  purchasing  the  claim  of  a  third  person 
against  him  and  interposing  it  as  a  counterclaim,  for  two  reasons:  1.  The 
action  is  under  section  549  of  the  Coiie  of  Civil  Procedure  one  of  tort,  and 
secures  to  the  plaintiff  the  same  rights  and  reme<lies  that  exist  as  to  other 
wrongs  of  a  similar  character.  2.  The  attempt  to  enforce  such  counter- 
claim" is  an  effort  to  deal  with  the  funds  of  the  principal  for  their  own 
benefit,  and  thereby  defendants  assume  a  position  incompatible  with  their 
duties,  adverse  and  antagonistic  to  his  rights,  and  which  are  in  direct 
conflict  with  his  interest.     Britton  v  Ferrin.  285 

3.  §§  755,  756  —  Appointment  of  Ancillary  Receiver — Continuance  of 
Action  by.  An  action  by  a  foreign  corporation  may  lie  continued  in  its  name 
after  the  appointment  of  an  ancillary  receiver  in  this  state,  under  sections 
755  and  756  of  the  Code  of  Civil  Procedure,  providing  that  an  action  does 
not  abate  by  any  event  if  the  cause  of  action  survives  or  continues,  and 
that  in  case  of  a  transfer  of  interest  or  devolution  of  liability,  the  action 
may  be  continued  by  or  against  the  original  jmrty,  unless  the  court  directs 
the  person  to  wbomthe  interest  is  transferred,  or  upon  whom  the  liability 
is  devolved,  to  be  substituted  in  the  action  or  joined  with  the  original 
party,  as  the  case  requires.     Sigua  Iron  Co.  v.  Brown,  488 

4.  §834 — Evidence  —  Privileged  Communication  —  Burden  of  Proof- 
Where  the  plaintiff  in  an  action  of  negligence  seeks  to  exclude  the  testi' 
mony  of  a  physician  under  section  834  of  the  Code  of  Civil  Procetfure.- 
the  burden  rests  upon  him  to  establish  that  it  comes  within  the  pro~ 
hibition  of  that  section;  and  where  there  are  no  facts  shown  which  would 
warrant  the  presumption  that  the  relation  of  physician  and  patient 
existed  or  would  justify  the  conclusion  that  such  testimony  had  any 
relation  to  professional  treatment,  its  exclusion  upon  the  ground  that  it 
was  privileged  is  reversible  error.  Griffiths  v.  Metropolitan  St.  By. 
Co.  106 

5.  Idem  —  Evidence  —  Pritdleged  Communication.  Testimony  as  to  how 
an  accident  happened,  although  the  witness  acquired  his  information  from 
the  injured  party  while  attending  him  in  a  professional  capacity  as  a 
surgeon,  does  not  come  within  the  prohibition  of  section  834  of  tlie  Code 
of  Civil  Procedure,  unless  it  also,  appears  that  the  information  was 
*•  necessary  to  enable  him  to  act  in  that  capacity;"  and,  in  the  absence 
of  evidence  of  that  fact,  the  exclusion  of  such  testimony,  upon  the 
fjround  that  it  is  privileged,  constitutes  reversible  error.  Oreen  v.  Metro- 
politan St.  By.  Co.  201 

8.  §  929  —  Evidence  —  Books  of  Foreign  Corporation.  Original  books  of  a 
foreign  corporation  which  have  been  in  the  custody  of  its  proper  oflQcer 
are  Omissible  to  prove  its  corporate  acts  or  transactions  in  an  action 
against  a  transferee  of  stock  for  unpaid  calls,  without  first  proving  the 
correctness  of  each  entry  by  the  person  making  it,  and  are  presumptive 
evidence  for  that  purpose  under  section  929  of  the  Code  of  Civil  Procedure, 
p»oviding  that  where  a  party  wislies  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  or  the  corporation  may  be  used  for 
that  purpose  as  presumptive  evidence,  whether  any  or  all  of  the  parties 
are  or  are  not  members  of  the  corporation,  and  under  the  following  sec» 
tion  making  provision  for  the  u.se  of  a  copy  of  such  books.  Sigua 
Iron  Co.  V.  Brown.  488 

7.  §  1865 — Partition  —  Pleading —  Wlien  Complaint  Alleges  that  a  Dece- 
dent from  wlwm  Parties  Claim  Title  Died  Intestate,  Defendant  May  Prove 
Will  of  Decedent  utuier  GeneraX  Denial.  In  an  action  for  partition  in 
which  the  complaint  alleges  that  the  parties  named  therein  are  seized  in 
fee  and  entitled  to  the  property  therein  described  as  heirs  at  law  of  a 
decedent  who  died  intestate,  a    defendant,   who  denies  all  of  the  allc- 
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gallons  of  the  complaint  except  that  the  parties  named  are  the  heirs  at 
law  and  next  of  kin  of  decedent,  may  prove  and  read  in  evidence 
an  unprobated  will  of  decedent;  evidence  offered  by  plaintiff  and  a 
defendant,  joining  with  him,  tending  to  show  that  a  subsequent  will  had 
been  made  by  decedent  which  the  contesting  defendant  had  previously 
endeavored  to  establish  as  a  will  fraudulently  destroyed  before  decedent's 
death,  and  had  failed  upon  the  sole  ground  that  the  contents  of  the  will 
could  not  be  established  by  the  testimony  of  two  witnesses  as  required  b^ 
section  1865  of  the  Code  of  Civil  Procedure,  is  incompetent  and  inadmissi- 
ble,, since  such  evidence  in  no  way  tends  to  establish  intestacy;  nor  is  the 
contesting  defendant  estopped  from  proving  the  first  will  by  the  fact  that 
she  had  previously  attempted  to  establish  the  subsequent  will.  Whitney 
V.  Whitney.  176 

8.  §  1925  —  Taxpayer^ 8  Action  —  Eetablishtnent  of  Boundary  Line,  The 
authorized  action  oi  county  supervisors  in  ascertaining  and  locating  a 
boundary  line  established  and  settled  by  statute  between  towns  within 
the  county  by  reference  to  ancient  maps,  cannot,  in  the  absence  of  fraud, 
collusion  or  bad  faith  on  the  part  of  the  board,  be  attacked  by  a  tax- 
payer's action  under  section  1925  of  the  Code  of  Civil  Procedure,  pro- 
viding that  the  action  lies  to  prevent  waste  of  or  injury  to  the  estate* 
funds  or  other  property  of  the  county,  since  the  words  **  waste  and 
injury"  include  only  illegal,  wrongful  ov  dishonest  illegal  action.  Chrere 
V.  Bd.  Supre.  WestcJmter  Co.  403 

9.  §§  2348,  2360,  2361  —  (?i*arcf»a»  and  Ward  —  Liability  of  Sureties 
-upon  Guardian's  Bond  —  Ordei'  Directing  Payment  to  Guardian  of  Pro- 
4xeds  of  Beat  Estate  Sold  for  Support  of  Ward  without  Bequiring  Addi- 
tional Security.  The  sureties  upon  the  bond  of  a  general  guardian 
requiring  him  to  '*  faithfully  discharge  the  trust  reposed  in  him  and  obey 
the  lawful  directions  of  the  surrogate  touching  the  trust  and  to  render  a 
just  and  true  account  of  all  moneys  and  other  property  received  by 
him,"  are  liable  for  the  proceeds  of  real  estate  sold  under  an  order  of 
the  County  Court  made  pursuant  to  the  report  of  a  referee  in  a  proceed- 
ing instituted  to  procure  the  sale,  to  the  effect  that  they  were  absolutely 
necessary  for  the  support  and  maintenance  of  the  ward  in  addition  to 
what  be  was  able  to  enrn  by  his  own  exertions,  which  proceeds  were  paid 
over  to  the  guardian  without  requiring  from  him  additional  security,  since 
under  the  Code  of  Civil  Procedure  (§§  2248,  2360-61)  and  the  General 
Rules  of  Practice  (No.  59)  the  court  haid  the  right,  in  its  discretion,  to 
make  the  order  for  the  purpose  specified  without  requiring  such  security. 
Alle7i  V.  Kelly.  1 

COLD  STOBAGE  COMPANIES. 

Liability  of,  for  failure  to  maintain  temperature  requisite  for  the  preser- 
vation of  property  stored. 

See  Warehousemen. 

COMMON  COUNCIL. 

Of  city  of  second  class  —  president  of,  cannot  vote  for  designation  of 
official  newspaper. 

See  Cities. 

COMPLAINT. 

When  demurrer  to,  on  ground  of  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  not  sustained. 

See  Pleading,  2. 

OOMP&OMISE. 

Of  account  as  affecting  action  for  conversion. 

See  CoNVEKSiON,  1 . 
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1 .  IndebtedneM  of  a  County  within  City,  The  affixing  of  salaries  to  the 
offices  of  sheriff,  register  and  county  clerk  of  Kings  county  in  lieu  of  fees 
by  chapters  704,  705  and  706,  Laws  of  1901.  is  not  in  violation  of  the 
provisions  of  section  10  of  article  8  of  the  Constitution,  that  whenever 
any  city  shall  include  within  its  boundaries  more  than  one  county,  the 
power  of  any  county  wholly  included  within  such  city  to  become  imfeb ted 
shall  cease,  since  the  indebtedness  which  a  county  is  thereby  inhibited 
from  incurring  is  one  which  is  created  for  purposes  other  tnan  for  the 
maintenance  of  the  political  organization,  and  has  no  reference  to  the  obli- 
gation of  the  county  for  current  expenses  of  such  a  nature.  MeGhath  v. 
l}rout.  7 

2.  Special  City  Law  —  Kings  County  —  Affixing  Salaries  to  County 
Offices  in  Lieu  of  Fees.  These  chapters  are  not  special  city  laws  sub- 
j^t  to  the  requirements  of  section  2  of  article  12  of  the  Constitution  as 
to  enactment,  since  their  titles  express  no  subject  connected  with  the 
government  or  affairs  of  the  city  of  New  York,  but  relate  only  to  the 
regulation  of  a  county  office;  the  subject-matter  of  each  act  relates  to 
the  compensation  of  the  offices  of  a  county  whose  orfflinization  as  «uch 
was  expressly  excepted  and  preserved  by  the  Greater  J^ew  York  charter 
as  a  political  subdivision  of  &e  state,  so  as  to  be  subject  to  the  direction 
and  control  of  the  legislature,  and  the  administration  of  whose  affairs 
remained  a  matter  of  state  concern,  although  it  was  territorially  absorbed 
in  the  city  of  New  York,  whose  departments  for  certain  purposes  con- 
nected with  the  carrying  on  of  the  county  organization,  with  the  payment 
of  expenses  incidental  thereto  and  with  the  collection  of  necessary  moneys 
by  the  taxation  of  property  within  the  county,  were  made  the  agents  of 
the  state,  and  whose  action  in  respect  thereto  is  not  for  the  city,  and  is 
not  connected  with  and  does  not  affect  the  corporate  city  government  as 
such.  Id. 

3.  Tax  —  Chapter  76,  Laws  of  1899,  Imposing  Transfer  Tax  upon 
Remainders  or  Beversions  Vesting  Prior  to  June  30,  1885,  Unconstitu- 
tional. Chapter  76  of  the  Laws  of  1899,  providing  for  a  tax  upon  remain- 
ders and  reversions  which  had  vested  prior  to  June  30,  1885.  upon 
their  coming  into  actual  possession  or  enjoyment  is,  upon  its  face,  an 
amendment  of  the  Tax  Law  relating  to  taxable  transfers  of  property  (L. 
1896,  ch.  908,  §  230)  and  imposes  a  tax  upon  the  right  of  succession  to  prop- 
erty; it  is  not  an  exercise  oif  legislative  power  imposing  a  direct  tax  thereon 
and  is  unconstitutional  and  void  because  it  diminishes  the  value  of 
vested  estates,  impairs  the  obligation  of  a  contract  and  takes  private 
property  for  public  use  without  compensation;  if,  however,  it  could  be 
regarded  as  imposing  a  direct  tax  upon  property,  the  same  result  would 
follow  for  the  reason  that  it  discriminates  against  a  limited  class  of  remain- 
dermen and  apportions  the  burden  unequaUy  among  the  owners  of  estates 
sought  to  be  taxed.     Matter  of  Pell,  48 

4.  New  York  City  —  Laws  of  1900,  Ch.  725,  Conferring  Pensions  upon 
Teachers  ti^ho  Retired  before  Est(Mishinent  of  Pension  System  Unconf^ti- 
tutional.  Chapter  725  of  the  Laws  of  1900,  directing  the  board  of  edu- 
cation of  the  city  of  New  York  to  place  certain  persons  who  had  been 
retired  as  teachers  before  the  establishment  of  the  pension  system  by 
chapter  296  of  the  Laws  of  1894,  on  the  list  of  retired  teachers  entitled 
to  receive  as  annuities  one-half  the  salaries  paid  to  them  while  in  service, 
and  to  pay  to  them  such  annuities  from  the  time  of  their  respective 
retiiements,  not  earlier  than  the  enactment  of  the  statute  of  1894,  is 
unconstitutional  so  far  as  it  relates  to  teachers  who  retired  before  the 
enactment  of  that  statute,  it  being  an  appropriation  of  city  moneys  to 
persons  who  had  been  employees  at  a  time  when  no  pension  system 
was  provided  by  law  whicn  must  be  regarded  as  a  gratuity  or  "extra, 
compensation  to  a  public  servant,  and  is,  therefore,  within  "the  prohi- 
bition of  section  28  of  article  3  of  the  Constitution.  Matter  of  Malwn  v. 
Bd.  of  Education,  263 
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0.  Vendor  and  Purchaser  —  ForecUmire  Sale  in  Kings  Cottnty  by  Seferee 
LiJstead  of  Shenff  Does  7wt  Affect  t?ie  TitU.  Chapter  167  of  the  Laws  of 
18b9,  amending  chapter  439  of  the  Laws  of  1876,  and  requiring  sales  of 
real  estate  in  Kings  count}'  under  judgment  or  decree  to  be  made  b}'  the 
sheriff,  except  in  cases  therein  specitl^,  does  not  conflict  with  article  6  of 
the  Constitution,  providing  "That  there  shall  be  the  existing  Supreme 
Court  with  general  jurisdiction  in  law  and  equity,"  and  is  valid.  A 
direction,  however,  made  by  the  court  of  its  own  motion  in  a  judgment 
of  foreclosure  that  the  sale  should  be  made  by  a  referee  instead  of  the 
sheriff,  while  a  violation  of  the  statute,  constitutes  a  mere  irregularity 
which  does  not  affect  the  title  of  the  purchaser,  nor  does  it  entitle  him 
to  be  relieved  from  his  purchase.    Sproule  v.  Davies.  277 

6.  Public  Health  Law  Relating  to  Adulteration*  of  Food  Not  in  CorMct 
with  Act  of  Congress  on  Same  Subject,  Nor  Is  It  Violative  of  Interstate  Com- 
inercG  Clause  of  Federal  Constitution.  Section  41  of  the  Public  Health  Law 
<L.  1893,  ch.  661),  relating  to  adulterations  in  food  and  providing  that  an 
article  shall  be  deemed  to  be  adulterated,  '*6.  If  it  be  colored,  or  coated, 
or  polished,  or  powdered,  whereby  damage  is  concealed,  or  it  is  made  to 
appear  better  than  it  really  is,  or  of  greater  value,"  is  not  in  conflict  with 
chapter  839  of  the  Unitea  States  Statutes  of  1890  relating  to  the  same 
subject,  since  that  act  contains  no  provision  authorizing  the  importation 
of  articles  which  are  adulterated  for  the  purpose  of  deceiving  and  defraud- 
ing purchasers  and  consumers;  nor  is  it  violative  of  the  interstate  com- 
merce clause  of  the  Federal  Constitution  as  an  attempt  to  prohibit  the  sale 
of  goods  imported  into  the  state  of  New  York  in  original  packages,  since 
the  state  under  its  reserved  police  powers  has  the  riffht  to  inspect  them, 
and,  if  adulterated  for  the  purposes  of  fraud  and  deception,  it  may 
exclude  them  altogether.     Crossman  v.  Lurman.  329 

7.  Power  of- Governor  to  Remove  Officer  Designated  in  Section  1.  Article  10 
of  the  Constitution  Is  Absolute.  The  power  vested  in  the  governor,  by  sec- 
tion 1  of  aiticle  10  of  the  Constitution,  of  removing  the  officers  therein 
designated,  upon  charges  and  after  a  hearing,  is  executive,  not  judicial, 
and  the  exercise  of  such  power  is  not  reviewable  by  the  courts.  Matter 
of  Chiden.  529 

Seditious  publications  not  protected  by  guaranty  of  freedom  of  speech 
or  of  the  press. 

See  Crimes,  4. 

Provision  for  elective  system  as  to  city  magistrates  in  one  portion  of 
city  of  New  York  and  appointive  system  in  the  other,  invalid  —  election 
by  congressional  districts,  invalid. 

See  Officers,  1. 

^Mileage  Book  Act  constitutional  as  to  corporation  reorganized  and 
incorporated  subsequent  to  its  enactment. 

See  Railroads,  1. 

CONSTRUCTION. 

Of  will  —  rule  for. 

See  Will,  4. 

CONTRACT. 

1.  Cause  of  Action  —  Flection  of  Remedies  —  Municipal  Contract.  A 
contractor  ordered  by  the  city's  engineer  of  construction  to  take  up  and 
rel«y  a  part  of  the  pavement  alleged  to  have  been  improperly  constructed 
may  assert  that  he  has  conformed  to  the  requirements  of  his  contract  with 
the  city,  stop  work,  and  sue  to  recover  for  labor  performed  and  materials 
furnished  under  the  contract,  together  with  prospective  profits,  or  he  may 
relay  the  pavement  as  required,  and  sue  to  recover  damages  on  the 
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ground  tliat  he  has  been  unlawfully  compelled  to  do  the  work  a  second 
time.     Oearty  v.  Mayor ^  etc.,  of  y.  i.  61 

3.  Performance.  Under  a  contract  for  street  paving  requiring  the 
work  to  be  done  to  the  satisfaction  of  the  board  of  park  commissioners 
and  the  engineer  of  construction,  such  officers  are  not  vested  with  an 
arbitrary  discretion,  but  must  exercise  the  power  conferred  reasonably  and 
in  accordance  with  fairness  and  good  faith.  Id. 

3.  Waiter.  A  contractor  required  by  the  city's  engineer  of  construc- 
tion to  relay  pavement  alleged  to  have  been  improperly  constructed  does 
not.  by  compliance  with  the  order,  without  making  any  demand  for  dam- 
ages, waive  his  claim  therefor,  where  he  made  oral  protest  against  tearing 
up  the  work,  and  on  settlement  with  the  city  reserved  his  right  to  assert 
anv  legal  claim  under  the  contract  in  a  written  release  executed  at  the  time. 

Id. 

4.  Sufficiency  of  Demand  upon  Secretary  of  Board  of  Park  Commis- 
nonera.  A  demand  by  a  contractor  upon  a  board  of  park  commissioners 
for  a  statement  of  the  number  of  days  during  which  work  under  his  con- 
tract with  the  city  was  delayed  by  the  weather  or  by  any  act  or  omission 
on  the  part  of  the  city,  which  facts  the  board  was  required  by  the  con- 
tract to  determine,  may  be  made  of  its  secretary,  and  need  not  be  made 
of  the  board  in  session.  Id. 

5.  Wfien  Certificate  as  to  Extra  Work  Unneceastvy.  A  contractor  who 
sues  to  recover  damages  on  the  ground  that  he  was  compelled  to  perform 
a  second  time  work  called  for  by  his  contract  with  the  city,  need  not 
obtain  a  certificate  of  the  board  of  park  commissioners  and  of  the  engi- 
neer of  construction  required  iii  case  a  claim  for  extra  work  is  made 
under  the  contract,  since  the  action  is  founded  on  a  breach  of  the  con- 
tract and  the  provision  requiring  a  certificate  has  no  application.  J(f. 

6.  Oral  Ante- nuptial  Agreement  —  Marriage  not  Such  a  Part  Perform- 
ance  as  Will  Acoid  Statute  <f  Frauds —  Specific  Performance.  Marriage  is 
not  such  a  part  performance  of  an  oral  ante-nuptial  contract,  the  sole 
consideration  of  which  is  marriage,  as  to  take  it  out  of  the  operation 
of  the  Statute  of  Frauds,  and  the  contract  cannot  be  specifically  enforced 
in  a  court  of  equity.     Hunt  v.  Hunt.  396 

7.  Attorneys  —  Contract  with  Layman  to  Divide  Contingent  Fee  Enforce- 
able—  Code  Cic.  Pro.  §  74.  A  customs  broker  who.  with  the  assent  of  his 
customers,  has  placed  their  claims  against  the  government  in  the  hands 
of  an  attorney  for  collection  under  an  agreement  that  the  latter  will 
divide  with  him  the  amount  of  any  recovery,  may  maintain  an  action 
against  the  attorney  for  his  share  of  the  amount  collected,  although  sec- 
tion 74  of  the  Code  of  Civil  Procedure  prohibits  attorneys  from  making 
5uch  agreements,  since  the  statute  does  not  in  terms  prohibit  a  layman 
from  making  such  a  contract,  it^  prohibition  being  directed  against  the 
attorney  alone,  and,  therefore,  the  parties  are  not  in  pai'i  delicto.  Inrin 
V.  Curie.  409 

Action  on  —  effect  of  allegation  of  negligence. 
See  Banks,  8. 

For  purchase  of  real  property — acceptance  of  title. 
See  Vexdok  and  Purchaser. 

CONVEBSION. 

1.  Compromise  of  Account  as  Affecting  action  for —  W fieri  Rescission 
of  Settlement  not  a  Condition  Precedent.  An  action  for  the  conversion  of 
8tock  fraudulently  retained  by  an  agent,  to  whom  it  was  delivered  for  a 
particular  purpose,  is  not  barred  by  a  compromise  on  the  settlement  of  an 
account  rendered  by  the  agent  in  which  the  stock  is  stated  to  have  been 
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used  for  the  specified  purpose,  where  the  compromise  did  not  relate  to 
that  item,  but  only  to  the  entirely  independent  item  of  compenBation,  and 
plaintiff  relied  upon  the  correctness  of  the  defendant's  statement  as  to  the 
use  of  the  stock  and  had  no  knowledge  of  its  falsity  until  after  the  set- 
tlement ;  and  a  rescission  of  such  settlement  and  a  return  of  the  property 
delivered  by  the  agent  to  his  principal  in  pursuance  thereof  is  not  neces- 
sary as  a  condition  to  the  maintenance  of  such  action  since  a  mistake  as 
to  one  item  in  an  account  may,  upon  discovery  after  the  settlement  of 
the  account,  be  corrected  and  the  rights  of  tlic  parties  be  adjusted  in 
respect  thereto  without  opening  up  the  entire  account.  Ballard  v.  Bcr- 
endge.  194 

%,  Direction  of  Verdict  —  Conflicting  Evidencf.  The  direction  of  a  ver- 
dict for  defendant  in  an  action  for  the  conversion  of  stock  in  his  hands 
as  agent  for  a  particular  purpose  is  error  where  the  evidence  upon  the 
question  wLether  or  not  there  had  been  a  use  of  the  stock  by  him  for  the 
authorized  purpose  is  conflicting,  and  the  plaintiff  is  not  estopped  by  a 
settlement  between  them  from  litigating  the  question.  Id. 

When  refusal  of  factor  to  pay  over  proceeds  of  sales  constitutea 
conversion. 

See  Principal  and  Agent,  2. 

G0BP0BATI0N8. 

1.  Failure  to  File  Annual  Report  —  Notice  of  Intention  to  Hold  Director 
Personally  Liable  for  Debts,  An  action  against  a  director  of  a  corporation 
to  enforce  his  personal  liability  for  its  debts  because  of  failure  to  file  the 
annual  report  required  by  siXJtion  30  of  the  Stock  Corporation  Law  (L. 
1892,  oh.  688),  brought  before  the  passage  of  section  84  of  that  act  (L. 
1899,  ch.  3A4),  is  not  within  the  terms  thereof  declaring  that  no  director 
or  oflictM-  of  any  stock  corporation  shall  be  liable  to  any  creditor  of  the 
corporation  because  of  failure  to  make  or  file  an  annual  report.  **  whether 
heretofore  or  hereafter  occurring,"  unless  within  three  years  after  the 
occurrenre  of  the  act  or  default  written  notice  of  intention  to  hold  him 
pcreonally  liable  is  served  upon  him,  since  its  retroactive  provisions  are  to 
be  construed  as  relating  entirely  to  defaults  occurring  before  the  passage 
of  the  section  as  to  which  rights  had  not  become  fixed  and  upon  which 
actions  have  not  been  brought,  and  have  no  application  to  actions  to 
enforce  any  such  liability  which  were  in  existence  at  the  time  of  its 
enactment.     Shepard  v.  Fulton.  184 

2.  Same.  The  service  of  a  written  notice  of  intention  to  hold  such 
director  personally  liable  is  not  necessary  as  a  condition  precedent  to  an 
action  comraencea  in  1899,  after  the  passage  of  section  84,  on  debts  exist- 
ing and  for  a  default,  liability  for  which  had  not  been  waived,  occurring 
prior  to  the  enactment  of  the  section,  since  his  liabilitv  may  be  enforced  by 
an  action  begun  at  any  time  within  the  year  1899,  without  notice,  **or  by 
an  action  begun  thereafter  if  within  such  year  written  notice  of  intention 
to  enforce  such  liability  shall  be  given"  as  provided  in  the  preceding  part 
of  the  section.  Id. 

3.  When  Specific  Finding  as  to  Witiv^r  Unnecessary.  No  specific 
finding  that  the  personal  liability  of  such  director  had  not  been  waived  by 
the  plaintiff  or  by  the  original  creditors  or  by  any  provision  of  any  instru- 
ments creating  such  debts,  is  necessary  to  support  a  judgment  against 
him  in  an  action  brought  after  the  passage  of  section  34,  since  the  burden 
is  upon  the  defendant  to  allege  and  prove  such  a  waiver;  if  the  action  was 
brought  before  the  passage  of  such  section  it  is  not  governeti  thereby.  Id. 

4.  Foreign  Gorjxyration  —  Action  for  Calls  —  Appointment  of  Btceirer. 
An  action  for  unpaid  calls  may  be  maintained  in  this  state  by  a  foreign 
corporation  against  a  transferee  of  stock  personally  served  with  process 
in  this  sttite  and  not  a  resident  of,  nor  subject  to,  the  jurisdiction  of 
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another  state,  after  the  appointment  of  a  receiver  of  its  assets  by  the 
Federal  courts  in  that  state,  where  the  receivership  is  merely  a  temporary 
one  pendente  lite.    Sigua  Iron  Co.  v.  Brown.  488 

5.  Appointment  of  Ancillary  Beeeiver —  Contintuince  of  Action  by.  An 
action  by  a  foreign  corporation  may  be  continued  in  its  name  after 
the  appointment  of  an  ancillary  receiver  In  this  state,  under  sections 
755  and  756  of  the  Code  of  Civil  Procedure,  providing  that  an  action  does 
not  abate  by  any  event  if  the  cause  of  action  survives  or  continues,  and 
that  in  case  of  a  transfer  of  interest  or  devolution  of  liability,  the  action 
may  be  continued  by  or  against  the  original  party,  unless  the  court  directs 
the  person  to  whom  the  interest  is  transfened,  or  upon  whom  the  liability 
is  devolved,  to  be  substituted  in  the  action  or  joined  with  the  original 
party,  as  the  case  requires.  Id. 

6.  Evidence  —  Books  of  Foreign  Corporation,  Original  books  of  a  for- 
eign corporation  which  have  been  in  the  custody  of  its  proper  ofBcer 
are  admissible  to  prove  its  corporate  acts  or  transactions  in  an  action 
against  a  transferee  of  stock  for  unpaid  calls,  without  first  proving  the 
correctness  of  each  entry  by  the  person  making  it,  and  are  presumptive 
evidence  for  that  purpose  under  section  929  of  the  Code  of  Civil  Procedure, 
providing  that  where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  of  the  corporation  may  be  used  for 
that  purpose  as  presumptive  evidence,  whether  any  or  all  of  the  parties 
are  or  are  not  members  of  the  corporation,  and  under  the  following  sec- 
tion making  provision  for  the  use  of  a  copy  of  such  books.  Id, 

7.  Transferee  of  Stock  —  Implied  Promise  to  Pay  Calls.  An  implied 
promise  on  the  part  of  a  transferee  of  partly  paid  stock  to  pay  future  calls 
thereon  is  created  by  the  issuance  of  a  certificate  of  stock  to  hiin,  his  receipt 
for  it,  the  acceptance  of  the  certificate  from  which  it  expressly  appeared  that 
the  stock  he  purchased  was  subject  to  future  calls  to  the  amount  unpaid 
thereon,  plainly  establishing  that  he  became  and  intended  to  become  a 
stockholder  in  the  corporation  and  to  accept  all  the  benefits  and  incur 
all  the  liabilities  attending  such  relation,  especially  where,  after  appar- 
ently becoming  such  stockholder,  several  calls  were  made  iipon  him  in 
response  to  which  he  sent  his  check  for  the  amount  thereof,  in  each  case 
expressly  stating  that  the  money  was  to  pay  calls  upon  the  stock  in  ques- 
tion standing  in  his  name.  Id, 

Foreign  —  what  must  be  alleged  by,  upon  application  for  order  of 
arrest. 

See  Pleading,  1. 

Cab  service  maintained  and  operated  wholly  within  city  of  New  York 
by  foreign  railroad  corporation  not  a  part  of  its  interstate  commerce  — 
capital  employed  therein  is  taxable. 

See  Tax,  8. 

COUNTEBCIiAIM. 

When  principal's  debt  to  third  person  cannot  be  counterclaimed  in 
action  against  factor  for  conversion. 

See  Principal  and  Agent,  2. 

G0XTNTIE8. 

1.  Supemsors  —  Poioer  to  Locate  Township  Boundaries.  The  ascer- 
tainment and  location  by  the  board  of  supervisors  of  a  disputed  bound- 
ary line  between  two  towns  within  the  county,  which  was  established 
and  settled  by  an  early  statute  in  accordance  with  and  as  laid  down 
upon  ancient  designated  maps,  is  authorized  by  section  36  of  the  County 
Law  (L.  1893,  ch.  686),  providing  that  such  boards  may  establish  and 
define  boundary  linos  between  the  several  towns  of  a  county.  Covers  v. 
Bd.  of  Supra.  Westchester  Co.  '  403 
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2.  Taxpayer's  Action  —  Establishment  of  Boundary  Line.  The  author- 
ized action  of  coiiDty  supervisors  in  ascertaining  and  locating  a  boundary 
line  established  and  settled  by  statute  between  towns  within  the  county 
by  reference  to  ancient  maps,  cannot,  in  the  absence  of  fraud,  collusion 
or  bad  faith  on  the  part  of  the  board,  be  attacked  by  a  taxpayer's  action 
under  section  1925  of  the  Code  of  Civil  Procedure,  providing  that  the 
action  lies  to  prevent  waste  of  or  injury  to  the  estate,  funds  or  other  prop- 
erty of  the  county,  since  the  words'*  waste  and  injury "  include  only 
illegal,  wrongful  or  dishonest  illegal  action.  Id. 

Indebtedness  of  a  county  within  a  city  —  Kings  county — affixing  sal- 
aries to  county  offices  in  lieu  of  fees. 

See  Constitutional  Law,  1,  2w 

OOUBT  OF  APPEALS. 

£xtent  of  review  bv. 

See  Appeal,  1. 

When  will  not  review  unanimous  affirmance  of  findings  of  fact. 
See  Appeal,  4. 

Direction  of  judgment  absolute  —  character  of  judgment  rests  in  dis- 
cretion of  Supreme  Court. 

See  Appeal,  5. 

When  interpretation  of  seditious  publication  presents  a  question  of  law 
reviewable  bv. 

See  Crimes,  1. 

COURTS. 

Power  of  County  Court  to  make  order  directing  payment  to  guardian 
of  proceeds  of  real  estate,  sold  for  support  of  ward,  without  requiring 
additional  security. 

See  Guardian  and  Ward,  1# 

CRIMES. 

1.  Appeal  —  WJien  Interpretation  of  Seditious  Publication  a  Question 
of  Law.  So  far  as  the  meaning,  intent  and  effect  of  an  alleged  seditious 
publication  involves  a  question  of  fact  the  Court  of  Appeals  is  concluded 
by  the  unanimous  affirmance  of  the  Appellate  Division;  but  the  simple 
interpretation  of  the  paper  without  regard  to  extraneous  facts  presents  a 
reviewable  question  of  law.    People  v.  Most.  423 

2.  Adoption  by  Publisher.  One  who  publishes  a  seditious  article,  even 
if  written  by  another,  in  such  a  manner  as  to  make  it  appear  that  his 
own  sentiments  are  expressed  thereby,  adopts  it  and  is  liable  for  the 
consequences  resulting  therefrom.  Id, 

3.  Publication  of  Ai  ticle  Advocating  Bevolution  and  Murder  Endangers 
the  Public  Peace  —  Penal  Code,  §  675.  The  publication  of  an  article 
which  instigates  revolution  and  murder;  which  suggests  the  persons  to 
be  murdered  through  the  positions  occupied  and  the  duties  performed 
by  them;  which  advises  all  to  discharge  their  duty  to  the  human 
race  by  murdering  those  who  enforce  the  law;  which  denounces  those 
who  spare  the  ministers  of  public  justice  as  guilty  of  a  crime  against 
humanity,  and  which  names  poison  and  dynamite  as  the  agencies  to  be 
used  to  murder  and  destroy,  necessarily  endangers  the  public  peace, 
and  its  publisher  is  guilty  of  a  misdonieanor  under  section  675  of  the 
Penal  Code,  providing  that  "a  person  who  willfully  and  wrongfully 
commits  any  act  which  seriously  *  *  *  endanijers  the  public  peace 
♦  ♦  *  foV  which  no  other  punishment  is  expressly  prescribed  by  this 
Code,  is  guilty  of  a  misdemeanor."  Id, 
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4.  Constitutional  Law  —  Seditious  Publications  not  Protected  by  Guar- 
4inty  of  Freedom  of  Speech  or  of  the  Press.  The  publisher  of  such  an 
article  is  not  protected  by  section  8  of  article  1  of  the  Constitution,  pro- 
viiiing  that  "every  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that  right;  and 
no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of 
the  press,"  since  that  section  protects  the  liberty,  not  the  licentiousness 
of  the  press,  and  no  restraint  is  thereby  imposed  upon  the  power  of  the 
legislature  to  punish  the  publication  of  matter  which  is  injurious  to 
society  according  to  the  standard  of  the  common  law.  Id, 

DAMAGES. 

Punitive  —  erroneous  instruction  as  to. 

See  Master  and  Servant. 

Nuisance  entitling  proprietor  of  adjacent  property  to. 
See  New  York  (City  of),  3. 

From  wrongful  alteration  of  grade  of  street  —  when  benefits  not  an 
offset  thereto. 

See  Streets,  2. 

DEBTOR  AND  CREDITOR. 

When  claim  created  against  estate  after  assignment  should  be  paid  in  full. 

See  Assignment. 

Mortgage  given  by  debtor's  wife  to  secure  his  precedent  debt  —  when 
and  to  what  extent  testamentary  cancellation  of  debt  releases  mortgage. 

See  Mortgage. 

DECEDENT'S  ESTATE. 

Action  to  recover  moneys  deposited  by  intestate  in  savings  bank. 

See  Evidence,  2. 

Aggresfate  amount  of  whole  estate  must  be  less  than  $10,000  to  be 
exempt  from  transfer  tax. 

See  Tax,  4. 

DECISION. 

In  short  form  —  presumption  of  finding. 
See  Appeal.  2. 

DEED. 

Curing  defect  in  proceedings  for  assessment  of  land. 

S'€  Villages,  1. 

DEFINITIONS. 

Construction  of  term  **  remainder  in  fee." 

See  Judgment,  8. 

When  term  "next  of  kin"  includes  neither  widow  nor  husband  of 
decedent. 

See  Will,  2. 

DEMAND. 

Sufficiency  of. 

See  Con  tract,  4. 

DEMURRER. 

To  complaint  on  ground  of  failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  when  not  sustained. 

See  Pleading,  2. 
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Of  corponktion  —  Adtice  of  intention  to  hold  personally  liable  for  debts 
owing  to  failure  to  file  annual  report. 

See  CoRPOKATiONS,  1-8. 

ELECTI0K8. 

Election  of  New  York  city  magistrates  by  congressional  districts  invalid. 

See  Officebs,  1. 

EliBCTBIC  BATLWAYS. 

When  rule  as  to  willful  injury  not  applicable. 

See  Negligence,  1-4. 

Intersection  with  steam  railroad  —  court  may  appoint  commissioners  to 
determine  place  and  manner  of  intersection  under  section  12  of  the  Rail- 
road Law. 

See  Railboads,  2. 

SLEVATOBS. 

Grain — insurance  on  use  and  occupancy — construction. 

See  Insurance,  2-4. 

EMINENT  DOlfAIN. 

Award — deduction  of  taxes  and  mortgage. 

See  Equity,  4. 

EdUlTY. 

1 .  When  Libel  Relating  to  Manufactured  Article  Cannot  Be  Restrained  by 
Injunction.  Unjust  and  malicious  criticisms  of  a  manufactured  article 
published  in  a  magazine,  for  which  the  manufacturer  has  no  remedy  at  law 
because  of  his  inability  to  prove  special  damage,  are  not  the  subject  of 
equitable  cognizance,  and  their  future  publication  cannot  be  restrained 
by  injunction.     Marlin  Fire  Arme  Co.  v.  Shields.  384 

2.  Action  to  Enforce  Equitable  Assignment.  An  equitable  assignment 
of  fifty  per  cent  of  the  landowner's  interest  in  an  award  made  in  pro- 
ceedings instituted  by  his  attorney,  to  enforce  which  a  suit  in  equity  may 
be  maintained  by  the  latter,  is  constituted  by  a  written  agreement  by  the 
owner  of  lands  taken  for  the  extension  of  a  street,  to  assign  and  pav  to 
such  attorney  a  sum  equal  to  fifty  per  cent  of  whatever  sum  should  be 
allowed  in  such  proceedings  as  the  attorney  should  deem  advisable  to 
take  for  the  purpose  of  obtaining  compensation  for  the  loss  and  damage 
sustained  by  the  landowner  by  reason  of  the  taking  of  the  land.  Deering 
v.  Schreyer.  461 

3.  Jurisdiction  —  Claims  to  Fund.  Equity  has  jurisdiction  of  an  action 
against  the  city  and  other  claimants  of  a  fund,  bv  the  attorney  of  the 
owner  of  land  taken  for  a  street  extension,  to  establish  and  enforce  a  lien 
for  his  services  on  an  aAvard  made  for  the  damages  sustained  by  the 
landowner  by  the  taking  of  the  land,  where  the  several  claimants  do  not 
agree  as  to  the  distribution  of  the  fund,  since  the  defendant  city  has  the 
right  to  have  the  whole  controversy  determined  in  a  single  equitable 
action,  and  the  plaintiff,  therefore,  has  the  right  to  anticipate  and  by  the 
joinder  of  the  proper  parties  and  choice  of  the  proper  forum  to  pro- 
vide for  whatever  any  defendant  has  the  right  to  require  in  order  to  be 
adequately  protected.  Id, 

4.  Eminent  Domain  —  Airard  —  Deduction  of  Taxes  and  Mortgage — 
Attorney's  Right.  Taxes  and  the  amount  of  a  mortgage  which  the  owner 
was  under  no  personal  obligation  to  pay,  but  which  the  law  requires 
to  be  jyitisfied  out  of  an  award  for  land  taken  for  street  extension,  must 
be  deducted  from  the  gross  recovery  before  ascertaining  the  amount  to 
which  an  attorney  is  entitled,  who  has  contracted  with  the  landowner  to 
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institute  proceedings  to  recover  for  the  loss  find  dijimage  sustained  by  him, 
in  consideration  of  a  sum  equal  to  fifty  per  cent  of  the  amount  recovered. 

Id. 

5.  RigJit  of  Privacy  not  Enforeetthle  by  Injunction.  An  individual's 
so-called  right  of  privacy,  founded  upon  the  claim  that  he  has  the 
right  to  pass  through  this  world,  if  he  wills,  without  having  his  picture 
published,  his  business  enterprises  discussed,  his  successful  experiments 
written  up  for  the  benefit  of  others,  or  his  eccentricities  commented  •upon 
either  in  handbills,  circulars,  catalogues,  periodicals  or  newspapers,  and, 
necessarily,  that  the  things  which  may  not  be  written  and  published  of 
him  must  not  be  spoken  of  him  by  his  neighbors,  whether  the  comment 
be  favorable  or  otherwise,  does  not  exist  in  the  law  and  is  not  enforcea- 
ble in  equity.    Boberson  v.  Rochester  Folding  Box  Co.  588 

6.  When  Injunction  to  Restrain  the  Use  of  LithograpJied  Likeness  of 
Plaintiff  Will  Be  Denied.  An  injunction  cannot  be  granted  to  restrain 
the  unauthorized  publication  and  distribution  of  lithographic  prints,  or 
copies,  of  a  photograph  of  a  youn^  woman  as  part  of  an  advertisement 
of  a  legitimate  manufactured  article,  where  there  is  no  allegation  that 
the  picture  is  libelous  in  any  respect,  but,  on  the  contrary,  the  gravamen 
of  the  complaint  is  that  the  likeness  is  so  good  that  it  is  easily  recognized 
and  that  it  has  been  and  is  used  to  attract  attention  to  the  advertisement 
upon  which  it  is  placed,  although  the  publication  has  caused  her  ereat 
mental  and  physical  distress,  necessitating  the  employment  and  attendance 
of  a  physician.  Id. 

ESTATES. 

Law  imposing  transfer  tax  upon  remainders  or  reversions  vesting  prior 
to  June  80,  1885,  unconstitutional. 

See  Constitutional  Law,  8. 

When  gift  of  remainder  of  estate  for  charitable  purposes  not  subject 
to  transfer  tax. 

See  Tax,  1. 

Aggregate  amount  of  whole  estate  must  be  less  than  $10,000  to  be 
exempt  from  transfer  tax. 

See  Tax,  4. 

Contingent  interest. 
See  Will,  1. 

When  term  "  next  of  kin "  includes  neither  widow  nor  husband  of 
decedent. 

See  Will,  2. 

Vested  contingent  remainders  —  construction — possession. 

See  Will,  8,  4. 

ESTOPPEL. 

When  rights  acquired  by,  pass  by  assignment. 

See  Assignment,  2. 
Judgment  set  up  as  —  burden  of  proof. 
Su  Judgment,  2. 

EVIDENCE. 

1.  Privileged  Communication —  Code  dv.  Pro.  §  884  —  J?ttnftf»  of  Proof. 
Where  the  plaintiff  in  an  action  of  negligence  seeks  to  exclude  the  testi- 
mony of  a  physician  under  section  884  or  the  Code  of  Civil  Procedure, 
the  burden  rests  upon  him  to  establish  that  it  comes  within  the  prohibi- 
tion of  that  section;  and  where  there  are  no  facts  shown  which  would 
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warrant  the  presumption  that  the  relation  of  physician  and  patient  existed 
or  would  justify  the  conclusion  that  such  testimony  had  any  relation  to 
professional  treatment,  its  exclusion  upon  the  ground  that  it  was  privileged 
is  reversible  error.     Griffith*  v.  ^ietr.  St.  By.  Co.  106^ 

2.  Wlien  Testimony  oh  to  Ded  iration  of  Decedent  titat  She  Neter  Had  any 
Children  not  Within  Rule  Excluding  Hearsay  Testimony.  In  an  action 
brought  by  an  administrator  against  a  savings  bank  to  recover  moneys 
deposited  by  his  intestate  in  trust  for  two  sons,  named  in  the  accounts 
and  pass  books  representing  the  accounts,  upon  the  ground  that  the  names 
were  fictitious  and  that  the  deposits  were  intended  for  the  sole  benefit  of 
decedent  and  that  she  was  the  sole  owner  of  the  moneys  so  deposited 
at  the  time  of  her  death,  testimony  of  witnesses,  who  knew  her  in  her 
lifetime  and  who  had  frequent  conversations  with  her  in  regard  to  her 
family  history,  is  admissible  to  prove  her  statements  and  declarations, 
made  to  them  at  various  times,  that  she  had  no  children  and  no  family 
and  no  relatives,  and  that  she  never  had  any  children;  since  such  tesb* 
mony,  although  hearsay,  is  within  the  exception  that  such  declarations 
and  statements  are  admissible  as  to  matters  of  pedigree,  including- 
therein  not  only  descent  and  relationship,  but  also  the  facts  of  birth, 
marriage  and  death,  and  when  these  events  happened  or  whether  they 
did,  or  did  not,  take  place,  and  is,  therefore,  admissible  upon  the  issue 
whether,  in  fact,  any  children  had  ever  been  born  to  the  decedent. 
Washington  v.  Bank  Jor  Savings.  166 

3.  Privileged  Communication  —  Code  Civ.  Pro.  §  834.  Testimony  as  to 
how  an  accident  happened,  although  the  witness  acquired  his  informatioa 
from  the  iniured  party  while  attending  him  in  a  professional  capacity  as 
a  surgeon,  does  not  come  within  the  prohibition  of  section  834  of  the  Code 
of  Civil  Procedure,  unless  it  also  appears  that  the  information  was  **  neces- 
sary to  enable  him  to  act  in  that  capacity; "  and,  in  the  absence  of  evi- 
dence of  that  fact,  the  exclusion  of  such  testimony,  upon  the  ground  that 
it  is  privileged,  constitutes  reversible  error.     Green  v.  Afttr.  St.  By.  Co, 

201 

4.  Secondary  Proof  of  Contents  of  Instrument  not  Shmcn  to  Be  Lost.  In 
an  action  against  a  publishing  company  to  recover  the  amount  of  due 
bills  which  it  had  agreed  to  pay  in  advertising,  contents  of  an  alleged 
written  stipulation,  the  making  of  which  was  denied  by  defendant, 
cannot  be  proved  by  plaintiff  where  he  testified  that  he  had  last  seen  the 
stipulation  with  the  attorneys  for  the  defendant  and  that  they  had  prom- 
ised to  send  it  to  him  if  found,  but  no  evidence  was  produced  to  show 
that  it  had  been  lost  or  that  at  the  time  of  the  trial  it  was  in  the  hands 
of  such  attorneys  and  could  not  be  produced.  Butler  v.  }£ail  db  Express 
Pub.  Co.  '  208 

5.  Testimony  as  to  Facts  to  Be  Determined  by  Jury.  A  witness  may  tes- 
tify to  a  fact  within  his  knowledge  even  though  the  fact  is  such  as  the 
jury  is  eventually  to  determine.     Pichler  v.  He^ese.  577 

Sufficiency  of,  to  support  a  party's  theory  of  the  facts,  when  cannot  be 
considered  on  appeal. 

See  Appeal,  1. 

Sufficiency  of. 
See  Appeal,  3. 

Of  ownership  of  balance  of  cash  proceeds  of  goods  after  deducting 
advances  —  sufficiency  of. 

See  Attachment. 

Conflicting. 
See  Conversion,  2. 
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Books  of  foreign  corporation. 
See  CoPORATiONs,  6. 

Burden  of  proof  —  estoppel. 
See  Judgment,  2. 

When  complaint  alleges  that  a  decedent  from  whom  parties  claim  title 
died  intestate,  defendant  may  prove  will  of  decedent  under  general  denial. 

See  Trial,  1. 

FACTOBS. 

Relation  between  factor  and  principal  is  fiduciary  —  when  refusal  to 
pay  over  proceeds  of  sales  constitutes  conversion. 

See  Principal  and  Agent,  1,  2. 

FALSE  IMPBISONICENT. 

Liability  of  master  for  illegal  arrest  caused  by  his  servant. 

See  Master  and  Servant. 

FALSE  BEPBESENTATIONS. 

Made  to  mercantile  agency  —  party  injured  thereby  may  maintain  action 
for  fraud  against  person  who  made  the  statements. 

See  Fraud. 

FINDINaS. 

When  specific  finding  as  to  waiver  unnecessary. 

5iw  Corporations,  3. 

FOOD. 

Adulteration  of. 

See  Constitutional  Law,  6, 

FOB.ECLOSTJBE. 

Sale  by  referee  instead  of  sheriff  in  Kings  county  does  not  affect  the 
title. 

See  Constitutional  Law,  5. 

FOREIGN  COB.FOBATIONS. 

Action  for  calls  —  appointment  of  receiver  —  continuance  of  action  by 
ancillary  receiver — books  of,  when  admissible  in  evidence  —  transferee 
of  stock  —  implied  promise  to  pay  calls. 

See  Corporations,  4-7. 

FOB.MEB  ADJUDICATION. 

When  statement  in  interlocutory  judgment,  not  binding. 

See  Judgment,  1. 

FBANCHISE  TAX. 

Cab  service  maintained  and  operated  wholly  within  city  of  New  York 
by  foreign  railroad  corporation  not  a  part  of  its  interstate  commerce  — 
capital  employed  therein  is  taxable. 

See  Tax,  3. 

FRAUD. 

Mercantile  Agency  —  False  Statements  Made  TJiereto  for  Purpose  of 
Obtaining  Credit  —  Part}/  Injured  TTiereby  'May  Maintain  Action  for 
Fraud  against  Person  Who  Made  the  Statements.  Where  a  member  of 
a  firm  knowingly  made  false  and  fraudulent  statements  in  writing  to  a 
mercantile  agency  regarding  the  financial  condition  and  assets  of  his 
firm  for  the  purpose  of  obtaining  a  favorable  rating  for  it  in  the 
reference  books  furnished  by  the  agency  to  its  subscribers,  a  subscriber 
to  such  agency  who,   relying  solely  upon    such    rating    and    without 
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mon  pool  for  distribution  upon  the  basis  of  agreed  percentages,  the  right 
to  percentages  under  tlie  agreement  not  to  be  affected  by  the  incapacity  of 
the  elevator  by  destruction  by  fire,  all  earnings  on  an  elevator  after  the 
season  to  belong  to  it,  and  the  business  of  the  elevator  to  continue  under 
the  direction  of  its  proprietor,  who  employs  his  own  employees  and  pays 
his  own  operating  expenses,  taxes  and  insurance  premiums,  and  makes 
his  own  contracts  except  as  to  price.  Id. 

4.  When  Doctrine  of  Subrogation  not  Applicable,  The  insurer  of  the 
use  and  occupancy  of  a  grain  elevator  is  not  entitled  to  subrogation  to  the 
rights  of  the  insured  under  a  pooling  arrangement  with  other  elevator 
properties,  which  under  all  conditions,  and  notwithstandine  that  the  ele- 
vator might  be  destroyed  and  the  general  fund  diminisned  in  conse- 
quence, entitle  it  to  receive  its  percentage  of  the  common  fund  into 
which  the  earnings  of  the  elevators  are  placed.  Id. 

5.  Money  Payable  to  Wife  upon  Matured  Policy  Issued  by  Ordinary  Life. 
Insurance  Company  upon  Husband* f*  Life  not  Exempt  from  Attachment. 
Money  due  upon  a  matured  insurance  policy,  written  by  an  ordinary 
life  insurance  company  upon  the  life  of  a  husband,  pavable  to  his  wife, 
is  subject  to  le\ry  under  a  warrant  of  attachment  issued  against  the  prop- 
erty of  the  wif^  in  an  action  brought  to  recover  a  debt  owing  by  her. 
Amb&rg  v.  Manhattan  L,  Ins.  Co.  314 

When  rights  in  policy  of,  acquired  by  estoppel  pass  by  assignment. 
See  Assignment,  2. 

Change  of  beneficiary  in  benefit  association  effected  only  by  strict  com- 
plinnce  with  by-law  -when  request  and  payment  of  fee  to  collector 
insufficient  to  change  beneficiary  —  when  letters  requesting  change  of 
beneficiary  and  inclosing  fee  mailed  before,  but  received  a^r  death  of 
member  are  insufficient  —  when  bequest  of  death  benefit  does  not  change 
beneficiary. 

See  Benefit  Associations,  1-6. 

INTEBSTATE  COMMERCE. 

Public  Health  Law  relating  to  adulteration  of  food  not  violative  of 
Federal  Constitution. 

S.  e  Constitutional  Law,  6. 

Cab  service  maintained  and  operated  wholly  within  city  of  New  York 
by  foreign  railroad  corporation  not  a  part  of  its  interstate  commerce. 

See  Tax,  3. 

JUDGMENT. 

1.  Res  Judicata —  Trust.  A  statement  in  an  interlocutory  judgment 
rendered  in  a  partition  suit,  that  a  certain  beneficiary  under  a  testamentary 
trust  is  entitled  to  a  specified  portion  of  the  proceeds  of  sale,  is  not 
binding  upon  the  other  beneficiaries  where  their  rights  as  between 
themselves  were  not  drawn  in  issue,  and  the  final  judgment  merely 
determined  that  one-half  of  the  proceeds  of  sale  should  be  paid  to  the 
executrices  under  the  will  for  the  purposes  of  the  trust  created  by  it. 
Rudd  V.  Cornell.  114 

2.  Evidence  —  Burden  of  Proof — Estoppel.  One  who  sets  up  a  judg- 
ment as  an  estoppel  has  the  burden  of  proof  to  show  that  the  ques- 
tions in  issue  in  the  pending  suit  were  litigated  and  determined  in  the 
action  in  which  the  judgment  was  rendered.  Id, 

3.  Cohstructimi  of  the  Term  *'  Remainder  in  Fee."  A  statement  in  the 
referee's  report  and  in  the  interlocutory  judgment  rendered  in  a  parti- 
tion suit,  that  a  designated  beneficiary  under  a  testamentary  trust  is 
entitled  to  ''a  remainder  in  fee"  in  a  specified  part  of  the  premises 
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sought  to  be  partitionecl,  does  not  import  a  fee  sim])le  absolute  or  effect 
any  cliunge  or  enlargement  of  the  beneficiary's  interest  or  estate  beyond 
that  given  by  the  will.  Id. 

4.  Effect  of  Judgment  in  Action  of  Accounting.  A  judgment  rendered 
in  an  action  for  an  accounting  whereby  it  was  decreed  that  a  desig- 
nated beneficiary  under  a  testamentary  trust  was  entitled  to  a  specified 
sliare  of  the  accrued  income  in  the  hands  of  the  trustees  is  not  con- 
clusive in  a  later  action  to  determine  the  disposition  of  income  accruing 
subsequently  to  the  death  of  the  beneficiarv  whose  share  is  claimed  under 
the  terms  of  the  will  creating  the  trust  by  her  next  of  kin  and  heir  at  law. 

Id. 

Dismissing  complaint  —  presumption  of  finding. 

See  Appeal,  2. 

Absolute  directed  by  Court  of  Appeals  —  character  of  judgment  rests 
in  discretion  of  Supreme  Court. 

See  Appeal,  5. 

JXJBISBICnON. 

Claims  to  fund  awarded  as  damages  for  street  extension. 

See  Equity,  3. 

KINQS  COUNTY. 

Foreclosure  sale  in,  by  referee  instead  of  sheriff  does  not  affect  the 
title. 

See  Constitutional  Law,  5. 

LEASE. 

Acts  of  Assignee  Constituting  an  Election  to  Exercise  Option  for 
Extension  —  llis  Liability  for  Rent  of  Extended  Term.  The  assignee 
of  a  lease  which  provided  for  a  fixed  term  with  the  privilege  of  extend- 
ing it  by  giving  written  notice  to  the  lessor,  who  enters  into  posses- 
sion of  the  demised  premises  and  continues  therein  after  the  term  has 
expired  without  any  claim  of  right  so  to  do,  except  as  authorized  by 
the  lease,  and  who  i)ay8  the  rent  thereafter  as  it  becomes  due,  impliedly 
elects  to  exercise  the  option  for  an  extension  of  the  term,  although  no 
express  notice  of  snch  election  is  given,  and  the  lessor  by  receiving  the 
rent  impliedly  waives  the  requirement  of  a  written  notice  and  consents  to 
sucli  occupancy;  the  assignee,  therefore,  continues  liable  for  the  rent  for 
the  unexpired  portion  of  the  extended  term,  although  before  its  expiration 
he  assigns  the  lease  and  abandons  the  premises.  Probst  v.  Hocfiester  Steam 
Laundry  Co.  584 

LEGACIEa 

To  missionary  societies  and  Christian  associations  not  exempt  from 
transfer  tax. 

See  Tax,  2. 


lielatlng  to  manufactured  article. 
See  Equity,  1. 

LIFE  INSURANCE. 

Estoppel  —  when  rights  acquired  by,  pass  by  assignment. 

See  Assignment,  2. 

Change  of  beneficiary. 
See  Benefit  Associations,  1-5. 
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MAGISTRATES. 

Provision  for  elective  system  as  to,  in  one  portion  of  city  of  New 
York  and  appointive  system  in  the  other,  invahd  —  election  by  congres 
sional  districts  invalid  —  when  limitation  in  certificate  of  appointtnent 
may  be  regarded  as  surplusage  and  appointment  regarded  as  for  a  full 
term. 

See  Oppickrs. 

MANDAMUS. 

Unliquidated  and  Disputed  Claim  against  Municipal  Corporation  Can- 
not be  Enforced  by  Peremptory  Writ.  An  unliquidated  and  disputed 
claim  a^inst  a  municipal  corporation  cannot  be  enforced  by  a  peremp- 
tory writ  of  mandamus;  and  where  the  assignee  of  a  contractor,  who 
had  been  fully  paid  for  work,  done  under  a  contract  for  a  municipal 
corporation,  applies  for  a  peremptory  writ  of  mandamus  to  enforce 
the  payment  of  a  claim  for  extra  work,  and  the  application  is  opposed 
by  affidavits  denying  many  of  the  material  allegations  of  the  moving 
papers  and  asserting  that  all  the  work  for  which  payment  was  claimed 
was  fairly  included  within  the  contract  and  had  been  fully  paid  for, 
andthecfaim  has  never  been  adjudged  valid  in  any  judicial  proceed- 
ing, or  audited,  allowed  or  liquidated  by  any  competent  authority  so  as 
to  create  an  obligation  which  could  be  enfoiced  by  a  peremptory  writ  of 
mandamus,  an  order  granting  such  writ  must  be  reversed,  and  the  question 
whether  the  relator  should  be  allowed  an  alternative  writ  of  mandamus, 
under  which  the  disputed  question  of  fact  can  be  settled,  or  whether  he 
should  be  remanded  to  an  action  for  that  purpose,  must  be  left  to  the  sound 
discretion  of  the  trial  court.     People  ex  ret.  body  v.  Goler,  373 

MABBIAQE. 

Not  such  a  part  performance  of  oral  ante-nuptial  agreement  as  will 
avoid  Statute  of  Frauds. 

See  Contract,  6. 

MASTER  AND  SERVANT. 

Liability  of  Master  for  Illegal  Arrest  Caused  by  his  Servant.  While  a 
master  is  liable  in  compensatory  damages  for  an  illegal  arrest  caused  by 
his  servant,  if  his  manner  of  conducting  business  justified  the  jury  in 
believing  that  the  servant  in  causing  such  arrest  was  acting  within  the 
scope  of  his  employment  and  discharging  the  ordinary^  duties  imposed 
upon  him,  he  caiuiot  be  held  liable  for  punitive  or  vindictive  damages  by 
reason  of  wanton,  oppressive  or  malicious  acts  of  the  servant,  unless 
there  is  proof  to  implicate  him  and  make  him  piirticeps  criminis  of  his 
servant's  acts;  and  in  an  action  brotight  against  a  master  for  an  illegal 
arrest  caused  by  his  servant,  it  is  reversible  error  for  the  trial  court,  after 
instructing  the  jury  as  to  the  law  of  compensatory  damages,  to  instruct 
them  that  tliey  had  also  the  power,  if  ihey  thought  proper,  to  award  puni- 
tive or  vindictive  damages  in  addition  to  the  amount  fixed  by  them 
for  compensatory  damages,  without  fuither  instructing  them  that  such 
damages  should  not  be  awarded  unless  there  was  proof  showing  that  the 
acts  of  the  servant  were  wanton,  oppressive  or  malicious  and  that  the 
master  was  implicated  with  the  servant  therein,  or  had  either  expressly 
or  impliedly  authorized  or  ratified  them.     Orawn  v.  Bloomingdale.        439 

When  question  who  was  master  of  servant  whose  negligence  caused  an 
injury,  should  be  submitted  to  the  jury. 

Hee  Trial,  5. 

MEBCANTILE  AQENCIES. 

False  statements  made  thereto  for  purpose  of  obtaining  credit  —  party 
injured  thereby  may  maintain  action  for  fraud  against  person  who  made 
the  statements. 

See  Fraud. 
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MILEAGE  BOOK  ACT. 

Constitutional  as  to  corporation  reorganized  and  incorporated  subse- 
quent to  its  enactment. 

See  Railroads,  1. 

MORTGAGE. 

Debtor  and  Creditor  —  Mortgage  Given  by  Bebtof^  Wife  to  Secure  Mb 
Precedent  Debt —  Wlien  and  to  What  Extent  Testamentary  CwnceUoUion  of 
Debt  Releases  Mortgage.  An  obligation  to  return  sto(!k  borrowed  and 
pledged  as  collateral  or  to  pay  its  value  if  not  returned  is  a  debt;  a  loan 
of  money  by  the  lender  of  the  stock  to  enable  his  debtor  to  redeem  and 
return  it,  which  he  does,  does  not  extinguish  the  debt  but  continues  it  in 
another  form;  by  giving  a  mortgage  upon  her  property  to  secure  the 
money  so  advanced,  the  sole  consideration  of  which  to  the  knowledge  of 
the  creditor  is  her  husband's  precedent  debt,  the  debtor's  wife,  although 
in  form  the  principal  debtor,  becomes  responsible  therefor  as  his  surety 
onfy;  in  the  absence  of  evidence  that  the  mortgage  was  taken  in  pay- 
ment of  the  debt,  the  presumption  is  that  it  was  not. so  taken  and  that  the 
debt  continued  to  exist,  so  that  its  subsequent  testamentary  cancellation 
by  the  creditor  releases  the  surety  and  the  mortgage  ceases  to  be  opera- 
tive except  so  far  as  necessary  to  enforce  it  to  meet  any  deficiency  of 
assets  for  the  payment  of  debts.    Dibble  v.  Richardson.  131 

Foreclosure  sale  in  Kings  county  by  referee  instead  of  sheriff  does  not 
affect  the  title. 

See  Constitutional  Law,  5. 

MOUNT  VEBNON  (CITY  OF). 

Liability  for  damages  for  illegal  alteration  of  established  grade  of 
street  —  benefits. 

See  Streets,  1,  2. 

MUKICIPAL  COBPOBATIONS. 

President  of  common  council  of  city  of  second  class  cannot  vote  for 
designation  of  official  newspaper. 

See  Cities. 

Unliquidated  and  disputed  claims  against  city  cannot  be  enforced  by 
peremptory  writ  of  mandamus. 

See  Mandamus. 

Officer's  illegal  oflScial  act — action  to  restrain  —  parties  to  action  to 
restrain  illegal  act  of  municipal  officer. 

See  New  York  (City  op),  4,  5. 

Liability  for  damages  for  illegal  alteration  of  established  grade  of  street 
—  benefits. 

See  Streets,  1,  2. 

Acceptance  by,  of  conveyance  of  real  property. 
See  Vendor  and  Purchaser. 

KEGLIGEKCE. 

1.  Personal  Ij^ury  —  Proximate  Cause.  The  doctrine  that  a  remote 
negligent  act  of  the  injured  party  does  not  bar  a  recovery  for  the 
injury  is  not  applicable  when  one  drives  upon  the  track  in  front  of  an 
electric  car  approaching  at  a  rate  of  from  six  to  nine  miles  an  hour  and 
is  fatally  injured  in  the  resulting  collision,  where  the  motorman  did  not 
act  willfully  or  carelessly,  although  the  wagon  was  carried  some  dis- 
tance along  the  track  before  it  was  overturned  and  the  injuries  inflicted, 
since  the  act  of  the  driver  and  the  conduct  of  the  motorman  were  sub- 
stantially concurrent  so  that  the  conduct  of  the  injured  party  in  driving 
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upon  the  track  cannot  be  separated  from  the  injury  itself.    Bider  t.  Sftra- 
cuse  R.  r.  Ry.  Co.  •  139 

2.  Same,  In  determining  whether  the  cause  of  an  accident  is  proxi- 
mate or  remote,  the  same  test  must  be  applied  to  the  conduct  of  both 
parties.  Id. 

3.  Same.  The  act  of  a  driver  who  negligently  goes  upon  the  track  in 
full  view  of  a  rapidly  approaching  car  is  at  least  one  of  the  proximate 
causes  of  a  resulting  collision,  and  the  accident  maj  be  properly 
attributed  to  it  and  a  recovery  defeated,  although  the  vehicle  was  carried 
some  distance  along  the  track  before  it  was  overturned  and  the  injuries 
iDflicted.  Id. 

4.  Electric  Railway —  When  RtUe  as  to  Willful  Injury  not  AppUcable, 
The  rule  that  a  railroad  company  may  not  run  a  train  into  a  person, 
though  he  is  on  the  track  through  his  own  negligence,  is  not  applicable 
where  a  driver  attempts  to  cross  the  track  diagonally  when  an  approach- 
ing electric  car  is  so  near  as  to  render  the  attempt  dangerous.  Id. 

6.  Contributory  Negligence — l^espoMer  upon  Private  Park,  who  Has  Knowl- 
edge tliat  FHre  Arms  Are  Used  to  Ward  off  Poac?iers,  Cannot  Recover  for 
Injuries  Received,  while  Poaching  upon  Such  Private  Park,  from  ShotNegli- 
gently  Fired  by  Night  Watchman,  A  trespasser  upon  a  fish  preserve  and 
private  park,  established  and  posted  as  prescribed  by  statute,  who  had 
knowleage  that  a  night  watchman  employed  to  protect  the  fish  from 
poachers  was  in  the  habit  of  discharging  fire  arms  into  the  air  in  order  to 
frighten  off  poaclicrs,  cannot  recover  for  injuries  received  from  a  bullet 
fired  from  a  rifle  by  the  watchman,  upon  a  dark  night,  in  the  direction 
of  a  noise  made  by  such  trespasser  and  some  companions  in  going  through 
the  woods  while  fishing  and  trespassing  upon  the  park,  and  in  an  action 
brought  by  him  against  its  owner  and  the  watchman  to  recover  for  the 
injuries,  it  is  reversible  error  for  the  trial  court  to  refuse  to  charge,  when 
requested  by  defendants,  "  that  if  the  plaintiff  knew  that  the  watchman  on 
the  lake  was  in  the  habit  of  discharging  a  gun,  and  went  there  after  receiv- 
ing such  information,  he  cannot  recover,  even  if  the  defendants  or  either  of 
them  were  negligent,  and  that  if  the  plaintiff  knew  or  had  heard  that  the 
lake  was  generally  protected  by  a  watchman  who  had  and  discharged  a  gun. 
there  could  be  no  recovery;"  since  such  request  embodies  the  general 
rule  that  where  the  negligence  or  misconduct  of  the  injured  party  is  a 
contributing  cause  of  the  mjury  he  cannot  recover,  even  though  negligence 
could  be  imputed  to  the  defendants.     Magar  v.  Hammond,  377 

In  examination  of  vouchera  returned  by  bank  —  depositor's  liability  — 
when  bank  relieved  from  payment  —  responsibility  of  depositor  for 
negligence  of  clerk  —  contributory  negligence  of  bank. 

See  Banks,  8.  5-7. 

Whether  highway  commissioner  was  guilty  of,  in  manner  of  guarding 
opening  in  highway,  when  a  question  of  fact  for  jury. 

See  Highways. 

Maintenance  of  leader  from  building  discharging  water  upon  sidewalk 
whereby  ice  is  formed  thereon. 

See  Streets,  8. 

Action  for  —  erroneous  charge. 
See  Trial,  3. 

Of  driver  of  truck  —  liability  for  injuries  caused  thereby. 
See  Trial,  5, 
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NEWSPAPEBS. 

Presi(lent  of  common  council  of  city  of  second  class  cannot  vote  for 
designation  of  official  newspaper. 

See  Cities. 

Seditious  publication  — adoption  by  publisher  —  publication  of  article 
advocating  revolution  and  murder  endangers  the  public  peace  and  is  not 
protected  by  constitutional  guaranty  of  freedom  of  speech  or  of  the  press. 

See  Crimes,  1-4. 

Published  where  first  issued. 
See  Villages,  2. 

NEW  YORK  (CITY  OF). 

1.  Subway  Improvement  —  Obstruction  of  Tlwroughfare.  The  erection  in 
the  paved  thoroughfare,  or  plaza,  in  front  of  the  Everett  House,  and 
between  it  and  Union  Square  in  the  city  of  New  York,  and  outside  of 
the  line  of  the  subway,  and  partly  in  said  square,  of  buildings  and  struc- 
tures, inclosing  about  two-thirds  of  the  thoroughfare  for  the  storage 
of  tools  and  machinery  used  in  the  construction  of  a  section  of  the  sub- 
way requiring  three  or  more  years  to  complete,  and  for  the  generation 
of  compressed  air  power  for  use  alon^  the  whole  line  of  work  on  the 
section,  thereby  causing  serious  loss  and  damage  to  the  proprietor  of  the 
hotel,  is  not  authorized  by  the  terms  of  the  Rapid  Transit  Acts  (L.  1892, 
ch.  556,  §  5;  L.  1896,  ch.  729,  §  89).     Bates  v.  UoUyrook.  460 

2.  Appropriation  not  a  Temporary  Privilege  —  Permanent  Structures. 
Such  buildings  and  structures,  although  not  permanent  in  a  general 
sense,  are  so  in  a  special  sense  with  reference  to  the  completion  of 
the  work,  and  their  maintenance  is  not  the  enjoyment  of  temporary 
privileges  within  the  meaning  of  section  5  of  chapter  556  of  the  Laws  of 
1892,  prohibiting  the  use  or  occupancy  of  streets  except  such  as  may  have 
been  designated  for  the  route  or  routes  of  a  railway  or  except  such 
temporary  privileges  as  the  proper  authorities  may  grant  to  facilitate 
construction.  Id. 

8.  Nuisance  —  Damages,  The  erection  and  maintenance  by  sub-con- 
tractors of  such  structures,  which  cause  serious  loss  and  damage  to  a  hotel 
proprietor  and  which  structures  could  ns  well  be  located  in  sparsely  set- 
tled districts  near  the  river  front  or  subdivided  into  a  number  of  small 
plants  along  the  line  of  the  work,  is  not  necessary  for  the  reasonable 
prosecution  of  the  work  and  constitutes  a  nuisance  entitling  such  pro- 
prietor to  adequate  compensation  in  damages  or  to  an  injunction  restrain- 
ing its  continuance.  Id. 

4.  Officer^ s  Illegal  Official  Act  —  Action  to  Bestfain,  The  collection  of 
rent  by  the  comptroller  of  the  city  of  New  York  for  marsh  lands  of  a 
defunct  town  to  whose  rights  the  city  has  succeeded,  and  leases  of  which  are 
invalid  and  illegal  for  collusion  of  former  officers  of  the  town,  is  an  illegal 
official  act  on  his  part,  to  restrain  which  and  prevent  interference  with  the 
premises  by  the  lessees  an  action  may  be  maintained  by  a  qualified  tax- 
payer under  chapter  301  of  the  Laws  of  1892,  providing  for  the  main- 
tenance, by  any  person  or  persons  whose  assessments  amount  to  a  desig- 
nated sum,  of  actions  against  the  officers  of  any  municipality  who  are 
acting  or  who  have  acted  for  it,  to  prevent  illegal  action  by  them.  Wenk 
V.  City  of  New  Y&rk.  607 

5.  Parties  to  Action  to  Restrain  Illegal  Aci  of  Municipal  Officer  under 
L.  1892,  Ch.  801.  The  proper  parties  defendant  in  such  action  are  the 
comptroller  as  the  acting  fiscal  official  of  the  city,  the  lessees  and  their 
successors  in  interest,  and  the  city  of  New  York,  which  has  the  right 
to  be  heard  upon  the  question  whether  the  leases  shall  be  set  aside,  but 
the  (officers  of  the  former  town  whose  acts  arc  sought  to  be  impugned 
are  neither  necessary  nor  proper  parties,  and  a  resident  taxpayer  pf  th^ 
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rity  of  New  York  who  is  assessed  the  amount  required  by  the  statute 
may  maintain  such  action,  although  he  lives  in  a  borough  of  the  city  other 
than  that  embracing  the  lands  described  in  the  leases.  Id. 

Indebtedness  of  Kins^  county  —  special  city  law — affixing  salaries  to 
county  offices  in  lieu  oifees. 

See  Constitutional  Law,  1,  2. 

Law  conferring  pensions  upon  teachers  who  retired  before  establish- 
ment of  pension  system  unconstitutional. 

See  Constitutional  Law,  4. 

Municipal  contract  —  performance — waiver — sufficiency  of  demand 
upon  secretary  of  board  of  park  commissioners  —  when  certificate  as  to 
extra  work  unnecessary. 

See  Contract,  1-5. 

Unliquidated  and  disputed  claim  against,  cannot  be  enforced  by  per- 
emptory writ  of  mandamus. 

See  Mandamus. 

Provision  for  elective  system  fis  to  city  magistrates  in  one  portion  of, 
and  appointive  system  in  the  other,  invalid  —  election  by  congressional 
districts  invalid  —  when  limitation  in  certificate  of  appointment  may  be 
regarded  as  surplusage  and  appointment  regarded  as  for  a  full  term. 

See  Oppickrs,  1,  2. 

NEXT  OF  KIN. 

When  term  includes  neither  widow  nor  husband  of  decedent. 

See  Will,  2. 

NOTICE. 

Of  intention  to  hold  director  of  corporation  personally  liable  for  its 
debts,  owing  to  failure  to  file  annual  report. 

See  Corporations,  1,  2. 

Hearing  of  objections  to  public  improvements  —  notice  of  sale — news- 
paper is  published  where  first  issued  —  meeting  of  trustees  —  notice  to 
members. 

See  Villages,  1-4. 

NUISANCE. 

Fhll  of  Ice  from  Pramework  of  Tower,  Where  ice  produced  from  the 
precipitation  of  spray  and  mist  from  a  large  cataract,  in  the  vicinity, 
accumulates  during  cold  weather  in  winter  upon  the  open  framework  of 
a  high  tower  erect^  on  a  building,  and  whenever  a  thaw  occurs  large 
quantities  thereof  fall  upon  the  roof  of  an  adjacent  building  with  velocity 
sufficient  to  endanger  human  life  and  injure  the  building  and  its  con- 
tents, the  construction  and  maintenance  of  such  tower,  although  it  is 
several  feet  within  the  limits  of  the  lot  upon  which  it  is  situated  and  is  a 
safe,  substantial  and  suitable  structure  for  the  purpose  for  which  it  was 
erecten,  constitutes  a  private  nuisance,  and  the  owners  of  the  adjacent 
building  are  entitled  to  a  perpetual  injunction  restraininff  the  owners  of 
the  tower  from  so  maintaining  it  that  ice  can  form  thereon  and  fall 
upon  the  adjacent  building  and  premises,  since  the  owner  of  improved 
real  property  is  l>ouud  to  take  all  precautions  necessary  against  casting 
the  water  which  falls  upon  his  own  premises  upon  those  of  his  neighbor, 
and  it  is  immaterial  up<m  the  question  of  his  liability  that  the  water  is 
allowed  to  freeze  and  fall  in  the  form  of  ice  or  whether  the  ice  is  produced 
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from  the  fall  of  rain  or  from  the  spray  and  mist  of  a  cataract.    Davis  v. 
Niagnra  FaUtt  Tmcer  Co.  836 

Subway  improvement  —  obstruction  of  thoroughfare. 

See  New  York  (City  ok),  1-S. 

OFFICES. 

County  —  affixing  salaries  to,  in  lieu  of  fees. 

See  Constitutional  Law,  2. 

OFFICERS. 

1.  Constitutional  Law  —  Provision  for  Elective  System  as  to  City  Magis- 
trates in  One  Portion  of  City  of  New  York  and  Appointive  System  in  the 
Other  Invalid  —  Election  by  Congressional  Districts  Invalid.  Section  1892 
of  the  revised  charter  of  the  city  of  New  York  (L.  1901,  ch.  466)  amending 
the  original  charter,  which  provided  that  city  magistrates  should  be 
appointed  by  the  mayor  for  a  term  of  ten  years,  by  directing  that  those 
within  the  borough  of  Brooklyn  should  be  elected  instead  of  appointed 
for  a  term  of  six  years  to  commence  January  1, 1902*.  one  magistrate  to  be 
elected  in  each  congressional  district  of  the  borough  and  two  at  large, 
those  in  the  boroughs  of  Manhattan  and  the  Bronx  to  be  appointed  as 
before,  violates  in  two  particulars  section  17  of  article  6  of  the  Consti- 
tution providing  that  judicial  officers  in  cities  whose  election  or  appoint- 
ment is  not  otherwise  provided  for  shall  be  chosen  by  the  electors  of 
such  cities  or  appointed  by  some  local  authorities  thereof,  and  is  void: 
1.  The  legislature  has  power  to  adopt  but  one  method  of  selecting  such 
officers,  either  by  election  or  appointment.  It  cannot  direct  the  use  of  both 
methods  in  the  same  city  by  enacting  that  they  shall  be  elected  in  one 
portion  thereof  and  appointed  in  the  other.  2.  Such  officers  must  Ihs 
chosen,  not  by  the  electors  of  a  congressional  district  or  of  a  borough,  but 
by  all  of  the  "electoi*s  of  the  city.     People  v.  Dooley.  74 

2.  Wlien  Limitation  in  Certificate  of  Apj)ointment  May  Be  Eegarded 
as  Surplusage  and  Appointment  Regarded  as  1or  a  Pull  Term,  Where  it 
appears  that  after  the  expiration  of  the  terms  of  the  magistrates  in  the 
borough  of  Brooklyn  in  office  at  the  time  of  the  passage  of  the  amend- 
ment, the  mayor  was  compelled  by  mandamus  to  appoint  their  succes- 
sors, and  limited  their  terms  of  office  by  certificates  reciting  that  they 
were  appointed  *'  for  the  unexpired  portion  of  the  term  which  commenced 
May  1,  1901,  and  which  ended  December  81,  1901,"  it  must  be  held 
that  the  attempted  limitation  of  the  term  is  a  nullity  which  may  be 
treated  as  mere  surplusage  and  that  their  appointments  are  valid  for  a- 
full  term  of  ten  years.  Id, 

Power  of  governor  to  remove  sheriff  from  office  is  absolute. 

See  Constitutional  Law,  7. 
Illegal  official  act  —  action  to  restrain  —  parties. 

See  New  York  (City  op),  4,  5. 

OWNERSHIP. . 

When  not  changed  by  pooling  arrangement. 

See  Insurance,  3. 

PARTIES. 

To  action  to  restrain  illegal  act  of  municipal  officer. 

See  New  York  (City  of),  5. 

PARTITION. 

When  complaint  in,  alleges  that  a  decedent  from  whom  parties  claim 
title  died  intestate,  defendant  may  prove  will  of  decedent  under  general 
denial. 

See  Trial,  1. 
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PAYMENT. 

Of  mised  checks  before  account  balaoccd  —  when  bank  relieved  from 
payment  after  account  is  balanced. 

See  Banks,  4,  5. 

PEDIQBEE. 

Evidence  of. 

See  Evidence,  2. 

PENAL  CODE. 

§  675  —  Publimtioii  of  Article  Advocating  Revolution  and  Murder  Endan- 
gers tlie  Public  Peace,  Tlie  publication  of  an  article  which  instigates 
revolution  and  murder;  which  suggests  the  persons  to  be  murdered 
through  the  positions  occupied  and  the  duties  performed  by  them;  which 
advises  all  to  discharge  their  duty  to  the  human  race  by  murdering  those 
wlio  enforce  the  law;  which  denounces  those  who  spare  the  ministers  of 
public  justice  as  guilty  of  a  crime  against  humanity,  and  which  names 
poison  and  dynamite  as  the  agencies  to  be  used  to  murder  and  destroy, 
necessarily  endangers  the  public  peace,  and  its  publisher  is  guilty  of  a 
misdemeanor  under  section  675  of  the  Penal  Code,  providing  tfisit  "  a  per- 
son who  willfully  and  wrongfully  commits  any  act  which  seriously 
*  *  *  endangers  the  public  peace  *  *  ♦  for  which  no  other  pun- 
ishment is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misdemeanor." 
People  \.  Most.  428 

PENSIONS. 

Law  conferring,  upon  teachei's  who  retired  before  establishment  of  pen- 
sion system,  unconstitutional. 

St'c  CoNSTi  rUTiONAL  Law,  4. 

PEBFOBMANOE. 

Of  rontraet  for  street  pa\ing. 

See  Contract,  2. 

PEBSONAL  BIGHTS. 

Seditious  publications  not  protected  by  constitutional  guaranty  of  free- 
dom of  speech  or  of  the  press. 

Se^  Crimes,  4. 

Right  of  privacy  not  enforceable  by  injunction  — when  injunction  to 
restrain  the  use  of  lithographed  likeness  of  phiintiff  will  be  denied. 

See  E^iUiTY,  5,  6. 

PHOTOOBAPHS. 

When  injunction  to  restrain  use  of  lithographed  copies  of  photgraph  of 
plaintiff  will  be  denied. 

See  Equity,  6. 

PLEADING. 

1.  Failure  to  Affirmatively  Allege  Compliance  tnth  Statute — Order  <f 
Arrest.  Upon  an  application  by  a  foreign  corporation  doing  business  in 
this  statr  for  an  order  of  arrest  the  moving  papers  need  not  show  affirni- 
ativ(^]y.  for  the  purpose  of  the  order  of  arre.<?t.  that  the  corporation  has 
complied  with  the  provisions  of  section  181  of  chapter  908  of  the  Laws 
of  1896  imposing  certain  restrictions  upon  its  right  to  do  business  in  this 
state  The  objection  of  non-compliance  with  the  statute,  if  available  at 
all,  should  be  raised  by  demurrer  or  by  answer  as  the  case  demands,  and  if 
raised  by  neither  is  deemed  to  have  been  waived.      Parmele  Co.  v.  Hcta*, 

579 

2.  Demurrer.  A  demurrer  to  a  complaint  on  the  ground  that  it  does 
not  state  facts  sufllcient  to  con.stitutc  a  cause  of  action  will  not  be  sustained 
where  the  facts  directly  alleged  and  those  which,  by  fair  and  reasonable 
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intendment,  may  be  implied  from  the  direct  allegations,  show  a  cause  of 
action.     Wenk  v.  City  of  New  Tark.  607 

Action  on  contract  —  effect  of  allegation  of  negligence. 
See  Banks,  8. 

When  complaint  alleges  that  a  dcce<lcnt  from  whom  parties  claim  title 
died  intestate,  defendant  may  prove  will  of  decedent  under  general  denial. 

See  Trial,  1. 

POACHING. 

When  trespasser  upon  private  park  cannot  recover  for  injuries  received 
from  shot  negligently  fired  by  night  watchman. 

See  Neoligencb,  5. 

POUCT. 

Of  insurance  —  resolution  of  doubt  against  insurer  —  subject-matter  of 
insurance. 

See  Insurance,  1,  2. 

PBEFEBENCE. 

When  claim  created  against  estate  after  assignment  should  be  paid  in 
full. 

See  Assignment. 


'  Freedom  of  —  seditious  publications  not  protected  by  constitutional 

guaranty  of. 

See  Crimes,  4. 

PRINCIPAL  AND  AGENT. 

1.  Relation  Between  Factor  and  Principal  is  Fidueiary.  The  relation 
between  a  commission  agent  or  factor  for  the  sale  of  goods  and  his 
principal  is  fiduciary,  and  in  the  absence  of  an  express  agreement  or  one 
implicKl  from  the  course  of  business  or  dealing  between  the  parties,  giving 
to  the  former  the  right  to  appropriate  to  his  own  use  the  proceeds  of 
sale,  they  belong  to  the  principal,  subject  only  to  the  lien  of  the  agent 
for  commissions  and  other  advances  and  charges,  and  the  principal  may 
follow  and  reclaim  them  so  long  as  their  identity  is  not  lost,  subject  to  the 
rights  of  a  bona  fide  purchaser  K>r  value.    Britton  v.  Ferrin.  235 

2,  Wlien  Refusal  to  Pay  Over  P'oceeds  of  Sales  Constitutes  Conversion  — 
When  PrindpaVs  Debt  to  Third  Person  Cannot  Be  Counterclaiined  in 
Afition  Therefor.  Where,  under  such  circumstance,  factors  upon  a  season- 
able demand  refuse  to  surrender  such  proceeds,  they  will  not  be  permitted 
in  an  action  by  the  principal,  to  defeat  or  diminish  a  recovery  therefor  by 
purchasing  the  claim  of  a  third  person  against  him  and  interposing  it  as  a 
counterclium,  for  two  reasons:  1.  The  action  is  under  secrtion  649  of  the 
Code  of  Civil  Procedure  one  of  tort,  and  secures  to  the  plaintiff  the  same 
rights  and  remedies  that  exist  as  to  other  wrongs  of  a  similar  character. 
2.  The  attempt  to  enforce  such  counterclaim  is  an  effort  to  deal  with  the 
funds  of  the  principal  for  their  own  benefit,  and  therebv  defendants 
assume  a  position  incompatible  with  their  duties,  adverse  and  antagonistic 
to  his  rights,  and  which  are  in  direct  conflict  with  his  interest.  Id, 

When  former  agent  may  for  a  nominal  consideration  take  an  assign- 
ment of  obligation  of  principal. 

See  Assignment,  2. 

PBTVACT. 

Right  of,  not  enforceable  by  injunction. 

See  EijuiTY,  5,  6. 
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PBOMISK 

To  pay  calls  ou  stock,  when  implied. 

See  Corporations,  7. 

PROXIMATE  CAUSE. 

Personal  injury. 

See  Negligence,  1-4. 

PUBLICATION. 

Seditious  —  when  endangers  the  public  peace  —  when  not  prottjctedby 
constitutional  guaranty  of  freedom  of  speech  or  of  the  presa 

See  Crimes,  1-4. 

Of  notice  of  sale. 
See  ViTiLAGES,  2. 

PUBLIC  HEALTH  LAW. 

Relating  to  adulLemtion  of  food  not  in  conflict  with  act  of  Congrgss  on 
same  subject,  nor  is  it  violative  of  interstate  commerce  clause  of  Federal 
Constitution. 

See  CoNBTiTTJTiONAL  Law,  6. 

BAILBOADS. 

1.  Mileage  Book  Act —  Constitutional  as  to.  Corporation  Reorganized  and 
Tncorjxyrated  Subsequent  to  its  Enactment.  The  Mileage  Book  Act  (L. 
1805,  ch.  1027)  is  constitutional  as  to  a  railroad  corporation  thereafter 
reorganized  and  incorporated  under  the  Stock  Corporation  Law  (L.  1892, 
ch.  (588)  providing  for  the  reorganization  of  corporations  upon  the  sale 
of  corporate  property  and  franchises,  although  the  corporation  suc- 
ceeded to  the  rights  of  the  old  company,  one  of  which  was  the  right 
to  charge  a  specified  fare,  since  under  section  8  of  that  law  it  became 
a  new  corporation  and  acquired  the  rights  of  its  predecessor  "subject  to 
all  the  provisions,  duties  and  liabilities  imposed  by  law  on  such  corpo- 
rations."   Minor  v.  Brie  R.  R.  Co.  566 

2.  Intersection  of  Electric  Street  Railroad  with  Steam  Railroad —  Court 
May  Appoint  Commissioners  to  Determine  Place  and  Manner  of  Intersection 
binder  Section  12  of  the  Railroad  Law.  The  provisions  of  section  12  of 
the  Railroad  Law  (L.  1890,  ch.  565.  as  amd.  by  L.  1892,  ch.  676).  pro- 
viding that  **  Every  railroad  corporation,  whose  road  is  or  shall  be  inter- 
sected by  any  new  railroad,  shall  unite  with  the  corporation  owning  such 
new  railroad  in  forming  the  necessary  intersections  and  connections,  and 
grant  the  requisite  facilities  therefor,"  and  that  if  the  companies  cannot 
agree  upon  the  compensation  to  be  made  therefor  or  upon  the  details 
of  the  point  or  manner  of  such  intersection  and  connection,  the  same 
shall  be  determined  by  a  commission  to  be  appointed  by  the  court  as  pro  • 
vided  in  the  Condemnation  Law,  apply  to  and  include  the  intersection  and 
connection  of  a  street  railroad  operated  by  electricity  with  a  railroad 
operated  by  steam;  since  the  legislature  in  undertaking  a  revision  of  the 
I^tlroad  Law  (L.  1890.  ch.  565)  attempted  so  far  as  possible  to  establish 
a  complete  system  under  which  all  kinds  of  railroads  could  be  operated 
and  the  public  interests  subserved,  and  an  examination  of  the  statute 
shows  that  all  of  its  provisions  relating  to  the  intersection  and  connection 
of  railroads  and  the  interchange  of  the  business  of  transporting  passengers 
and  freight  by  connecting  and  intersecting  railroads,  expressly  refer  to 
and  include  **  every  railroad  corporation "  incorporated  under  the  pro- 
visions of  section  2  of  the  statute,  among  which  are  provisions  relating 
to  the  incorporation  of  street  surface  railroads.  Master  of  Stillwater  db 
M.  St.  Ry.  Co.  V.  B.  <fc  Me.  R.  R,  Co.  669 

When  rule  as  to  willful  injury  not  applicable. 
See  Nbgligence,  1-4. 
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Cab  service  maiatained  and  operated  wholly  within  city  of  New  York 
by  foreign  raih'oad  corporation,  not  a  part  of  its  interstate  commerce. 

See  Tax,  3. 

Assessment  of,  for  purposes  of  taxation. 
See  Tax,  5. 

Bk/Ui  PBOPSBTT. 

Foreclosure  sale  in  Kings  county  by  referee  instead  of  sheriff  does  not 
affect  the  title. 

See  Constitutional  Law,  5. 

When  fall  of  ice  from  framework  of  tower  on  to  adjoining  property 
constitutes  a  nuisance. 

See  Nuisance. 

Maintenance  of  leader  from  building  discharging  water  upon  sidewalk 
whereby  ice  is  formed  thereon  —  liability  for  damages. 

See  Streets,  3. 

Acceptance  by  municipal  corporation  of  conveyance  of. 
See  Vendor  and  Purchaser. 

BJBCEIVEIta 

Appointment  of    receivers  of    foreign    corporation  —  continuance    of 
action  by  ancillary  receiver. 

See  Corporations,  4,  5. 

BEUGIOUS  ASSOCIATIONS. 

Missionary  societies  and  Christian  associations  not  within  exemption 
from  transfer  tax. 

See  Tax,  2. 

KEMAINDEBS. 

Vested  contingent  —  construction  —  possession. 

/Skd  Will,  3.  4. 

BEMEDIES. 

Election  of. 

See  Contract,  1. 

BJBS  ABJTJDICATA. 

When  statement  in  interlocutory  judgment  not  binding. 

See  Judgment,  1. 

SAIiE. 

Under  foreclosure  in  Kings  county  by  referee  instead  of  sheriff  does 
not  affect  the  title. 

See  Constitutional  Law,  5. 

Of  state  lands  for  taxes  assessed  thereon  before  state's  title  was  perfected, 
illegal. 

See  Title. 

Notice  of. 
See  Villages,  2. 

SAVINGS  BANK. 

Action  against,  to  recover  money  deposited  by  intestate. 

See  Evidence,  2. 
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1855,  Ch,  437.     See  par.  1,  this  title. 

1876,  Ch,  439.     See  par.  2,  this  title. 

1.  1880,  Ch,  ^\  —  Tax  —  SlaU  Laiids  May  Not  Be  Sold  und&r  Oneida 
Cowniy  Act  for  Non-payment  of  Taxes  Assessed  Thereon  Before  StaJte^s  Title 
Was  Perfected.  The  tretisurer  of  Oneida  county  is  not  authorized,  by 
chapter  91  of  the  Laws  of  1880,  to  sell  lands  belonging  to  the  state  for 
unpaid  taxes,  although  such  taxes  Tvere  assessed  and  IcviS  thereon  before 
the  lands  had  been  conveyed  to  the  state  by  the  comptroller  in  pursuance 
of  a  sale  thereof  made  under  chapter  427  of  the  Laws  of  1855,  for  the 
non-payment  of  taxes  previously  assessed  thereon;  and  where  state  lands 
have  been  so  sold  b}'  such  county  treasurer,  after  the  title  of  the  state 
under  the  comptroller's  sale  has  been  perfected,  the  sale  is  void,  and  the 
purchaser  thereat  obtains  no  title  to  the  lands;  and  in  an  action  brought 
by  him  to  recover  the  value  of  pulp  wood  cut  by  him  on  such  lands, 
which  was  seized  and  sold  by  an  agent  of  the  state,  the  state  is  not 
estopped  by  the  unauthorized  acts  of  the  county  treasurer  from  asserting 
and  proving  its  title  to  the  lands.     Wells  v.  Johnston.  324 

2.  1889,  Ch.  167  —  Comtitttitonal  Law  —  Vendor  and  Purchaser — Fore- 
closure Sale  in  Kings  County  by  Beferee  Instead  of  Sheriff  Does  not  Affect 
t?ie  Title.  Chapter  167  of  the  Laws  of  1889,  amending  chapter  439  of 
the  Laws  of  1876,  and  requiring  sales  of  real  estate  m  Kings  county 
under  judgment  or  decree  to  be  made  by  the  sheriff,  except  in  cases 
therein  specified,  does  not  conflict  with  article  6  of  the  Constitution,  pro- 
viding "That  there  shall  \ye  the  existing  Supreme  Court  with  general 
jurisdiction  in  law  and  equity,"  and  is  valid.  A  direction,  however,  made 
by  the  court  of  its  own  motion  in  a  iudgment  of  foreclosure  that  the  sale 
should  be  made  by  a  referee  instead  oi  the  sheriff,  while  a  violation  of 
the  statute,  constitutes  a  mere  irregularity  which  does  not  affect  the  title 
of  the  purchaser,  nor  does  it  entitle  him  to  be  relieved  from  his  purchase. 
Sprouts  V.  Dames.  277 

3.  1890,  Ch.  565  —  Railroad  Law  —  Intersection  of  Electric  Street  Rail- 
road with  Steam  Bailroad —  Court  May  Appoint  Commissioners  to  Deter- 
mine Place  and  Manner  of  Intersection.  The  provisions  of  section  12  of 
the  Railroad  Law  (L.  1890,  ch.  565,  as  amd.  by  L.  1892.  ch.  676),  providing 
that  •'  Everjr  railroad  corporation,  whose  road  is  or  shall  be  intersected  by 
any  new  railroad,  shall  unite  with  the  corporation  owning  such  new  rail- 
road in  forming  the  necessary  intersections  and  connections,  and  grant  the 
requisite  facilities  therefor,"  and  that  if  the  companies  cannot  agree  upon 
the  compensation  to  be  made  therefor  or  upon  the  details  of  the  point  or 
manner  of  such  intersection  and  connection,  the  same  shall  be  determined 
by  a  commission  to  be  appointed  by  the  court  as  provided  in  the  Con- 
demnation Law,  apply  to  and  incluae  the  intersection  and  connection  of  a 
street  railroad  operated  by  electricity  with  a  railroad  operated  by  steam; 
since  the  legislature  in  undertaking  a  revision  of  the  Kailroad  Law  (L. 
1890,  ch.  6<^)  attempted  so  far  as  possible  to  establish  a  complete  system 
under  which  all  kinds  of  railroads  could  be  operated  and  the  public 
interests  subserved,  and  an  examination  of  the  statute  shows  that  all  of 
its  provisions  relating  to  the  intersection  and  connection  of  railroads  and 
the  interchange  of  the  business  of  transporting  passengere  and  freight  by 
connecting  and  intersecting  railroads,  expressly  re^r  to  and  include 
*•  every  railroad  corporation"  incorporated  under  the  provisions  of  section 
2  of  the  statute,  among  which  are  provisions  relating  to  the  incorporation 
of  street  surface  railromls.  Matter  of  Stilhoater  db  M.  St.  By.  Co.  v.  B.  <ft 
Me.  R.  B.  Co.  589 

4.  1892,  Ch.  191 — ViUikges — Public  Improvements  —  Notice — Bearing 
of  Objections  —  Deed  Curing  Defect.  Notice  of  a  meeting  of  village 
trustees  to  bear  objections  to  a  proposed  street  improvement  is  not 
insufficient  because  specifying  the   '* usual"  place  of  meeting  of  the 
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board  instead  of  desigQating  accurately  the  particular  place  of  meeting, 
where  there  is  a  council  chamber  in  which  they  usually  meet,  since  it  is 
fair  to  assume  that  in  a  country  village  persons  interested  in  such  pro- 
ceedings could  not  be  misled  by  the  general  character  of  the  notice;  and, 
even  if  defective,  it  is  a  mere  irregularity  which  is  cured  by  the  delivery 
of  a  tax  deed  of  premises  assessed  for  the  improvement,  under  chapter 
191  of  the  Laws  of  1892,  relating  to  public  improvements  in  the  village 
of  Tonawanda,  and  providing  bv  section  7  that  the  deed  shall  be  conclu- 
sive evidence  that  the  proceedings  were  regular  and  valid.  Village  of 
Tonawanda  v.  Price,  415 

0.  1892,  Gh.  ^1— Municipal  Corporations— New  York  City— Officer's 
Illegal  (Jffldal  Act  —  Action  to  Bestrain.  The  collection  of  rent  by  the 
comptroller  of  the  city  of  New  York  for  marsh  lands  of  a  defunct  town 
to  whose  rie^hts  the  city  has  succeeded,  and  leases  of  which  are  invalid 
and  illegal  S)r  collusion  of  former  officers  of  the  town,  is  an  illegal  official 
act  on  his  part,  to  restrain  which  and  prevent  interference  with  the  prem- 
ises by  the  lessees  an  action  may  be  mfClntained  by  a  qualified  taxpayer 
under  chapter  801  of  the  Laws  of  1892,  providing  for  the  maintenance,  by 
any  person  or  persons  whose  assessments  amount  to  a  designated  sum,  of 
actions  against  the  officers  of  any  municipality  who  are  acting  or  who 
have  acted  for  it,  to  prevent  illegal  action  by  them.  Wenk  v.  City  of 
New  York.  607 

6.  Idem  —  Parties  to  Action  to  Bestrain  Illegal  Act  of  Municipal  Officer. 
The  proper  parties  defendant  in  such  action  are  the  comptroller  as  the 
acting  fiscal  official  of  the  city,  the  lessees  and  their  successors  in  interest, 
and  tlie  city  of  New  York,  which  has  the  right  to  be  heard  upon  the 
question  whether  the  leases  shall  be  set  aside,  but  the  officers  of  the  former 
town  whose  acts  are  sought  to  be  impugned  are  neither  necessary  nor 
proper  parties,  and  a  resident  taxpayer  of  the  city  of  New  York  who  is 
assessed  the  amount  required  by  the  statute  may  maintain  such  action, 
although  he  lives  in  a  borough  of  the  city  other  than  that  embracing  the 
lands  described  in  the  leases.  Id. 

7.  1892,  Ch.  556  —  Bapid  Transit  Act  —  New  York  City  —  Siibimy 
Improvement — Obstruction  of  I'horoughfare.  The  erection  in  the  paved 
thoroughfare,  or  plaza,  in  front  of  the  Everett  House,  and  between  it  and 
Union  Square  |n  the  city  of  New  York,  and  outside  of  the  line  of  the 
subway,  and  partly  in  said  square,  of  buildings  and  structures,  inclosing 
about  two- thirds  of  the  thoroughfare  for  the  storoge  of  tools  and  machin- 
ery used  in  the  construction  of  a  section  of  the  subway  requiring  three 
or  more  years  to  complete,  and  for  the  generation  of  compressed  air  power 
for  use  along  the  whole  line  of  worK  on  the  section,  thereby  causing 
serious  loss  and  damage  to  the  proprietor  of  the  hotel,  is  not  authorized 
by  the  terms  of  the  Rapid  Transit  Acts  (L.  1892,  ch.  556,  §  5;  L.  1896, 
ch.  729,  §  39).     Bates  v.  Ilolbrook.  460 

8.  Idem  —  Appropriation  not  a  Temporary  Privilege  —  Pei'manent  Stritc- 
tures.  Such  buildings  and  structures,  although  not  permanent  in  a  gen- 
eral sense,  are  so  in  a  special  sense  with  reference  to  the  completion  of 
the  work,  and  their  maintenance  is  not  the  enjoyment  of  temporary  privi- 
leges within  the  meaning  of  section  5  of  chapter  556  of  the  Ijaws  of  1892, 
prohibiting  the  use  or  occupancy  of  streets  except  such  as  may  have  been 
designated  for  the  route  or  routes  of  a  railway  or  except  such  temporary 
privileges  as  the  proper  authorities  may  grant  to  facilitate  construction. 

Id. 
1892,  C?i.  676.     See  par.  3,  this  title. 

9.  1892,  Ch.  686  —  County  Law  —  Supervisors — Potaer  to  Locate  Town- 
ship Boundaries.  The  ascertainment  and  location  by  the  board  of  super- 
visors of  a  disputed  boundary  line  between  two  towns  within  the  county, 
which  was  established  and  settled  by  an  early  statute  in  accordance  with 
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and  fts  laid  down  upon  ancient  designated  maps,  is  authorized  by  section 
36  of  the  County  Law  (L.  1892,  ch.  686),  providing  that  such  boards  may 
establish  and  define  boundary  lines  between  the  several  towns  of  a  county. 
Oovers  v.  Bd.  8upj8.  Westchester  Co.  408 

1892,  Ch.  688.     See  pars.  11  and  18,  this  title. 

10.  1898,  Ch.eQl—Pablic  Health  Law  —  Constitutional  Law  —  PuUie 
Health  Law  Belating  to  Adulterations  of  Ifbod  Not  in  Conflict  with  Act  of  Con- 
gress on  Same  Subject,  Nor  Is  It  Violative  of  Interstate  Commerce  Clause  of 
Federal  Constitution.  Section  41  of  the  Public  Health  Law  (L.  1893,  ch. 
661),  relating  to  adulterations  in  food  and  providing  that  an  article  shall 
be  deemed  to  be  adulterated,  **  6.  If  it  be  colored,  or  coated,  or  polished, 
or  powdered,  whereby  damage  is  concealed,  or  it  is  made  to  appear  better 
than  it  really  is,  or  of  greater  value,"  is  not  in  conflict  with  chapter  839 
of  the  United  States  Statutes  of  1890  relating  to  the  same  subject,  since 
that  act  contains  no  provision  authorizing  the  importation  of  articles 
which  are  adulterated  for  the  purpose  of  deceiving  and  defrauding  pur- 
chasers and  consumers;  nor  is  tt  violative  pf  ihe  interstate  commerce 
clause  of  the  Federal  Constitutfon  as  an  attempt  to  prohibit  the  sale  of 
goods  imported  into  the  state  of  New  York  in  original  packages,  since  the 
state  under  its  reserved  police  powers  has  the  right  to  inspect  them,  and, 
if  adulterated  for  the  purposes  of  fraud  and  deception,  it  may  exclude 
them  altogether.     Cros»man  v.  Lurman.  329 

11.  1893,  Ch.  701—  Transfer  Tax—  When  Qift  of  Remainder  of  Estate 
for  Charitable  Purposes  not  Subject  to  Transfer  Tax.  Where  a  clause  in  a 
will  gave  the  testator's  residuary  estate  to  trustees  therein  named  "  for  the 
purpose  of  founding,  erecting  and  maintaining  "  a  "  home  for  the  aged,"  such 
residuary  estate  to  remain  in  the  hands  of  the  trustees  until  the  termination  of 
two  lives  in  being,  the  estate,  although  actually  in  the  hands  of  the  trustees 
of  the  estate,  may  properly  be  considered  under  the  statute  regulating  gifts 
for  charitable  purposes  (L.  1893,  ch.  701)  as  if  it  were  in  the  possession  of  a 
corporation  or  association  already  formed  under  the  will,  or  as  in  the  con- 
trol of  the  Supreme  Court,  for  the  purpose  of  carrying  out  the  testator's 
charitable  scheme,  and  is,  therefore,  under  the  provisions  of  exemption  in 
the  Tax  Law  (L.  1896.  ch.  908,  §  4,  subd.  7)  in  force  at  the  time  of  testator's 
death  (July  21,  1896).  read  in  connection  with  the  provisions  of  chapter 
701  of  the  f^ws  of  1898,  exempt  from  the  transfer  tax  imposed  by  article 
X  of  the  Tax  Law,  as  the  "property  of  an  association  organized  exclu- 
sively for  *  *'  *  charitable  *  *  *  and  ♦  ♦  *  benevolent  pur- 
poses," and  the  .statute  (L.  1900,  ch.  382)  amending  the  Tax  Law  so  as  to 
make  the  gcnerol  exemptions  provided  for  in  section  4  thereof  inappli- 
cable to  taxable  transfers  has  no  application.     Matter  of  Ghraves.  40 

1894,  Ch.  296.    See  par.  21.  this  title. 

12.  1895,  C7i.  1027  —  Mileage  Book  Act —  Constitutional  as  to  Corporation 
Reorganized  and  Incorporated  Subsequent  to  its  Enactment.  The  Mileage 
Book  Act  (L.  1895,  ch.  1027)  is  constitutional  as  to  a  railroad  corporation 
thereafter  reorganized  and  incorporated  under  the  Stock  Corporation  Law 
(L.  1892,  ch.  6^)  providing  for  the  reorganization  of  corporations  upon 
the  sale  of  corporate  property  and  franchises,  although  the  corporation, 
succeeded  to  the  rights  of  the  old  company,  one  of  which  was  the  right  tt) 
charge  a  speciticd  fare,  since  under  section  3  of  that  law  it  became  a  new 
corporation  and  acquired  the  rights  of  its  predecessor  **  subject  to  all  the 
provisions,  duties  and  liabilities  imposed  by  law  on  such  corporations." 
Minor  v.  Erie  It.  R,  Co.  566 

1896,  C?i.  729.     See  par.  6,  this  title. 

13.  1896,  Ch.  908  —  Tax  Law  —  Legacies  to  Missionary  Societies  and 
Christian  Associations  not  Exempt  from  Transfer  Tax.  Missionary  socie- 
ties and  Christian  associations  arc  not  religious  corporations  within  the 
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meaning  of  section  221  of  the  Tax  Law  (L.  1896,  ch.  908,  amd.  L.  1901, 
ch.  458)  exempting  such  corporations  from  the  transfer  tax  imposed  by 
that  law,  and  legacies  to  them  are  subject  to  the  tax  where  the  testator 
died  subsequent  to  the  passage  of  chapter  382  of  the  Laws  of  1900,  which 
deprived  such  societies  of  the  exemption  theretofore  existing  under  sec- 
tion 4  of  the  Tax  Law.     Matter  of  Wataon.  256 

14.  Idem.  —  Ciib  Service  Maintained  and  Operated  Wholly  within  City 
of  Neio  York  by  Foreign  Railroad  Corporation  Not  a  Part  of  its  Inter- 
state Commerce  —  Capital  Employed  Tlierein  Is  Taxable.  A  cab  service 
maintained  and  operated  in  the  city  of  New  York  by  a  foreign  rail- 
road corporation  for  the  purpose  of  transporting  to  various  points  therein 
its  passengers  who  are  conveyed  to  the  city  by  ferry  from  its  rail  ter- 
minus in  an  adjoining  state,  the  service  beginning  and  ending  in  the 
state  of  New  York,  is  not  incidental  to  nor  a  part  of  the  interstate  com- 
merce transacted  by  the  railroad  corporation,  atd  the  capital  employed 
by  it  in  the  maintenance  of  auch  cab  service  is  not  exempt  from  the 
taxation  imposed  by  sections  182  and  184  of  the  Tax  Law  (L.  1896,  ch. 
908)  relating  to  franchise  taxes  upon  corporations.  People  ex  rel.  Penn, 
R.  i?.  Co.  V.  KnigJit.  354 

15.  Idem  —  Transfer  Tax  upon  Estate  of  Decedent  —  Aggregate  Amount 
of  Estate,  Not  Amount  of  Particular  Estate,  Must  Be  Less  Titan  $10,000  to 
Be  Exempt  from  Tax.  Under  the  provisions  of  the  statute  relating  to 
taxable  transfers  (L.  1896,  ch.  908,  §  221,  as  limited  and  defined  by  §  242), 
it  is  the  aggregate  amount  of  the  personal  property  of  the  estate  left  by 
a  decedent  and  not  the  amount  of  the  particular  estate,  or  specific  share  or 
legacy,  which  passes  from,  or  is  transferred  by,  the  decedent,  which 
determines  whether  the  tax  shall  be  imposed  or  not,  and  when  the  aggre- 
gate amount  of  the  personal  property  exceeds  the  sum  of  $10,000,  a  tax 
must  be  imposed  upon  each  and  all  of  the  estates  which  are  exempted 
therefrom  when  the  aggregate  amount  of  the  personal  property  does  not 
exceed  the  sum  of  $10,0%,  except  upon  legacies  to  a  bishop  or  any 
religious  corporation.    Matter  of  Vorhett.  516 

16.  Idem  —  Pleading — Failure  to  Affirmatively  Allege  Compliance  With 
Statute —  Order  of  Arrest.  Upon  an  application  by  a  foreign  corporation 
doing  business  in  this  state  for  an  order  of  arrest  the  moving  papers  need 
not  show  affirmatively,  for  the  purpose  of  the  order  of  arrest,  that  the 
corporation  has  complied  with  the  provisions  of  section  181  of  chapter 
908  of  the  Laws  of  1896  imposing  certain  restrictions  upon  its  right  to  do 
business  in  this  state.  The  objection  of  non-compliance  -with  the  statute 
should  be  raised  by  demurrer  or  by  answer  as  the  case  demands,  and  if 
raised  by  neither  is  deemed  to  have  been  waived.     Parmele  Co.  v.  Haas. 

579 
See  also  pars.  10  and  17,  this  title. 

17.  1898,  Ch.  182  —  President  of  Common  Council  of  City  of  Second  Class 
Cannot  Vote  for  Designation  of  Official  Newspaper.  Under  the  provisions 
of  the  charter  for  cities  of  the  second  class  (L.  1898,  ch.  182,  §^  13,  14) 
the  president  of  the  common  council  has  not  the  same  right  to  vote  as  an 
alderman  upon  all  questions  coming  before  the  common  council  for  its 
action  — his  right  to  vote  "  like  other  members"  is  expressly  limited  to 
resolutions  nnd  ordinances  submitted,  and  then  only  "in  case  of  a  tie 
vote,"  i.  €.,  he  has  the  right  to  vote  to  break  a  tie  vote;  he  is  not  included 
in  that  clause  of  section  29  relating  to  the  designation  of  official  news- 
papers and  providing  that  "  each  member  shall  he  entitled  to  vote  for  one 
of  the  papers;"  and  has  no  power  to  vote  upon  the  designation  of  such 
newspapers  even  in  case  of  a  tie  in  the  votes  cast  for  them.  People  ex  rel. 
Argus  Uo.  v.  Bresler.  302 

18.  1899,  (7/i.76  —  Tax  — Transfer  Tax  upan  Remainders  w  Reversions  Vest- 
ing Prior  to  June  30, 1885.     Chapter  76  of  the  Laws  of  1899,  providing  for 

47 


738  INDEX. 

SESSION  LAWS— O^n^int^. 

a  tax  upon  remainders  and  reversions  i¥hich  had  vested  prior  to  June  30» 
1885.  upon  their  coming  into  actual  possession  or  enjoyment  is,  upon  its 
face,  an  amendment  of  the  Tax  Law  relating  to  taxable  transfers  of  prop- 
erty (L.  1896,  cli.  908,  §  280)  and  imposes  a  tax  upon  the  right  of  succession 
to  property;  it  is  not  an  exercise  of  legislative  power  imposing  a  direct  tax 
thereon  and  is  unconstitutional  and  void  because  it  diminishes  the  value 
of  vested  estates,  impairs  the  obligation  of  a  contract  and  takes  private 
property  for' public  use  without  compensation;  if,  however,  it  could  be 
regfirde'd  as  imposing  a  direct  tax  upon  propert}'.  the  same  result  would 
follow  for  the  reason  that  it  discriminates  against  a  limited  class  of 
remaindermen  and  apportions  the  burden  unequally  among  the  owners  of 
estates  sought  to  be  taxed.     Matter  of  Fell.  48 

19.  1899,  C/i.  354  —  Stock  Corporation  Law — Corporations  —  Failure  to 
File  Annual  Hep&rt —  Notice  of  Intention  to  Hold  Director  PeraonaUy  Liable 
for  Debts.  An  action  against  a  director  of  a  corponition  to  enforce  his 
personal  liability  for  its  debts  because  of  failure  to  file  the  annual  report 
required  by  section  30  of  the  Stock  Corporation  Law  (L.  1892,  ch.  688), 
brought  before  the  passage  of  section  84  of  tliat  act  (L.  J  899,  ch.  854),  is 
not  within  the  terms  thereof  declaring  that  no  director  or  officer  of  any 
stock  corporation  shall  be  liable  to  any  creditor  of  the  corporation  because 
of  failure  to  make  or  file  an  annual  report,  *'  whether  heretofore  or  here- 
after occurring,"  unless  within  three  years  after  the  occurrence  of  the  act 
or  default  wntten  notice  of  intention  to  hold  him  pe:sonally  liable  is 
served  upon  him,  since  its  retroactive  provisions  are  to  be  construed  Jis 
1  elating  entirely  to  defaults  occurring  before  the  passage  of  the  section  as 
to  which  rights  had  not  become  fixed  and  upon  which  actions  have  not 
been  brought,  and  have  no  application  to  actions  to  enforce  any  such  lia- 
bility which  were  in  existence  at  the  time  of  its  enactment.  Shepai-d  v. 
Fulton.  184 

20.  Idem  —  Same.  The  service  of  a  written  notice  of  intention  to  hold 
such  director  peraonally  liable  is  not  necessary  as  a  condition  precedent  to 
an  action  commenced  in  1899  after  the  passage  of  section  84  on  debts 
existing  and  for  a  default,  liability  for  which  had  not  been  waived,  occur- 
ring prior  to  the  enactment  of  the  section,  since  his  liability  may  be 
enforced  by  an  action  begun  at  any  time  within  the  year  1899,  without 
notice,  "or  by  an  action  begun  thereafter  if  within  such  year  written 
notice  of  intention  to  enforce  such  liability  shall  be  given  "  as  provided  in 
the  preceding  part  of  the  section.  "  Id. 

21.  Idem  —  When  Specif  c  Finding  as  to  Waiver  Unnecessary,  No  spe- 
cific finding  that  the  personal  liability  of  such  director  had  not  been 
waived  by  the  plaintifl!  or  by  the  original  creditors  or  by  any  pro- 
vision of  any  instruments  creating  such  debts,  is  necessary  to  support  a 
iuilgment  against  him  in  an  action  brought  after  the  passage  of  section 
34,  since  the  burden  is  upon  the  defendant  to  allege  and  prove  such  a 
waiver;  if  the  action  was  brought  before  the  passage  of  such  section  it  is 
not  governed  thereby.  Id, 

1900,  Ch.  382.     See  pars.  10  and  12,  this  title. 


22.  1900,  Ch.l2^— Constitutioiial  Law  — New  Tork  City  — Law  Confer- 
ring Peni^ions  upon  Teachers  who  Retired  Before  Estdblisfiment  of  Pension 
Sgsttni  Uncunsiitulional.  Chapter  725  of  the  Laws  of  1900,  directing  the 
board  of  education  of  thj  city  of  New  York  to  place  certain  persons  who 
had  been  retired  as  teachers  before  the  establishment  of  the  pension  system 
b}'  chapter  296  of  the  Laws  of  1894,  ou  the  list  of  retired  teiichers  entitled 
to  receive  as  annuities  one-half  the  salaries  paid  to  them  while  in  service,, 
and  to  pay  to  them  such  annuities  from  the  time  of  their  respective  retire- 
ments, not  earlier  than  the  enactment  of  the  statute  of  1894,  is  unconsti- 
tutional so  far  as  it  relates  to  teachers  who  retired  before  the  enactment 
of  that  statute,  it  being  an  appropriation  of  city  moneys  to  persons  who 
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had  been  employees  at  a  time  when  no  pension  system  was  provided  by 
law,  which  must  be  regarded  as  a  gratuity  or  extra  compensation  to  a 
public  servant,  and  is.  therefore,  within  the  prohibition  of  section  28  of 
article  8  of  the  Constitution.  Matter  of  Mahon  v.  B^.  Education  N.  Y, 
City.  268 

1901,  Ch.  458.     See  par.  12,  this  title. 

23.  1901,  Ch.  466  — JV>«7  York  City  C/iarter— Constitutional  Law— Pro- 
rision  for  Elective  System  as  to  City  Magistrates  in  One  Portion  cf  City  of 
New  itork  and  Appointive  System  in  the  Other  Invalid — Election  by  Con- 
gressional Districts  Invalid.  Section  1392  of  the  revised  charter  of  the  city 
of  New  York  (L.  1901,  ch.  466)  amending  the  original  charter,  which  pro- 
vided that  city  magistrates  should  be  appointed  by  th6  mayor  for  a  term 
of  ten  years,  by  directing  that  those  within  the  borough  of  Brooklyn 
should  be  elected  instead  of  appointed  for  a  term  of  six  years  to  com- 
mence January  1,  1902;  one  magistrate  to  be  elected  in  each  congressional 
district  of  the  borough  and  two  at  large,  those  in  the  boroughs  of  Man- 
hattan and  the  Bronx  to  be  appointed  as  before,  violates  in  two  particu- 
lars section  17  of  article  6  or  the  Constitution  providing  that  judicial 
officers  in  cities  whose  election  or  appointment  is  not  otherwise  provided 
for  shall  be  chosen  by  the  electors  of  such  cities  or  appointed  by  some 
l(,cal  authorities  thereof,  and  is  void:  1.  The  legislature  has  power  to 
adopt  but  one  method  of  selecting  such  officers,  either  by  election  or 
appointment.  It  cannot  direct  the  use  of  both  methods  in  the  same  city 
by  enacting  that  they  shall  be  elected  in  one  portion  thereof  and  appointed 
in  the  other.  2.  Such  officers  must  be  chosen,  not  ly  the  electors  of  a' 
congressional  district  or  of  a  borough,  but  by  all  of  the  electois  of  the 
city.     People  v.  Dooley.  74 

24.  1901,  Clis.  704,  705,  1{^  —  Constitutional  Law  —  Indebtedness  of  a 
County  Within  City.  The  affixing  of  salaries  to  the  offices  of  sheriff, 
register  and  county  clerk  of  Kings  county  in  lieu  of  fees  by  chapters  704» 
70o  and  706,  Laws  of  1901,  is  not  in  violation  of  the  provisions  of  section 
10  of  article  8  of  the  Constitution,  that  whenever  any  city  shall  include 
within  its  boundaries  more  than  one  county,  the  power  of  an}'  county 
wholly  included  within  such  city  to  become  indebtea  shall  cease,  since  the 
indebtedness  which  a  county  is 'thereby  inhibited  from  incurring  is  one 
whi(;h  is  created  for  purposes  other  than  for  the  maintenance  of  the 
political  organization,  and  has  no  reference  to  the  obligation  of  the  county 
for  current  expenses  of  such  a  nature.     McGrath  v.  Groat.  7 

25.  Idem — Special  City  Law  —  Kings  County  —  Affixing  Salaries  to 
County  Offices  in  Lieu  of  Fees.  These  chapters  are  not  special  city  laws 
subject  to  the  requirements  of  section  2  of  article  12  of  the  Constitution 
as  to  enactment,  since  their  titles  express  no  subject  connected  with  the 
government  or  afflairs  of  the  city  of  New  York,  but  relate  only  to  the 
regulation  of  a  county  office;  tiie  subject-matter  of  each  act  rxMates  to  the 
compensation  of  the  offices  of  a  county  whose  organization  as  such  was 
expressly  excepted  and  preserved  by  the  Greater  New  York  charter  as  a 
political  subdivision  of  the  state,  so  as  to  be  subject  to  the  direction  and 
control  of  the  legislature,  and  the  administration  of  whose  affairs  remained 
a  matter  of  state  concern,  although  it  was  territorially  absorbed  in  the  city 
of  New  York,  whose  departments  for  certain  purposes  connected  with 
the  carrying  on  of  the  county  organization,  with  the  payment  of  expenses 
incidental  thereto  and  with  the  collection  of  necessar}'  moneys  by  the 
taxation  of  property  within  the  county,  were  made  the  agents  of  the  state, 
and  whose  action  in  respect  thereto  is  not  for  the  ciiy,  and  is  not  connected 
with  and  does  not  affect  the  corporate  city  government  as  such.  Id, 

SHEBIFFa  > 

Power  of  governor  to  remove  from  office  is  absolute. 

See  Constitutional  Law,  7. 
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SPECIFIC  FEBFORMANGE. 

Of  oral  ante  nuptial  agreement. 

See  Contract,  6. 

STATUTE  OF  FBAXTDS. 

Maniage  not  sucli  a  part  performance  of  oral  ante-nuptial  agreement 
as  will  avoid. 

See  Contract,  6. 

STOCEXBOKEBS. 

General  assignment  —  claims  of  customers. 

See  Assignment,  1.  * 

STOCK. 

Action  for  conversion  of. 

See  Conversion,  1. 
Action  for  calls  —  implied  promise  of  transferee  of  stock  to  pay  calls. 
See  Corporations,  4-7. 

STBEETS. 

1.  Municipal  Corporation  —  Liability  for  Damages  for  Illegal  Altera- 
tion of  EHtablinhed  Grade  of  Street.  Where  a  municipality  whose  charter 
provides  for  the  nltenition  of  the  grade  of  a  street  previously  established 
thereunder,  and  for  a  method  of  indemnity  to  an  abutting  owner  whose 
building  is  injured  thereby,  that  method  must  be  deemed  exclusive, 
and  if,  without  conforming  thereto,  it  alters  such  ^rade,  although  such 
alteration  is  effected  in  connection  with  the  pavmg  of  the  street,  the 
owner  may  maiutnin  an  action  at  law  against  it  to  recover  the  resulting 
damages.     Fuller  v.  City  of  Mount  Vernon,  247 

2.  Beiiefiis.  Upon  the  trial  of  such  an  action  an  instruction  that  the 
jury  should  "not  take  into  consideration  at  all  any  supposed  benefits  by 
reason  of  the  change  of  ^radeof  the  street,"  and  a  refusal  to  charge  "that 
it  is  necessary  for  plaintiff  to  show  that  he  has  sustained  damages  which 
exceed  all  benefits  received  by  him"  are  proper  where  there  is  no  evidence 
to  show  that  he  derived  any  benefits  from  the  alteration  of  grade;  any 
benefits  he  ma}^  have  derived  from  the  street  having  been  paved  are  cov- 
ered by  the  assessment  therefor,  and  are  not  the  proper  subject  of  an 
offset  against  his  damages  sustained  by  the  wrongful  alteration  of  grade. 

Id. 

3.  Maintenance  of  Leader  from  Building  Discharging  Water  upon  Side- 
walk Whereby  Ice  h  Formed  T/ieiron.  A  property  owner  who  negligently 
maintains  a  leader  from  the  roof  of  a  building  so  as  to  discharge  water 
on  the  sidewalk,  by  which  ice  is  accumulated  thereon  and  the  walk  ren- 
dered dangerous,  is  liable  in  damages  to  any  person  who  is  injured  thereby. 
Tremblay  v.  Harmony  Mills.  598 

Subway  improvement  —  obstruction  of  thoroughfare  —  appropriation 
not  a  temporary  privilege  —  permanent  structures  —  nuisance. 

See  New  York  (City  of),  1-3. 

SUBBOGATION. 

When  doctrine  of,  not  applicable. 

See  Insurance,  4. 

STJFEBVISOBS. 

Power  to  locate  township  boundaries. 

See  Counties,  1,  2. 

ST7BETIES. 

Upon  guardian's  bond  —  liability  of. 

See  Guardian  and  Ward,  1. 
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SURETIES--  Ctmtinued, 

Upon  bond  of  general  guardian  —  when  not  concerned  in  proceedings 
for  sale  of  infant's  real  estate. 

See  Guardian  and  Ward,  2. 


1.  Transfer  Tax^  When  Gift  of  Remainder  of  Estate  for  Charitable 
Pm-poses  twt  Subject  ti— Effect  of  Chapter  701  of  Laws  of  1893.  Where 
a  clause  in  a  will  gave  the  testator's  residuary  estate  to  trustees  therein 
named  *'  for  the  purpose  of  founding,  erecting  and  maintaining''  a  *'  home 
for  the  aged."  such  residuary  estate  to  remain  in  the  hands  ot  the  trustees 
until  the  termination  of  two  lives  in  being,  the  estnte,  although  actually 
in  the  hands  of  the  trustees  of  the  estate,  may  properly  be  consideretl 
under  the  statute  regulating  gifts  for  charitable  purposes  (L.  1898,  ch. 
701)  as  if  it  were  in  the  possession  of  a  corporation  or  association  already 
formed  under  the  will,  or  as  in  the  control  of  the  Supreme  Court,  for  the 
purpose  of  carrying  out  the  testator's  charitable  scheme,  and  is,  therefore, 
under  the  provisions  of  exemption  in  the  Tax  Law  (L.  1896,  ch.  908,  §  4, 
subd.  7)  in  force  at  the  time  of  testator's  death  (July  21,  1896),  read  in 
connection  with  the  provisions  of  chapter  701  of  the  Laws  of  1893,  exempt 
from  the  transfer  tax  imposed  by  article  Xof  the  Tax  Law,  as  the  *'  prop- 
erty ot  an  association  organized  exclusively  for  *  *  *  chariuible 
*  *  *  and  *  *  *  benevolent  purposes,"  and  the  statute  (L.  1900^ 
ch.  382)  amending  the  Tax  Law  so  as  to  make  the  general  exemptions  pro- 
vided for  in  section  4  thereof  inapplicable  to  taxable  transfers  has  no- 
application.     Matter  of  Graces.  40 

2.  Legacies  to  Missionary  Societies  and  ChHstian  Associations  not  Exempt 
from  Transfer  Tax.  Missionary  societies  and  Christian  associations  are 
not  religious  corporations  within  the  meaning  of  section  221  of  the  Tax 
Ijaw  (L.  1896,  ch.  908,  amd  L.  1901,  ch.  458)  exempting  such  corporations 
from  the  tmnsfer  tax  imposed  by  that  law,  and  legacies  to  them  are  sub- 
ject to  the  tax  where  the  testator  died  subsequent  to  the  passage  of  chap- 
ter 382  of  the  Laws  of  1900,  which  deprived  such  societies  of  the  exemp- 
tion theretofore  existing  under  section  4  of  the  Tax  Law.  Matter  of 
Watson.  .  256 

3.  Cab  Service  Maintained  and  Operated  Wholly  within  City  of  New 
York  by  Fbreign  Raili^ocul  Coiyoratutn  Not  a  Part  of  its  Interstate  Com- 
merce—  Capit'il  Employed  Therein  Is  Taxable.  A  cab  service  maintained 
and  operated  in  the  city  of  New  York  by  a  foreign  railroad  corporation 
for  the  purpose  of  tninsporting  to  various  points  therein  its  passengers 
who  are  conveyed  to  the  city  by  ferry  from  its  rail  terminus  in  an  adjoin- 
ing state,  the  service  beginning  and  ending  in  the  state  of  New  York,  is 
not  incidental  to  nor  a  part  of  the  interstate  commerce  transacted  by  the 
railroad  corporation,  and  the  capital  employed  by  it  in  the  maintenance 
of  such  cab  service  is  not  exempt  from  the  taxation  imposed  by  sections 
182  and  184  of  the  Tax  Law  (L.  1896,  ch.  908)  relating  to  fnmchise  taxes 
upon  corporations.     People  ex  ret.  Penn.  R.  R.  Co.  v.  Knight.  354 

4.  Transfer  Tax  upon  Estate  of  Decedent  —  Aggregate  Amount  of  Estate, 
Not  Ainmnt  of  Particular  Estate,  Must  Be  Less  Tluin  $10,000  to  Be 
Exempt  from  Tax—  L.  1896,  Cn.  908,  g§  221,  242.  Under  the  provisions 
of  the  statute  relating  to  taxable  transfers  (L.  1896,  ch.  908,  §  221,  as 
limited  and  defined  by  §  242),  it  is  the  aggregate  amount  of  the  personal 
property  of  the  estate  left  by  a  decedent  and  not  the  amount  of  the  par- 
ticular estate,  or  specific  share  or  legacy,  which  passes  from,  or  is  trans- 
ferred by.  the  decedent,  which  determines  whether  the  tax  shall  be 
imposed  or  not,  and  when  the  aggregate  amount  of  the  personal  property 
exceeds  the  sum  of  $10,000  a  tax  must  be  imposed  upon  each  and  all  of* 
the  estates  which  are  exempted  therefrom  when  the  aggregate  amount  of 
the  personal  property  does  not  exceed  the  sum  of  $10,000,  except  upon 
legacies  to  a  bishop  or  any  religious  corporation.     Matter  of  Coibett.     516 
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5.  In  assessing  the  capital  stock  and  surplus  of  a  railroad  corporation 
for  the  purpose  of  taxation  the  value  of  leases  of  other  railroads  operated 
by  it,  after  deducting  therefrom  the  value  of  the  right  to  use  the  fran- 
chises of  the  leased  corporations,  should  be  added  to  the  value  of  its  real 
estate  and  personal  property.  People  ex  rel.  D,  <fc  H.  Co.  v.  Feitner 
(Mem.).  641 

Chapter  76,  Laws  of  1899,  imposing  transfer  tax  upon  remainders  or 
reversions  vesting  prior  to  June  80,  1885,  unconstitutional. 

See  Constitutional  Law  3. 

State  lands  may  not  be  sold  under  Oneida  County  Act  for  non  payment 
of  taxes  assessed  thereon  before  state's  title  was  perfected. 

See  Title. 

TAXPAT^B'8  ACTION. 

Not  maintainable  to  attack  action  of  county  supervisors  in  locating 
boundaries  between  towns. 

See  Counties,  2. 

To  restrain  officer's  illegal  official  act  —  parties  to  action. 
See  New  York  (Citv  of).  4,  5. 

TEACHERS. 

In  New  York  city  —  law  conferring  pensions  upon  teachers  who  retired 
before  establishment  of  pension  system  unconstitutional. 

See  Constitutional  Law,  4. 

TITLE. 

Tax  —  State  Lands  May  Not  Be  Sold  under  Oneida  Cotinty  Ad  {L.  1880. 
Ch.  9\)for  Non-payment  of  Tax€S  Assessed  TJiereon  Before  ^t^e  Title  Was 
Pei'feeled.  The  treasurer  of  Oneida  county  is  not  authorized,  by  chapter 
91  of  the  Laws  of  1880,  to  sell  lands  belonging  to  the  state  for  unpaid 
taxes,  although  such  taxes  were  assessed  and  levied  thereon  before  the 
lands  had  been  conveyed  to  the  state  by  the  comptroller  in  pursuance  of 
a  sale  thereot  made  under  chapter  427  of  the  Laws  of  1855,  for  the  non- 
payment of  taxes  previously  assessed  thereon;  and  where  state  lands  have 
been  so  sold  by  such  county  treasurer,  after  the  title  of  the  state  under 
the  comptroller's  sale  has  been  perfected,  the  sale  is  void,  and  the  pur- 
chaser thereat  obtains  no  title  to  the  lands;  and  in  an  action  brought  by 
him  to  recover  the  value  of  pulp  wood  cut  by  him  on  suoh  lands,  which 
was  seized  and  sold  by  an  agent  of  the  state,  the  state  is  not  estopped  by 
the  unauthorized  acts  of  the  county  treasurer  from  asserting  and  proving 
its  title  to  the  lands.     Wells  v.  Johnston.  324 

Bill  of  lading  —  indorsement  by  consignor  to  agents  of  shipowner  as 
security  for  advances  made  thereon — ownership  of  balance  of  cash  oro- 
cceds  of  goods  after  deducting  advances. 

See  Attachmknt. 

Foreclosure  sale  in  Kings  county  by  referee  instead  of  sheriff  does  not 
affect  the  title. 

See  Constitutional  Law,  5. 

When  formal  resolution  by  common  council  of  acceptance  of  title  to 
real  property  conveyed  to  municipality  is  not  essential  to  perfect  title. 

See  Vendor  and  Pukchaser. 

TOWNS. 

Power  of  board  of  supervisors  to  locate  boundaries  between. 

See  Counties,  1,  2. 
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TB ANSFEB  TAX. 

Law  imposing,  upon  remainders  or  reversions  vesting  prior  to  June  80, 
188.),  unconstitutional. 

See  Constitutional  Law,  3. 

When  gift  of  remainder  of  estate  for  charitable  purposes  not  subject  to. 
aS^^Tax,  1. 

Legacies  to  missionary  societies  and  Christian  associations  not  exempt 
from. 

See  Tax,  2. 

Upon  estate  of  decedent  —  aggregate  amount  of  whole  of  estate  must 
be  less  than  $10,000  to  be  exempt  from  tax. 

See  Tax,  4. 

TBESFASS. 

When  poacher  upon  private  park  cannot  recover  for  injuries  received 
from  shot  negligently  fired  by  night  watchman. 

See  Negligence,  5. 

TBIAL. 

1.  Pa)  tition  —  Pleading  —  WTien  Complaint  Alleges  That  a  Decedent  from 
Whom  Parties  Claim  Title  Died  Intestate,  Drfendant  May  Prove  Will  of 
Decedent  under  General  Denial,  In  an  action  for  partition  in  which  the 
complaint  alleges  that  the  parties  named  therein  are  seized  in  fee  and 
entitled  to  the  property  therein  described  as  heirs  e.t  law  of  a  decedent 
who  died  intestate,  a  defendant,  who  denies  all  of  the  allegations  of  the 
complaint  except  that  the  parties  named  are  the  heirs  at  law  and  next  of 
kin  of  decedent,  may  prove  and  read  in  evidence  an  unprobated  will  of 
decedent;  evidence  offered  by  plaintiff  and  a  defendant,  joining  with  him, 
tending  to  show  that  a  subsequent  will  had  been  made  by  decedent  which 
the  contesting  defendant  had  previously  endeavored  to  establish  as  a  will 
fraudulently  destroyed  before  decedent's  death,  and  had  failed  upon  the 
sole  ground  that  the  contents  of  the  will  could  not  be  established  by  the 
testimony  of  two  witnesses  as  required  by  section  1865  of  the  Code  of 
Civil  Procedure,  is  incompetent  and  inadmissible,  since  such  evidence  in 
no  way  tends  to  esUiblish  intestacy;  nor  is  the  contesting  defendant 
estopped  from  proving  the  first  will  by  the  fact  that  she  had  previously 
attempted  to  establish  the  subsequent  will.     Whitney  v.   Whitney.      176 

2.  Effect  of  Request  ftv  Direction  of  a  Verdict.  Where  each  paity 
asks  that  a  verdict  be  directed  in  its  favor,  without  requesting  the 
submission  of  any  specific'  questions  of  fact,  the  right  to  go  to  the  jury  is 
waived  and  the  verdict  is  one  in  form  only;  the  finding  is  in  reality  by  the 
court  and  the  jury  is  merely  its  mouthpiece  to  announce  the  decision, 
and  where  there  is  evidence  t/>  support  such  finding  the  judgment  must 
be  affirmed.      Westeintlt  v.  Phelps.  212 

3.  Negligence —  When  Charge  PraeticaUy  Withdrawing  Question  of 
Defendant's  Negligence  and  of  Plaintiff"s  Contributoiy  Neoligence  from  the 
Jury  Is  EiToneous.  Upon  the  trial  of  an  action  for  negligence  an  instruc- 
tion that  if  the  jury  believed  the  witnesses  called  by  the  plaintiff,  the 
act  of  a  conductor  in  starting  a  car  was  negligent  and  constituted  a  cause 
of  action  in  favor  of  the  plaintiff  constitutes  reversible  error,  because  it 
submits  to  the  jury  only  the  question  of  the  credibility  of  his  witnesses 
and  practically  withdraws  from  itsconsideffttion  the  questions  of  defend- 
ant's  negligence  and  of  the  plaintiff's  contributory  negligence,  which 
should  have  been  submitted  even  if  the  evidence  given  by  the  plaintiff 
was  to  be  believed.  Kelleglier  v.  Foi'ty-second  St.,  M.  &  St.  N.  Ave.  R.  R. 
Co.  809 

4.  Requests  for  Direction  of  a  Verdict.  The  request  by  both  parties  for 
the  direction  of  a  verdict  amounts  to  a  submission  of  the  whole  case  to  the 
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trial  judge,  and  his  decision  in  plaintiff's  favor  upon  the  facts  has  the 
same  effect  as  if  the  jury  had  found  a  verdict  in  the  plaintiff's  favor 
after  the  case  was  submitted  to  it.     Sigua  Iron  Co.  v.  Brown.  488 

5.  Master  and  Servant —  When  Question  who  Was  Master  rf  Servant 
Whose  Negligence  Caiuted  an  Injury,  Sfiould  Be  Submitted  to  the  Jury. 
Where,  in  an  action  brought  against  a  firm  of  merchants  to  recover  for 
injuries  caused  by  the  negligence  of  the  driver  of  a  truck,  owned  by  a 
trucking  and  express  company,  and  at  the  time  of  the  accident  engaged 
in  delivering  goods  for  such  merchants  to  the  customers  to  whom  they 
had  been  sold,  the  evidence  is  conflicting  upon  the  question  whether 
the  contract  between  the  defendants  and  the  express  company  was  that 
the  company  was  to  deliver  all  of  the  goods  sold  by  the  defendants 
in  a  certain  district  for  a  fixed  price  per  week,  the  company  to  be 
responsible  for  the  goods  and  their  safe  delivery  to  the  customers,  in 
which  case  the  express  company  would  be  the  master  of  the  driver  and 
liable  for  the  injury;  or  whether  the  contract  was  that  the  defendants 
should  pay  the  company  a  fixed  sum  per  week  for  the  team,  truck  and 
driver  and  take  charge  of  the  delivsrj'  of  the  goods,  sending  the  team 
wherever  business  required,  in  which  case  they  would  become  the  master 
of  the  driver  while  so  engaged  and  liable  for  his  negligent  acts,  a  ques- 
tion of  fact  arises  which  is  properly  submitted  to  the  jury.  Hoicard  v. 
Ludicig.  501 

Sufficiency  of  evidence  —  failure  to  renew  motion  —  waiver. 
See  Appeal,  3. 

Direction  of  verdict  —  conflicting  evidence. 
See  CoNVEiisroN,  2. 

Privileged  communication  —  burden  of  proof. 
See  Evidence,  1. 

When  testimony  as  to  declaration  of  decedent  that  she  never  had  any 
children  not  within  rule  excluding  hearsay  testimony. 

See  Evidence,  2. 

Privileged  communication. 
See  Evidence,  3. 

Secondary  proof  of  contents  of  instrument  not  shown  to  be  lost. 
See  Evidence,  4. 

Testimony  as  to  facts  to  be  determined  by  jury. 
See  Evidence,  5. 

Whether  highway  commissioner  was  guilty  of  negligence  in  manner  of 
guarding  opening  in  highway,  when  a  question  of  fact  for  jury. 

See  Highways. 

Erroneous  instruction  as  to  punitive  damages. 
See  Master  and  Servant. 

Erroneous  refusal  to  charge  as  to  contributory  negligence. 
See  Negligence,  5. 

Instruction  to  jury  as  to  benefits  from  change  of  grade  of  street. 
See  Streets,  2. 

TRUST. 

When  statement  in  interlocutory  judgment  as  to,  not  binding. 

See  JuDO\iENT,  1. 
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TRUST  —  Continued, 
Contingent  interest. 
See  Will,  1. 

Vested  contingent  remainders. 
See  Will,  3. 

UNITED  STATES  STATUTES. 

1890,  Ch.  889  —  Constitutional  Law  —  Public  Health  Law  Belating  to 
Adulterations  of  Food  Not  in  Conflict  with  Act  of  Congress  on  Same  Subject^ 
Nor  Is  It  Violative  of  Interstate  Commerce  Clause  of  Fedei^al  Constitution. 
Section  41  of  the  Public  Health  Law  (L.  1893,  ch.  661),  relating  to  adul- 
terations in  food  and  providing  that  an  article  shall  be  deemed  to  be 
adulterated,  **  6.  If  it  be  colored,  or  coated,  or  polished,  or  powdered, 
whereby  damage  is  concealed,  or  it  is  made  to  appear  better  than  it  really 
is,  or  of  greater  value,"  is  not  in  conflict  with  chapter  839  of  the  United 
States  Statutes  of  1890  relating  to  the  same  subject,  since  that  act  con- 
tains no  provision  authorizing  the  importation  of  articles  which  are 
adulterated  for  the  purpose  of  deceiving  and  defrauding  purchasers  and 
consumers;  nor  is  it  violative  of  the  interstate  commerce  clause  of  the 
Federal  Constitution  as  an  attempt  to  prohibit  the  sale  of  goods  imported 
into  the  state  of  New  York  in  oriuinal  packages,  since  the  state  under  its 
reserved  police  powers  has  the  right  to  inspect  them,  and.  if  adulterated 
for  the  purposes  of  fraud  and  deception,  it  may  exclude  them  altogether. 
Crossmanv.  Lurman.  329 

VENDOR  AND  PUBCHASER 

Acceptance  by  a  Municipal  Corporation  of  Conveyance  of  Real  Property — 
Wtien  Formal  Resolution  of  Acceptance  by  Common  Council  Is  Not  Essential 
to  Perffct  Title  — Action  to  Recover  PurchoM  Price,  Where  a  municipality  ' 
enters  into  a  valid  executory  contract  for  the  purchase  of  real  estate,  by 
accepting  through  a  resolution  of  the  common  council  with  the  approval 
of  the  mayor  a  written  proposition  for  its  sale,  and  a  proper  deed  is 
delivered  to  the  city  clerk  and  by  him  to  the  citv  treasurer  —  a  draft  is 
drawn  for  the  payment  of  the  purchase  money  although  it  is  not  actually 
delivered  to  the  vendor  —  a  chani^e  is  made  in  the  assessment  maps,  and 
finally  the  deed  is  recorded  in  the  county  clerk's  office,  there  is  a  valid 
delivery  to  and  acceptance  thereof  by  the  city,  and  a  subsequent  formal 
resolution  of  the  common  council  accepting  it  is  superfluous  and  not 
necessary  to  perfect  title  to  the  property;  the  fact,  therefore,  that  such 
resolution  was  vetoed  by  the  mayor  will  not  defeat  the  vendor's  right  to 
maintain  an  ac^on  at  law  for  the  recovery  of  the  contract  price.  Beck- 
rich  V.  City  of  North  Tonawanda.  292 

Foreclosure  sale  in  Kings  county  by  referee  instead  of  sheriff  does  not 
affect  title. 

See  Constitutional  Law,  5. 

VERDICT. 

Direction  of. 

See  Conversion,  2. 

Effect  of  request  for  direction  of. 
See  Trial,  2,  4. 

VILLAGES. 

1.  Public  Improvements  — Notice  —  Hearing  of  Objections  —  Deed  Cur- 
ing Defect.  Notice  of  a  meeting  of  village  trustees  to  hear  i)bjections 
to  a  proposed  street  improvement  is  not  insufficient  because  specify- 
ing the  "usual"  place  of  meeting  of  the  board  instead  of  designat- 
ing accurately  the  particular  place  of  meeting,  where  there  is  a  council 
chamber  in  which  they  usually  meet,  since  it  is  fair  to  assume  that  in 
a  country  village  persons  interested  in  such  proceedings  could  not  be  mis- 
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led  by  the  general  character  of  the  notice;  and,  even  if  defective,  it  is  a 
mere  irregularity  which  is  cured  by  the  delivery  of  a  tax  deed  of  premises 
assessed  for  the  improvement,  under  chapter  191  of  the  Laws  of  1892, 
relating  to  public  improvements  in  the  village  of  Tonawanda,  and  provid- 
ing by  section  7  that  the  deed  shall  be  conclusive  evidence  that  the  pro- 
ceedings weie  regular  and  valid.     Village  of  Toiiawanda  v.  Price.        415 

2.  Notice  of  Sale  —  Ne\o»paper  la  Published  W/iere  First  Issued.  A 
newspaper  completely  prepared  for  distribution  in  one  village  is  not  pub- 
lished in  an  entirely  independent  nearby  village,  although  dated  at  both 
villages  and  brought  over  from  the  place  of  preparation  and  mailed  in  the 
other  village  for  subscribeis  there,  within  the  meaning  of  a  statute  requir- 
ing the  publication  of  the  notice  of  sale  of  lands  for  public  improvement 
assessments  in  a  newspaper  published  in  such  village,  and.  if  there  be 
none,  in  a  newspaper  published  in  the  county  and  circulating  in  the  vil- 
lage, since  the  place  where  a  paper  is  first  issued  —  given  to  the  public 
for  circulation  —  and  not  the  place  where  it  is  sul)sequently  distributed, 
is  to  control  in  determining  the  place  of  its  publication.  Jd. 

3.  RegulaHty.  An  objection  .to  the  regularity  of  the  proceedings  of 
a  board  of  village  trustees  for  the  improvement  of  a  street,  on  the  ground 
that  the  act  authorizing  such  proceedings  gives  the  power  to  the  village 
trustees  and  not  to  the  board  of  trustees,  will  not  be  sustained,  where  the 
act  sought  lo  confer  additional  powers  upon  an  existing  board  of  trus- 
tees, /d. 

4.  Meeting  of  Trustees  —  Notice  to  Members  —  Adjournment.  Further 
notice  to  village  trustees  of  a  meeting  at  which  a  public  improvement 
is  ordered  is  unnecessary,  where  such  meeting  is  in  pursuance  of  a 
regularly  taken  adjournment  of  a  preceding  meeting  at  which  such 
improvement  was  considered  and  at  which  all  the  trustees  were  present 
so  that  they  knew  the  time  and  place  of  adjournment.  Id. 

VOUCHERS. 

RtHurned  by  bank  —  depositor's  duty  to  verify — liability  for 
negligence. 

Sie  Banks,  2-7. 

WAIVER. 

Failure  to  renew  motion. 

See  Appeal,  3. 

Of  claim  for  extra  work  in  performance  of  contract  for  street  paving. 
See  Contract,  3. 

When  specific  finding  as  to,  unnecessary. 

See  COHPORATIONS,  3. 

WAREHOUSEMEN. 

Liability  of  Cold  Storage  Company  for  Failure  to  Maintain  Temperature 
Requisite  for  the  Perseitalion  of  Property  Stored.  A  cold  storage  warehouse 
company,  in  the  absence  of  an  express  agreement,  impliedly  undertakes 
to  maintain  the  necessary  temperature  required  for  I  he  preservation  of 
property  stored  with  it  by  its  customers  for  the  time  the  property  remains 
stored;  if  its  stock  of  ice  is  insuflacient  for  that  purpose,  it  should  either 
replenish  it  or  give  timely  notice  to  the  customer  to  remove  the  property; 
if  it  fails  to  do  either  in  the  absence  of  circumstances  charging  the 
customer  with  knowledge  of  the  situation,  the  company  is  liable  for  the 
damages  resulting  from  a  failure  to  maintain  the  requisite  temperature. 
SutJierland  v.  Albany  Cold  Storage  dh  W.  Co.  269 

WIDOW. 

Not  included  in  term  ''  next  of  kin." 

See  Will,  2. 
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1.  Construction —  Contingent  Interest.  Under  a  will  providing  that  the 
testator's  estate  be  held  in  trust  during  the  life  of  the  survivor  of  his  Vwo 
youngest  children,  and  directing  that  the  executrices,  during  the  continu- 
ance of  the  trust,  apply  one-third  of  the  income  to  the  use  of  the  testator's 
wife  and  the  residue  to  the  use  of  his  children  iu  equal  shares,  the  share 
of  n  deceased  child  leaving  issue  to  be  paid  to  such  issue,  and  further  pro- 
viding that  upon  the  termination  of  the  trust  two- thirds  of  the  trust  estate, 
if  his  wife  is  living,  and  the  whole  if  she  is  dead,  shall  be  divided  between 
his  children  then  living  and  the  issue  of  any  deceased,  such  issue  to  take 
the  share  of  its  deceased  parent — a  granddaughter  of  the  testator  whose 
parent  is  dead,  takes  only  a  contingent  or  defeasible  estate  or  interest  in 
the  income  or  principal  of  the  trust  property  which  will  not  vest  until  the 
end  of  the  trust  period,  or  if  vested,  will  be  divested  by  her  death  during 
the  continuance  of  the  trust.     Rudil  v.  Cornell.  114 

2.  ^V?^en  Term  "  Next  of  Kin"  Includes  Neither  Widow  nor  Husband  of 
Decedent.  Where  a  will  provides  that  in  case  of  the  death  of  certain 
legatees  before  the  term  limited  for  the  payment  thereof  the  share 
of  any  deceased  legatees  shall  '*be  paid  over  to  their  next  of  kin  as, 
according  to  the  statute  of  distributions,  their  personal  estates  would 
be  divided  and  distributed,"  the  widow  of  a  deceased  legatee  is  not 
entitled  to  share  in  the  legacy  her  husband  would  have  taken  had  he  been 
living  at  the  time  of  the  pavment  thereof,  since  the  primary  meaning  of 
the  term  **  next  of  kin  "  includes  neither  a  widow  nor  a  husband,  and  the 
direction  that  the  legacy  of  a  deceased  beneficiary  be  paid  over  to  his  next 
of  kin,  according  to  the  statute  of  distributions,  is  not  sufficient  to  extend 
the  meaning  of  tire  term  to  include  the  widow,  although  she  would  share 
in  the  property  of  the  deceased  if  it  were  a  case  of  actual  intestacy.  3fo^ 
terofDec(^.  281 

3.  Vested  Contingent  Remainders.  Contingent  remainders  vesting 
immediately  upon  the  death  of  the  testator  are  created  by  the  codicil 
of  a  will  which  establishes  a  trust  for  a  designated  person  in  a  por- 
tion of  the  residuary  estate  with  a  discretion  m  the  executors  to  pay 
over  the  principal,  and  provides  that,  in  case  the  principal  is  not  paid 
over  and  the  cestui  que  trust  dies  without  issue  surviving  him,  the  execu- 
tors are  **then  to  pay  said  principal."  on  his  death,  to  designated 
remaindermen  who  were  in  being  and  capable  of  taking,  wliere,  from  the 
will  and  codicil  as  a  whole,  an  intention  is  manifest  to  completely  dispose 
of  the  estate  in  favor  of  the  persons  named  and  to  confine  the  possession 
and  enjoyment  of  the  estate  to  representatives  in  their  line  of-descent,  and 
the  words  '*  to  pay  "  appear  to  have  been  used  without  special  reference  to 
any  technical  meaning  and  as  ordinary  words  of  gift,  indicating  the  time 
wlien  the  right  of  possession  was  to  begin:  In  such  case  the  fund  will 
pass  to  the  legatees  and  next  of  kin  of  the  remaindermen  on  the  death, 
subsequent  to  their  decease,  of  the  cestui  que  trust  without  issue  surviv- 
ing and  without  tlie  principal  having  been  paid  to  him,  and  not  to  the  tes- 
tator's widow  and  next  of  kin  on  the  ground  of  intestacy  with  respect  to 
such  fund.     Soosa  v.  Harrington.  "  341 

4.  Constrttctio?i — Possession.  An  apparent  intention  in  a  will  that  an 
estate  shall  vest  immediately  upon  the  testator's  death  in  remainder- 
men who  were  then  living  must  control  and  supplnnt  the  rule  which  is 
applicable  where  there  is  merely  a  direction  to  divide  at  a  future  time 
among  a  class  to  bo  then  ascertained,  since  the  intention  is  the  paramount 
rule  of  construction.  Id. 
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Parker,  Ch.  J. 
EaXJITY. 

When    libel    relating   to    manufactured   article   cannot  be 
restrained  by  injiinction. 
Marlin  Fire  Arms  Co.  v.  Shields,  384.  385. 

ATTOBNETS. 

Ck)ntract  to  divide  contingent  fee  enforceable  by  layman ;  Ckxie 
Civ.  Pro.  §  74. 
Irwin  V.  Curie,  409,  410. 

MASTER  AND  SERVANT. 

When  question  who  was  master  of  servant,  whose  negligence 
caused  an  injury,  should  not  be  submitted  to  the  jury. 
(Dis.  op.) 
Howard  v.  Liulwig,  507,  511. 


Transfer  tax  upon  estate  of  decedent ;  Aggregate  amount  of 
estate,  not  amount  of  particular  estate,  must  be  less 
than  $10,000  to  be  exempt  from  tax  ;  L.  1896,  ch.  008, 
g§  221,  242. 
Matter  X)f  Corbett,  516,  517. 

GONSTITUTIONAIi  LAW. 

Power  of  governor  to  remove  officers  designated  in  section  1, 
article  10  of  the  Constitution  is  absolute. 
Matter  of  Guden,  529,  530. 

EaUITT. 

Right  of  privacy  not  enforceable  by  injunction  ;  When  injunc- 
tion to  restrain  the  use  of  lithographed  likeness  of  plain- 
tiff will  be  denied. 
Roberson  v.  Rochester  Folding  Box  Co.,  538.  541. 

HILEAaE  BOOK  ACT. 

Constitutional  as  to  corporation  reorganized  and  incorporated 
subsequent  to  its  enactment. 
Minor  v.  Erie  R.  R.  Co.,  566,  568. 

NEGLIGENCE. 

Erroneous  rulings  of  trial  court.    (Dis.  op.) 
Petrie  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  63^. 

(tray,  J. 
C0NSTITX7TI0NAL  LAW. 

Indebtedness  of  a  county  within  city ;  Special  city  law ;  Kings 

county;    Affixing  salaries  to  county  offices  in  lieu  of 

fees. 

McGmth  V.  Grout,  7,  9. 
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INSTJBJLNCE. 

Resolution  of  doulbt  against  insurer ;  Subject-matter  of  insur- 
ance; Insurance  on  use  and  occupancy;  Ck>nstruction ; 
Wlien  sole  and  unconditional  ownership  not  chang^  by 
pooling  arrangement ;  When  doctrine  of  subrogation  not 
applicable. 
Michael  v.  Prussian  Nat.  Ins.  Co.,  25,  82. 

EVIDENCE. 

Privileged  communication ;  Ck)de  Civ.  Pro.  §  8d4.  \ 

Green  v.  Metropolitan  St.  Ry.  Co.,  201,  203. 

MT7NICIPAL  COBPOBATION.  I 

President  of  common  council  of  city  of  second  class  cannot 
vote  for  designation  of  official  newspaper. 
People  ex  rel.  Argus  Co.  v.  Bresler,  802,  304. 
WILL. 

Vested  contingent  remainders ;  Construction ;  Possession. 
Uoosa  V.  Harrington,  341,  346. 

EaUITT, 

Bight  of  privacy  enforceable  by  injimction ;  When  injunction 
to  restrain  the  use  of  lithographed  likeness  of  plaintiff 
should  be  granted.    (Dis.  op.) 
Robei-son  v.  Rocliester  Folding  Box  Co.,  538,  557.  I 

EVIDENCE.  i 

Testimony  as  to  facts  to  be  determined  by  jury.  j 

Pitchier  v.  Reese,  577. 

8TBEETS. 

Maintenance  of  leader  from  building  discharging  water  upon 
sidewalk  whereby  ice  is  formed  thereon.    (Dis.  op.) 
Tremblay  v.  Harmony  Mills,  598,  602. 

O'Brien,  J. 
GENEBAL  ASSIGNMENT. 

When  claim  created  against  estate  after  assignment  should 
be  paid  in  full. 

Matter  of  Price,  McCormick  &  Co.,  15,  19. 


Extent  of  review ;  Unanimous  affirmance ;  Negligence  ;  Per- 
sonal injury ;  Proximate  cause  ;  Electric  railway ;  When 
rule  as  to  willful  injury  not  applicable. 
Rider  v.  Syracuse  R.  T.  Ry.  Co.,  139,  144. 

EVIDENGE. 

When  testimony  as  to  declaration  of  decedent  that  she  never 
had  any  children  not  within  rule  excluding  hearsay 
testimony. 

Washington  v.  Bank  for  Savings,  166,  168. 
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WILL. 

When   term    "next  of  kin"    includes   widow   of  decedent. 
(Dl8.  op.) 
Matter  of  Devoe,  281,  286. 

VENDOB  AND  FtTBCHASER. 

Acceptance  by  a  municipal  corporation  of  conveyance  of  real 
property  ;  When  formal  resolution  of  acceptance  by  com- 
mon council  is  not  essential  to  perfect  title ;  Action  to 
recover  purchase  price. 
Beckrich  v.  City  of  North  Tonawanda,  292,  295. 

MANDAMUS. 

Unliquidated  and  disputed  claim  against  municipal  corpora- 
tion cannot  be  enforced  by  peremptory  writ. 
People  ex  rel.  Dady  v.  Coler,  873,  375. 

CONTBIBUTOBT  NEGLIGENCE. 

Trespasser  upon  private  park,  who  has  knowledge  that  fire 
arms  are  used  to  ward  off  poachers,  cannot  recover  for 
injuries  received  while  poaching  upon  such  private  park, 
from  shot  negligently  fired  by  night  watchman. 
Magar  v.  Hammond,  377,  380. 

ESTOPPEL. 

When  rights  acquired  by,  pass  by  assignment ;  Principal  and 
agent ;  When  former  agent  may  for  a  nominal  considera- 
tion take  an  assignment  of  obligation  of  principal. 
Meeder  v.  Provident  S.  L.  Assur,  Society,  432,  434. 

NEW  TOBK  CITY. 

Subway  improvement ;  Obstruction  of  throughfare ;   Appro- 
priation   a  temporary  privilege  ;  Nuisance ;  Damages. 
(Dis.  op.) 
Bates  V.  Holbrook,  460,  475. 

MEBCANTILE  AGENCY. 

False  statements  made  thereto  for  purpose  of  obtaining  credit ; 
Party  injured  thereby  may  maintain  action  for  fraud 
against  person  who  made  the  statements. 
Tindle  v.  Birkctt.  520   522. 

CONSTITUTIONAL  LAW. 

Power  of  governor  to  remove  officer  designated  in  section  1, 
article  10  of  the  Constitution  is  absolute.    (Con.  op.) 
Matter  of  Guden,  529,  536.  • 

PLEADING. 

Failure  to  affirmatively  allege  compliance  with  statute ;  Order 
of  £urrest. 
C.  K.  P.irmele  Co.  v.  Haas,  579.  581. 
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Bartlett,  J. 

TBANSFEB  TAX. 

When  ^ft  of  remainder  of  estate  for  charitable  puxposes  not 
subject  to  transfer  tax ;  Effect  of  chapter  701  of  Laws 
of  1893. 

Matter  of  Graves,  40,  42.  ' 


Chapter   76,    Laws   of   1899,    imposing   transfer   tax    upon 
remainders  or   reversions   vesting   prior   to   June    30 
1885,  unconstitutional. 

Matter  of  Pell,  48,  51. 

CAUSE  OF  ACTION. 

Election    of  remedies ;    Municipal   contract ;    Performance ; 
Waiver  ;  Sufficiency  of  demand  upon  secretary  of  board 
of  i>ark  commissioners ;  When  certificate  of  extra  work 
unnecessary. 
Gearty  v.  Mayor,  etc.,  of  New  York,  61,  64. 

CONSTITUTIONAL  LAW. 

Provision  for  elective  system  as  to  city  magistrates  in  one 
portion  of  city  of  New  Tork  and  appointive  system  in 
the  other  valid;  Election  by  congressional  districts 
valid ;  Limitation  in  certificate  of  appointment  not 
regarded  as  surplusage  and  appointment  not  valid  aa  for 
a  full  term.  (Dis.  op.) 
People  V.  Dooley,  74,  89. 

PARTITION. 

Pleading ;  When  complaint  alleges  that  a  decedent  from 
whom  parties  claim  title  died  intestate,  defendant  may 
prove  will  of  decedent  under  general  denial. 

Whitney  v.  Whitney.  176,  178. 


Cab  service  maintained  and  operated  wholly  within  city  of 
New  York  by  foreign  railroad  corporation  a  part  of  its 
interstate  commerce;  Capital  employed  therein  is  not 
taxable.    (Dis.  op.) 
People  ex  rel.  Penn.  R.  R.  Co.  v.  Knight,  354.  364. 

SUPEBVISOB43. 

Power  to  locate  township    boundaries;    Taxpayers'  action; 
Establishment  of  boundary  line. 
Oovers  v.  Bd.  Suprs.  Westchester  Co.,  403,  405. 

VILLAGES. 

Public  improvements ;  Notice ;  Hearing  of  objections ;  Deed 
curing  defect ;  Notice  of  sale ;  Newspaper  is  published 
where  first  issued ;    Regularity ;  Meeting  of  trustees ; 
Notice  to  members  ;  Adjournment. 
Village  of  Tonawanda  v.  Price,  415,  418. 
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MASTER  AND  SERVANT. 

Liability  of  mcwter  for  illeg^  arrest  caused  by  his  servant. 
Craven  v.  BloomiDgdale,  439,  441. 

NEW  TOBX  CITY. 

Subway  iznprovement ;  Obstruction  of  thoroughfare ;  Appro- 
priation not  a  temporary  privilege ;  Permanent  struc- 
tures ;  Nuisance ;  Damages. 
Bates  V.  Holbiook.  460,  464. 

HEBCANTIIiE  AGENCY. 

False  statement  made  thereto  for  purpote  of  obtaining  credit ; 
Party  injured  thereby  may  maintain  action  for  fraud 
against  person  who  made  the  statements.    (Con.  op.) 
Tindle  v.  Birkett,  520,  525. 


Lease  of  railroad  property ;  How  assessed. 

People  ex  rel.  D.  &  H.  Co.  v.  Feituer,  641. 

JXTDGMENT  ABS0LT7TE. 

On  appeal  in  action  for  injunction ;  Does  not  determine  char* 
acter  of  final  judgment  to  be  entered  therein  by  Supreme 
Court ;  Such  judgment  rests  in  discretion  of  Supreme 
Court. 
Bates  V.  Holbrook,  688. 

Haight,  J. 

OUABDIAN  AND  WABD. 

Liability  of  sureties  upon  guardian's  bond ;  Order  directing 
payment  to  guardian  of  proceeds  of  real  estate  sold  for 
support  of  ward  without  requiring  additional  security. 
Allen  V.  Kelly,  1,  3. 

CONSTITUTIONAL  LAW. 

Provision  for  elective  system  as  to  city  magistrates  in  one 
portion  of  city  of  New  York  and  appointive  system  in 
the  other  valid ;  Election  by  congressional  districts  valid ; 
Limitation  in  certificate  of  appointment  not  regarded  as 
surplusage,  and  appointment  not  valid  as  for  a  full 
term.  (Dis.  op.) 
People  V.  Dooiey,  74,  89. 

WABEHOUSEMEN. 

Liability  of  cold  storage  company  for   failure  to    maintain 
temperature  requisite  for  the  preservation  of  property 
N  stored. 

Sutherland  v.  Albany  Cold  Storage  &  W.  Co.,  269,  275. 

State  lands  may  not  be  sold  under  Oneida  county  act  (L.  1880, 
ch.  91)  for  non-x>ayment  of  taxes  assessed  thereon  before 
state's  title  was  perfected. 
Wells  V.  Johnston,  824,  326. 

48 
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CONSTITUTIONAL  LAW. 

Public  Health  Law  relating  to  adulteration  of  food  not  in 
conflict  with,  act  of  Congreaa  on  same  subject,  nor  is 
it  violative  of  interstate  commerce  clause  of  Federal 
Constitution. 
Grossman  v.  Lurman,  829,  330. 

KABTEIt  AND  SEBVANT. 

When  question  who  was  majBter  of  servant,  whose  negligence 
caused  an  ixgtiry,  should  be  submitted  to  the  jury. 
Howard  v.  Ludwig,  607,  508. 

BAILBOABS. 

Intersection  of  electric  street  railroad  with  steam  railroad; 
Court  may  appoint  commissioners  to  determine  place 
and  manner  of  intersection  under  section  12  of  the  Bail- 
road  Law. 

Matter  of  Stillwater  &  M.  St.  Ry.  Co..  589,  591. 

TRIAL. 

Charge ;  Ketusal  of  trial  court  to  charge  request  calling  for 
conclusion  of  law,  not  error. 
Archer  v.  City  of  Mt.  Yeruon,  639. 

OUABDIAN  AND  WARD. 

Sale  of  infant's  real  estate  by  g^uardian  ;  Ratified  by  infant, 
on  becoming  of  age,  bringing  action  against  sureties  of 
guardian  for  proceeds  of  sale. 
Allen  V.  Kelly,  656. 

Maktix,  J. 

WILL. 

Construction ;  Contingent  interest ;  Judgment ;  Res  judicata ; 
Trust ;  Evidence  ;  Burden  of  proof ;  Estoppel ;  Construc- 
tion of  the  term  "  Remainder  in  fee ; "  Effect  of  judg- 
ment in  action  of  accounting. 
Rudd  V.  Cornell,  114,  119. 

CONVERSION. 

Compromise  of  account  as  affectix^g  action  for ;  When  rescission 
of  settlement  not  a  condition  precedent;  Direction  of 
verdict ;  Conflicting  evidence. 
Ballard  v.  Beveridge,  194,  196. 

PRINCIPAL  AND  AGENT. 

Relation  between  factor  and  principal  is  fiduciary;  When 
refusal  to  pay  over  proceeds  of  sales  constitutes  conver- 
sion; When  principal's  debt  to  third  person  cannot  be 
counterclaimed  in  action  therefor. 
Britten  v.  Ferrin,  285.  240. 
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NBOLIOEKCE. 

Trial;   When   cliarge   practically  withdrawixig  question  of 
defendant's  negligence  and  of  plaintiff's  contributory 
negligence  from  the  jury  is  erroneous. 
Kellegher  v.  Forty -second  St.,  M.  &  St.  N.  Ave.  R.  R.  Co.,  309, 310. 

TBIAL. 

Bequests  for  direction  of  a  verdict;  Foreign  corporation; 
Action  for  calls ;  ApiK>intment  of  receiver ;  ApiK>intnient 
of  ancillary  receiver;  Continuance  of  action  by;  Evi- 
dence ;  Books  of  foreign  corporation ;  Transferee  of  stock ; 
Implied  promise  to  pay  calls;  Appeal;  Sufficiency  of 
evidence ;  Failure  to  renew  motion ;  Waiver. 
Sigua  Iron  Co.  v.  Brown,  488,  491. 

Vann,  J. 

BEBTOB  AJND  CBEBITOB. 

Mortgage  given  by  debtor's  wife  to  secure  his  precedent  debt ; 
When  and  to  what  extent  testamentary  cancellation  of 
debt  releases  mortgage. 
Dibble  v.  Richardson,  131,  186. 

NEaiJaEHCB 

Personal  injury;  Proximate  cause;  Electric  railway;  When 
rule  as  to  willful  injury  is  applicable.    (Bis.  op.) 
Rider  v.  Syracuse  R.  T.  Ry.  Co.,  139.  157. 

BILL  OF  LABINO. 

Indorsement  by  consignor  to  agents  of  shipowner  as  security 
for  advances  made  thereon;  Ownership  of  balance   of 
cash  proceeds  of  goods  after  deducting  advances ;  Effect 
of  request  for  direction  for  a  verdict. 
Westervelt  v.  Phelps,  212,  215. 

BANKING. 

Alteration  of  checks ;  Liability  of  drawer ;  Depositor's  duty 
to  verify  returned  vouchers ;  Depositor  not  liable  for  acts 
of  dishonest  clerk  to  whom  verification  was  intrusted. 
(Dis.  op.) 
Critten  v.  Cfiemical  Nat.  Bank,  219,  238. 

MtJNIClPAL  COBPOBATION. 

Liability  for  damages  for  illegal  alteration  of  established 
grade  of  street ;  Benefits. 
Fuller  V.  City  of  Mt.  Vernon,  247,  260. 

INSXJBANCK 

Money  payable  to  wife  upon  matured  policy  issued  by  ordinary 
life  insurance  company  upon  husband's  life  not  exempt 
from  attachment. 
Amberg  v.  Manhattan  Life  Ins.  Co.,  314,  316. 
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When  interpretation  of  seditious  publication,  a  question  of 
law ;  Adoption  hy  publisher ;  Publication  of  article  advo- 
cating revolution  and  murder  endang^ers  the  public 
peace ;  Penal  Code,  §  676 ;  Constitutional  law ;  Seditious 
publications  not  protected  by  guaranty  of  freedom  of 
speech  or  of  the  press. 
People  V.  Most,  423.  425. 
EQUITY. 

Action  to  enforce  equitable  assignment ;  Jurisdiction ;  Claims 
to  fund;  Eminent  domain;  Award;  Deduction  of  taxes 
and  mortgage  ;  Attorney's  right ;  Appeal ;  Presumption 
of  finding ;  Judgment  dismissing  complaint. 
Deeriog  v.  Schreyer,  451,  454. 

KEBCANTILE  AGENCY. 

False   statements   made   thereto   for  purpose   of  obtaining 
credit :  Party  injured  thereby  may  not  maintain  action 
for  fraud  against  person  who    made   the    statements. 
(Dis.  op.) 
Tiodle  V.  Birkett,  520,  527. 
LEASE. 

Acts  of  assignee  constituting  an  election  to  exercise  option  for 
extension ;  His  liability  for  rent  of  extended  term. 
Probst  V.  Rochester  Steam  Laundry  Co.,  684,  587. 

BENEFIT  ASSOCIATIONS. 

Change  of  beneficiary  effected  only  by  strict  compliance  with 
by-law ;  When  request  and  payment  of  fee  to  collector 
insufficient  to  change  beneficiary ;  When  letters  request- 
ing change  of  beneficiary  and  inclosing  fee  mailed 
before  but  received  after  death  of  member  are  insuffi- 
cient ;  When  bequest  of  death  benefit  does  not  change 
beneficiary;  When  action  to  recover  amount  of  death 
benefit  by  one  sought  to  be  designated  as  beneficiary 
cannot  be  maintained. 
Fink  V.  Fink,  616.  621. 

OuLLEN,   J. 

CONSTITUTIONAL  LAW. 

Provision  for  elective  system  as  to  city  magistrates  in  one 
portion  of  city  of  New  York  and  appointive  system  in 
the  other  invalid ;  Election  by  congressional  districts 
invalid ;  When  limitation  in  certificate  of  appointment 
regarded  as  surplusage  and  appointment  regarded  as  for 
a  full  term.  (Con.  op.) 
People  V.  Dooley.  74,  86. 

EVIDENCE. 

Secondary  proof  of  contents  of  instrument  not  shown  to  be  lost. 
Butler  V.  Mail  &  Express  Pub.  Co.,  208,  209. 
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BANKING. 

Alteration  of  checks ;  Liability  of  drawer ;  Depositor's  duty 
to  verify  returned  vouchers;  Depositor's  liability  for 
negligence  in  examination  of  vouchers;  Payment  of 
raised  checks  before  account  balanced;  When  bank 
relieved  from  payment  after  account  is  balanced; 
Responsibility  of  depositor  for  negligence  of  clerk ;  Con- 
tributory negligence  of  bank ;  Pleading ;  Action  on  con- 
tract ;  Effect  of  allegation  of  negligence. 
Critten  V.  Chemical  Nnt.  Bauk,  219,  222. 

CONSTITUTION  AI  LAW. 

New  Tork  city ;  L.  1900,  ch.  726,  conferring  pensions  upon 

teachers  who  retired  before  establishment  of  pension 

system  unconstitutional. 

Matter  of  Mahon  v.  Bd.  of  Education.  268,  2«4. 

Vendor  and  purchaser ;  Foreclosure  sale  in  Kings  county  by 

referee  instead  of  sheriff  does  not  affect  the  title. 

Sproule  V.  Davies,  278. 
WILL. 

When  term  '^  next  of  kin "  includes  neither  widow  nor  hus- 
band of  decedent. 
Matter  of  Devoe,  281,  282. 

NUISANCB. 

Fall  of  ice  from  framework  of  tower. 

Davis  V.  Niagara  Falls  Tower  Co.,  836,  337. 


Cab  service  maintained  and  operated  wholly  within  city  of 
New  Tork  by  foreign  railroad  corporation  not  a  part  of 
its  interstate  commerce;   Capital  employed  therein  is 
taxable. 
People  ex  rel.  Penn.  R.  R.  Co.  v.  Knight,  354,  355. 

NBW  TOBX  CITY. 

Subway  improvement ;  Obstruction  of  thoroughfare ;  Appro- 
priation not  a  temporary  privilege;  Permanent  struc- 
ture; Nuisance;  Damages.    (Con.  op.) 
Bates  V.  Holbrook,  460,  472. 

MILEAGE  BOOK  ACT. 

Unconstitutional  as  to  corporation  reorganized  and  incorpo- 
rated subsequent  to  its  enactment.    (Dis.  op.) 
Minor  v.  Erie  R.  R,  Co.,  566,  573. 
STREETS. 

Maintenance  of  leader  from  building  discharging  water  upon 
sidewalk  whereby  ice  is  formed  thereon. 
Tremblay  v.  Harmony  Mills,  598,  599. 

Werner,  J. 

CONSTITUTIONAL  LAW. 

Provision  for  elective  system  as  to  city  magistrates  in  one 
portion  of  city  of  New  Tork  and  appointive  system  in 


.^ 


758  TABULAR  LIST  OF  OPINIONS. 

the  other  invalid ;  Election  by  congressional  districts 
invalid ;  When  limitation  in  certificate  of  appointment 
may  be    reg^arded   as    surplusage    and    apiK>intment 
regarded  as  for  a  fall  term. 
People  V.  Dooley,  74,  77. 

NEGLIOENCE. 

Highways;  Whether  highway  commissioner  was  guilty  of 
negligence  in  manner  of  guarding  opening  in  highway ; 
When  a  question  of  fact  for  jtiry. 
Snowden  v.  Town  of  Somerset,  d9,  103. 

EVIDENCE. 

Privileged  communication;  Ckxie  Civ.  Pra  §  8d4;  Burden  of 
proof. 
Griffiths  V.  >fetropolitaii  St.  Ry.  Co.,  106,  109. 

OO&PO&ATIONa 

Failure  to  file  ft^TiwAi  report;   Notice  of  intention  to  hold 
director  personally  liable  for  debts ;  When  specific  find- 
ing as  to  waiver  unnecessary. 
Shepard  v.  Fultou,  184,  187. 

EVIDENCE. 

Privileged  communication ;  Code  Civ.  Pro.  §  834.    (Dis.  op.) 
Green  v.  Metropolitan  St.  Ry.  Co.,  201,  205. 
TAX. 

liegacies  to  missionary  societies  and  christian  associations  not 
exempt  from  transfer  tax. 
Matter  of  Watson,  256.  258. 

OONTBACT. 

Oral   ante-nuptial    agreement;    Marriage   not  such   a   part 
performance  as  will  avoid  Statute  of  Frauds;  Specific 
performance. 
Hunt  V.  Hunt,  396,  899. 

PLEADING. 

Demurrer ;  Municipal  corporations ;  New  Tork  city ;  Officer's 
illegal  ofBlcial  act :  Action  to  restrain ;  Parties  to  action 
to  restrain  illegal  act  of  municipal  officer,  under  L.  1892, 
ch.  301. 

Wenk  V.  (Mty  of  New  York.  607.  610. 

Per  Curiam. 

UNANIMOUS  AFFIRMANCE. 

By  Appellate  Division  prevents  the  consideration  of  questions 
presented  by  motion  to  dismiss  complaint. 
Keoiigh  V.  Albany  &  Troy  Steamboat  Co.,  Limited,  635,  636. 
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